Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


LAW 


/r^lo 


■So 


I 


:' 


fc^  Go 


X>^0 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IN   THE 


HIGH  COURT  OF  CHANCERY. 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IN    THE 


HIGH  COURT  OF  CHANCERY, 


DUBIRG    THE    TIME    OF 


LORD  CHANCELLOR  SUGDEN, 


BT 


WILLIAM  B.  DRURY,  ahd  ROBERT  R.  WARREN,  Esqrs.. 


BARBISTERS  AT    LAW. 


VOL.  I. 


1841 5  VICTORIA. 


DUBLIN: 
HODGES  AND  SMITH,  COLLEGE-GREEN. 


MDCCCXLUL 


DUBLIN: 

PBIMTED  AT  THE  URIVEBSITT  PBE88, 

BT  M.  H.  OtLL. 


ADVERTISEMENT. 


The  following  series  of  Reports,  which  is  intended  to  form  a 
continuation  to  that  originally  commenced  by  Messrs.  Lloyd  & 
Goold,  and  continued  by  Messrs.  Drury  &  Walsh,  is  submit- 
ted to  the  Profession,  under  the  sanction  of  the  Lord  Chancel- 
lor. The  decisions  of  Michaelmas  Term,  1841,  have  been 
reported  by  Messrs.  Drury  &  Walsh.;  -but  Mr.  Walsh,  having 
found  it  impracticable  to  continue  the  further  prosecution  of 
reporting,  that  duty  has  devolved  op^Mrv Warren,  who  has 
undertaken  the  task,  in  conjunctlo^-wli|f^£^.  Drury. 

14,  Hatch-stbeet, 
26th  March,  1843. 


The  Right  Hon.  Sir  Edward  Burtbnbhaw  Sugdbn,  Lord  Chancellor. 
The  Right  Hon.  Sir  Michabl  0'Loohlbk»  Bart.»  Master  of  the  Rolls. 
The  Right  Hon.  Francis  Blackburnb,  Attorney  General. 
Edward  Pbnnbfathbr,  Esq., 


r,  Esq.,    J 


_  .    Solicitors  General. 

JosBPH  Dbvonshbr  Jackson 


MEMORANDA. 


In  the  Vacation  after  Trinity  Term,  1841,  the  Right  Honourable 
Sir  Edward  Burtenshaw  Sugden  was  appointed  Lord  High  Chan- 
cellor of  Ireland,  on  the  resignation  of  Lord  Campbell^  and  took  his 
seat  on  the  2nd  of  November,  1841. 

About  the  same  time,  the  Right  Honourable  Francis  Blackbume 
and  Edward  Pennefather,  Esq.,  were  respectively  appointed  her  Ma- 
jesty's Attorney-General  and  Solicitor- General,  on  the  resignations 
of  the  Right  Honourable  Z)at;t<fiZ.  Pigot  and  Richard  Moore^  Esq. 

In  the  same  Vacation,  Mr.  Justice  Johnson^  one  of  the  Judges  of 
the  Court  of  Common  Pleas,  resigned  his  office;  and  sometime  after- 
wards, Mr.  Baron  Foster,  one  of  the  Barons  of  the  Court  of  Exchequer, 
was  appointed  one  of  the  Judges  of  the  Court  of  Common  Pleas  in  his 
place :  and  he  was  succeeded  in  the  Court  of  Exchequer  by  the  Right 
Honourable  Thomas  Lefroy* 

Shortly  before  the  commencement  of  Michaelmas  Term  in  the  same 
year,  the  Right  Honourable  Charles  Kendal  Bushe  resigned  the  office 
of  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  and  was  sue-  * 
ceeded  by  Edward  Pennejather,  Esq.,  her  Majesty's  Solicitor-General, 
who  took  his  seat  in  the  Court  of  Queen's  Bench  on  the  10th  of 
November,  1841:  Joseph  Devonsher  Jackson,  Esq.,  her  Majesty's 
Third  Serjeant,  was  thereupon  promoted  to  the  office  of  her  Majesty's 
Solicitor  General ;  and  Richard  B.  Warren,  Esq.,  was  appointed  to 
be  her  Majcsty*s  Third  Serjeant. 
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1R4.1 

CLAYTON  V.  THE  EARL  OF  GLENGALL.       c_!^ 


Nov,  13,  16. 

James  lord  CAHIR,  by  his  last  will  and  testament  By  deed*  of -et- 

'f  Uementand  ap- 

of  the  3l8t  of  August,  1784,  after  devising  his  estates  to  P°*°^™!"^L, 

®        '  '  ®  sum  of  15,000/. 

trustees  in  trust  for  several  persons  in  succession,  and  among:  j^m  charged 

*  '  o  for  three  daugh- 

others  for  Richard,  the  father  of  the  present  Defendant,  *®?'  *"^  *P: 

^  pointed  to  them 

for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  '"  **?"**  ^^^^^ 

'  payable  at 

empowered  the  several  tenants  for  life,  when  in  possession,  y»enty-one  or 
with  the  consent  and  approbation  of  the  trustees,  or  the  marriage,  with 

interest  from 

survivor  of  them,  by  any  deed  in  writing,  to  charge  his  ^^^  death  of 

the  father : 
by  a  subse- 
quent deed, 
wherehy  the  estates  were  resettled,  a  term  of  five  hundred  years  was  created,  one  of  the  trusts 
of  which  was  to  raise,  in  case  all  the  three  daughters  should  attain  their  respectives  ages  of 
twenty-one  years,  or  be  married,  a  sum  of  6000/.,  and  pay  each  of  the  daughters  a  sum  of 
2000/.  in  addition  to  the  portions  provided  for  them  by  the  previous  deeds,  with  a  proviso,  that 
if  any  of  them  should  happen  to  die  before  twenty>one  or  marriage,  the  said  sum  of  6000/., 
or  any  part  thereof  should  not  be  raised  ; — Held^  upon  the  true  construction  of  this  latter  deed, 
that   interest  on  the  additional  portions  thereby  provided  was  only  payable  from  the  time 
when  the  youngest  daughter  attained  twenty-one  years,  the  deed,  in  every  other  instance, 
in  which  it  was  intended  that  interest  should  be  given,  having  expressly  provided  for  the  pay- 
ment of  interest. 

In  the  construction  of  family  deeds,  when  the  intention  is  plain  to  give  interest,  the  Court  is 
bound  to  effectuate  such  an  intention,  even  though  there  are  no  express  words  to  that  effect. 

An  intention  apparent  on  the  face  of  a  particular  clause,  that  sums,  given  in  addition  to  por- 
tions already  provided,  should  bear  interest,  may  be  controlled  by  the  general  intention  appear- 
ing on  the  entire  instrument. 

VOL.  I.  B 


V. 

Glengall 
Statement, 
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^Q^i-  real  estate  with  the  payment  of  such  sum  of  money,  as  the 
Clayton  trustees  for  the  time  being  should  think  fit,  for  the  portion 
The  Eari.  of  or  portions  of  the  younger  children  of  such  tenants  for  life ; 
sjaid  portions  to  be  paid  at  such  ages  and  times,  and  in  such 
shares  and  proportions,  and  with  such  interest,  and  in  such 
manner  as  should  be  thought  advisable ;  and  for  securing 
the  payment  thereof  a  power  was  given  to  limit  a  term  of 
years  in  the  said  lands  and  premises,  or  any  part  thereof. 

By  deed  of  the  22nd  of  May,  1801,  the  then  Lord 
Cahiry  reciting  the  will  hereinbefore  stated,  and  that  he 
was  under  the  limitations  thereof  equitable  tenant  for 
life,  in  possession,  of  the  lands  and  premises  thereby 
devised  ;  and  that  he  was  empowered  thereunder,  with 
the  consent  and  approbation  of  the  trustees,  to  charge 
said  lands  and  premises  with  portions  for  his  younger 
children,  and  to  limit  any  term  of  years  for  securing  the 
payment  thereof,  did,  with  the  consent  of  the  co-heiresses 
of  the  surviving  trustee  of  the  will  (who  were  parties  to  the 
deed),  charge  the  said  lands  and  premises  with  a  sum  of 
15,000/.,  in  case  there  should  be  three  or  more  younger  chil- 
dren of  the  said  Lord  Cahir  by  his  then  wife.  And  in  further 
execution  of  his  power,  the  said  LordCoAir  conveyed  the  said 
lands  and  premises  to  two  trustees  for  a  term  of  1000  years, 
to  commence  and  be  computed  from  the  decease  of  the  said 
Lord  Cahir  upon  trust,  among  other  things,  to  raise  and  levy, 
by  sale  or  mortgage  of  the  said  term  of  1000  years  or  any  part 
thereof,  the  said  sum  of  15,000/.,  in  case  there  should  be 
three  or  more  children  other  than  or  besides  an  eldest  or 
only  son  ;  said  portion  of  15,000/.  to  be  paid  to  them,  &c.  as 
the  said  Lord  Cahir  and  his  wife  should,  during  their  joint 
lives  appoint ;  and  in  default  of  such  appointment,  and  so 
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far  as  the  same,  if  incomplete,  should  not  extend,  as  the    .    ^^^'    . 
survivor  by  deed  or  will  should  appoint ;  and  in  default  of     ^''^J^^'' 
appointment,  equally  amongst  said  younger  children,  share   '^^  ^^^^  ***" 
and  share  alike,  the  portions  of  the  sons  to  be  paid  to  them         

Statement, 

respectively  at  the  ages  of  twenty-one  years,  and  that  of 
Che  daughters  at  their  ages  of  twenty-one  years,  or  days  of 
marriage,  whichever  first  should  happen  after  the  decease 
of  the  said  Lord  Cahir,  But  if  any  of  such  younger 
children  attained  twenty-one  years,  or  was  married  in  the 
life-time  of  Lord  Cahir,  the  right  of  such  child  in  his  or 
her  respective  portion  should  be  considered  as  a  vested  in- 
terest, and  be  transmissible  to  his  or  her  respective  execu- 
tors or  administrators ;  yet  so  nevertheless  that  the  pay- 
ment thereof  should  be  postponed  until  the  end  of  six 
calendar  months  next  after  the  decease  of  the  said  Lord 
Cahir f  and  then  to  be  payable,  with  interest  for  the  same  at 
the  rate  of  four  per  cent,  per  annum :  unless  such  portion 
or  p<^tions  should  be  raised  and  paid  in  the  life-time  of 
the  said  Lord  Cahir,  which  the  trustees  were  thereby  em- 
powered to  do,  in  case  the  said  Lord  Cahir  should  so  direct 
by  any  deed  or  writing,  under  his  hand  and  seal,  attested  by 
two  or  more  credible  witnesses.  Provided  always,  that  if 
any  such  younger  child,  being  a  daughter,  should  die  be- 
fore she  attained  twenty-one  years  or  before  marriage,  or 
any  younger  son  become  an  eldest  son,  or  die  before  he 
should  attain  his  age  of  twenty-one  years,  then  (and  in  de- 
&ult  of  appointment)  therportions  of  such  children,  except 
only  what  should  have  been  actually  received  for  the  ad- 
vancement and  benefit  of  such  child,  pursuant  to  the  powers 
thereinafter  mentioned,  should  go  and  accrue  to  the  sur- 
vivors or  survivor  of  the  younger  children,  and  be  equally 
divided  among  them,  share  and  share  alike,  and  be  paid  and 
payable  at  such  respective  ages  and  times,  and  go  in  tlie 

B  2 
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1841.         same  manner  to  such  surviving  child  or  children,  as  was 


Clattov  theitein  provided,  touching  his,  her,  or  their  original  portion  ; 
TheEablof  ^^^  accruing  share  to  be  liable  to  such  further  right  or 
GLEWOAI.L.  condition  of  accruer  as  the  original  portions.  The  trustees 
Statement,  wcrc  further  empowered,  after  the  decease  of  the  said  Lord 
Cahiry  or  in  his  life-dme,  in  case  he  should  so  direct,  to 
raise  and  levy,  by  any  of  the  ways  and  means  aforesaid, 
any  part  not  exceeding  one-half  of  such  portion  for  the  ad- 
vancement of  any  of  such  younger  children  :  and  further, 
after  the  decease  of  the  said  Lord  CaJdr^  to  raise  and  levy 
out  of  the  annual  rents  and  profits  of  the  said  lands  and 
premises  comprised  in  the  said  term  of  1000  years,  for 
the  maintenance  and  education  of  such  younger  child  and 
children,  and  until  their  respective  portions  should  become 
payable,  such  yearly  sum  as  the  said  Lord  Cahir  should 
by  deed  or  will  appoint,  and  in  de&ult  of  appointment,  such 
sum  as  the  said  trustees  should  think  fit,  not  exceeding  one 
year  with  another,  the  interest  of  the  portion  of  the  child 
or  children  respectively,  at  the  rate  of  four  per  cent,  per 
annum,  payable  quarterly,  afiter  the  decease  of  the  said 
Lord  Cahir. 

By  a  certain  deed  of  appointment  of  the  29th;  of  June, 
1814,  after  reciting  the  will  of  the  3lst  of  August,  1784,  the 
deed  of  the  22nd  of  May,  1801,  that  there  was  issue  of 
Lord  Cahir  and  his  wife,  ohe  son  and  three  daughters,  and 
that  Lord  Cahir  and  his  wife.  Lady  Cahir^  were  desirous 
to  appoint  the  said  sum  of  15,000/.  for  the  portions  of  the 
said  daughters,  to  be  divided  between  them  in  such  shares 
and  proportions  as  thereinafter  mentioned,  the  said  Lord 
CaAir,  and  Lady  CoAtV,  his  wife,  in  pursuance  of  the 
powers  contained  in  the  said  will  of  the  31st  of  August, 
1784,  and  the  deed  of  the  22nd  of  May,  1801,  appointed 
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the  said  sum  of  15,000/.  to  be  raised  and  paid  to  the  said        1841. 
three  daughters  in  three  equal  shares,  that  is  to  say  5000/.      Clayton 
to  each,  the  said  respective  sums  to  be  raised  and  paid   theEabloi 
after  the  decease  of  Lord  Cakir,  but  not  in  his  life-time,     ^lewoall. 
except  by  his  express  direction  and  appointment,  to  the     statemenL 
threedaughters,  upon  their  respectively  attaining  the  age 
of  twenty-one  years,  or  day  or  days  of  marriage,  which 
should  first  happen  after  the  decease  of  the  said  Lord 
Cahir,  together  with  interest  for  the  said  respective  por- 
tions from  the  day  of  the  decease  of  the  said  Lord  Cahir, 
for  their  respective  support,  maintenance,  and  education,^ 
until  their  said  respective  portions  should  become  payable, 
at  the  rate  of  six  per  cent,  per  annum. 

By  deed  of  the  10th  of  June,  1815,  and  made  between 
the  said  Lord  Cahir^  of  the  first  part,  his  only  son,  Richard 
Butler  (the  present  Earl  of  GlengalJ)^  of  the  second  part, 
the  Earl  of  Westmeath  and  Lord  Cctstlerecyh^  of  the  third 
part,  the  Earl  of  Landaffmd  William  Bagwell  of  the  fourth 
part,  William  Furlong  of  the  fifth  part,  and  Richard  Furlong 
of  the  sixth  part,  reciting,  amongst  other  things,  the  will  of 
the  31st  of  August,  1784,  and  the  deeds  of  1801  and  1814, 
hereinbefore  mentioned  ;  that  the  said  Richard  Butler  had 
attained  his  full  age  of  twenty-one  years,  and  that  he  and 
his  father,  Lord  Cahir,  were  desirous  to  suffer  recoveries 
and  resettle  the  estates,  subject,  however,  among  other 
charges,  to  the  charge  of  15,000/.,  provided  for  the  por- 
tions of  the  three  daughters  of  the  said  Lord  Cahir,  and 
also  subject  to  such  further  and  other  charges  as  were  there- 
inafter mentioned  and  intended  to  be  appointed  and  provided : 
the  estates  were  conveyed  to  the  said  William  Furlong  and 
his  assigns,  for  his  life,  to  the  intent  that  he  might  become 
a  perfect  tenant  to  the  prcBcipe^  to  the  end  that  a  common 
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,    ^^^'    ,    recovery  of  the  lands  and  premises  might  be  suffered  :  and 

Ci.ATToif      subject  to  the  charges  aforesaid,  the  uses  were  declared 

Tue£a]ii.o7  to  be  to  the  intent,  that  the  seid  Richard  Butler  should 

receive  an  annuity,  or  clear  yearly  rent-charge  of  1200/., 

for  and  during  the  joint  lives  of  the  said  Lord  Cahir  and 
the  said  Richard  Butler  ;  and  subject  thereto,  the  estates 
were  conveyed  to  the  said  Earl  of  Landaffnnd  William  Boff^ 
well  for  a  term  of  500  years ;  and  subject  thereto,  to  Lord 
Cahir  for  life,  with  remainder  to  the  smd  Richard  Butler 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with 
remainders  over.  The  trusts  of  the  term  of  500  years  were 
declared  to  be,  first,  to  secure  the  payment  of  the  annuity 
of  1200/.  for  the  said  Richard  Butler;  then  to  raise  a  sum 
of  10,000/.  for  Lord  Cahir;  and  subject  to  these  trusts, 
then  upon  trust,  **  that  in  case  the  said  three  daughters 
of  the  said  Lord  Cahir^  by  the  said  Emily  Lady  Cahir^ 
namely,  the  said  Harriet  Butler^  Charlotte  Butler^  and 
Emily  Butler^  shall  all  attain  their  respective  ages  of 
twenty-one  years,  or  be  married,  that  the  said  Earl  of 
LandafftLXxd  William  Bagwell^  and  the  survivor,  &c.  &c.,  do, 
and  shall,  after  the  decease  of  the  said  Richard  Lord  Cahir y 
by  demise,  sale,  or  mortgage  of  said  term,  or  of  so  much 
thereof  as  shall  be  undisposed  of  for  the  purposes  aforesaid, 
raise  and  levy  the  sum  of  6000/.,  and  therewith  pay  to  each  of 
them,  the  said  Harriet  Butler ^  Charlotte  Butler y  dOkdEmUy 
Butler y  the  sum  of  2000/.,  in  addition  to  the  portions  of 
5000/.  each,  provided  for  them  by  the  said  recited  deed  of 
appointment ;  it  being  the  intention  of  the  parties  to  these 
presents,  that  each  of  said  three  daughters,  who  shall  at- 
tain the  age  of  twenty-one  years,  or  be  married,  shall  at 
least  have  a  portion  of  7000/. ;  but  that  if  any  one  or  two  of 
said  three  daughters  shall  happen  to  die,  before  she  or  they 
shall  have  attained  their  age  or  ages  of  twenty-one  years, 
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or  have  been  married,  that  the  said  Bum  of  6000/.,  or  any        1B41. 


part  thereof,  shall  not  be  raised,  paid,  or  payable,  inasmuch      Clayton 
as  the  surviving  daughters  or  surviving  daughter  will,  in   TheEaklof 
such  case,  m  virtue  of  such  survivorship,  become  entitled         


to  a  portion  or  portions  exceeding  7000/.  And  it  is  thereby 
declared  and  agreed,  that  if  each  of  said  three  daughters 
shall  attain  her  age  of  twenty-one  years,  or  be  married, 
that  then,  and  in  such  case,  not  only  the  before  men- 
tioned sums  of  5000/.  each,  hereinbefore  recited  to  have 
been  provided  for  them,  but  also  the  said  further  sum  of 
2000/.  each,  hereby  mentioned  and  intended  to  be  pro- 
vided for  them,  shall  be  and  be  considered  as  vested  inte- 
rests in  them,  at  the  said  respective  ages  or  times,  but  that 
the  payment  thereof  shall  be  postponed  until  after  the  de- 
cease of  the  said  Richard  Lord  Cahir,  unless  he  shall 
signify  his  consent  in  writing,  under  his  hand  and  seal,  that 
the  same  shall  be  raised  and  paid  in  his  life-time." 

The  deed  also  contained  powers  enabling  Lord  Cahir  to 
jointure  any  after  taking  wife,  and,  in  the  event  of  such 
marriage,  then  to  charge  all  the  said  estates  with  a  sum  of 
10,000/.,  for  the  portions  of  the  younger  children  of  such 
marriage,  with  interest  for  the  same,  not  exceeding  six  per 
cent,  per  annum ;  such  portions  to  be  paid  in  such  shares 
and  proportions  as  the  said  Lord  Cahir  should  by  deed  or 
will  appoint.  The  deed  further  provided,  that  it  should  be 
lawful  for  the  said  Richard  Butler^  during  the  life-time  of  his 
father,  Lord  Cahir,  to  grant  an  annual  sum,  not  exceeding 
1200/.,  payable  out  of  the  said  estates,  as  and  for  the  jointure 
of  any  wife  he  should  marry,  and  limit  any  term  for  securing 
the  due  payment  thereof;  and  in  case  of  such  marriage,  to 
charge  said  estate  with  a  sum  of  20,000/.  for  the  portions  of 
the  younger  children  of  such  marriage,  with  interest  for  the 
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1841.         same,  from  the  time  of  the  decease  of  the  survivor  of  them. 


Statement. 


Clattoh      the  said  Lord  Cahir  and  Richard  Butler  ;  or  if  the  said 
ThbEablof    Richard  Butler  AloxM.  expressly  so  direct,  then  from  the 

'     death  of  the  said  Lord  Cahir ,  or  from  any  period  or  periods 

after  the  death  of  the  said  Lord  Cahir ^  though  the  said 
Richard  Butler  should  then  be  living ;  and  it  was  fruther 
provided,  that  in  case  Lord  Cahir  should  survive  the  said 
Richard  Butler ^  and  that  he  should  die  without  leaving 
issue  male  living  at  his  decease,  or  leaving  issue  male,  who 
should  die  before  attaining  the  age  of  twenty-^ne  years, 
the  said  Richard  Butler  might,  by  any  deed,  or  by  his  last 
will  and  testament,  charge  the  said  estates  with  a  sum  of 
20,000/.,  in  case  he  should  leave  issue  one  daughter  only ; 
and  if  he  should  have  two  daughters,  with  a  sum  of  30,000/. ; 
and  if  more  than  two,  then  with  a  sum  of  40,000/. :  such 
portions  respectively  to  be  vested  interests  in  such  daugh- 
ters respectively,  at  their  respective  ages  of  twenty-one 
years,  or  days  of  marriage,  but  not  to  be  raised  or  payable 
until  after  the  decease  of  Lord  Cahir ,  and  to  bear  interest, 
and  be  payable  with  interest  for  such  daughter  and  daugh- 
ters, by  way  of  maintenance,  from  and  after  the  decease  of 
the  said  Lord  Cahir j  but  not  during  his  life-time,  without 
his  express  consent  and  appointment,  by  any  deed  in  wri- 
ting, or  by  his  last  will  and  testament. 

In  pursuance  of  this  deed,  common  recoveries  were  duly 
suffered  ;  Richard  Lord  Cahir  aft;erwards,  on  the  30th  of 
January,  1819,  died,  having  been  some  time  before  his  death, 
in  the  month  of  January,  1816,  created  Earl  of  GlengalL 

Harriet  Butler,  the  eldest  of  the  three  daughters,  at- 
tained her  age  of  twenty-one  years  on  the  1st  of  January, 
1 820,  previous  to  which  time  she  had  intermarried  with  the 
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Earl  o{ Belfast;  and  the  said  portion  of  2000Z.,  provided         1841. 


9. 

OF 

Glenoall. 
Statement. 


by  the  deed  of  10th  of  June,  1815,  not  having  been  settled  Clayton 
on  the  occasion  of  that  marriage,  became  absolutely  ves-  thb  Eabl 
ted  in  Lord  Belfast y  and  was  by  him  assigned  to  Michael 
Clayton^  by  deed  of  the  14th  of  July,  1836,  as  a  security 
for  money  then  advanced  by  him ;  and  the  present  bill  was 
filed  by  the  said  Michael  Clayton  and  Lord  and  Lady  Beh 
fast^  to  raise  the  amount  of  this  charge. 

On  the  13th  of  June,  1840,  an  order  was  pronounced  at 

the  Rolls  upon  consent,  whereby  it  was  referred  to  the 

Master,  to  inquire  and  report,  among  other  things,  whether 

any  and  what  interest  accrued  in  respect  of  the  additional 

portion  of  2000/.,  late  currency,  in  the  pleadings  mentioned, 

to  which  the  Countess  of  Belfast  became  entitled  as  one  of 

the  younger  children  of  the  late  Richard  Earl  of  Glengall^ 

deceased,  under  the  provisions  of  the  indenture  of  the  10th 

of  June,  1815,  from  the  1st  of  January,  1820,  when  the 

said  Countess  of  Belfast  attained  her  age  of  twenty-one 

years,  to  the  24th  day  of  October,  1829,  when  Lady  Emily 

Pennefather,  in  the  pleadings  named,  attained  her  age  of 

twenty-one  years. 

In  pusuance  of  this  order  the  Master  made  his  report,  and 
thereby  found,  that  under  the  provisions  of  the  deed  of  the 
10th  of  June,  1815,  Lady  Belfast  became  entitled  as  one 
of  the  younger  children  of  the  said  late  Earl  of  Glengallj 
to  interest  on  said  additional  portion  of  2000/.,  from  the 
24th  of  October,  1829,  when  Lady  Emily  Pennefather 
attsdned  her  age  of  twenty-one  years,  and  not  from  the 
1st  of  January,  1820,  when  Lady  Belfast  attained  her 
age  of  twenty-one  years ;  and  that  Lady  Belfast  was 
not  entitled  to  any  interest  on  said  additional  charge  of 
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1841. 

— — V— — 


Glaytoh 

V. 

The  Earl  of 
G1.X110A1.L. 


Statement 


2000/.,  in  respect  of  the  period  or  interval  of  time  between 
the  Ist  of  January,  1820,  and  the  24th  of  October,  1829. 

The  cause  came  before  the  Master  of  the  Rolls  in  the 
month  of  January,  1841,  upon  a  motion  by  the  Plaintiffs, 
that  this  report  might  be  set  aside,  or  sent  back  to  the 
Master  to  be  reviewed.  His  Honor  was  pleased  to  refuse 
the  application,  and  the  Plaintiffs  now  appealed  therefrom 
to  the  Lord  Chancellor. 

The  argument  at  the  Rolls,  and  the  judgment  of  his 
Honor,  are  reported  by  Messrs.  Flanagan  and  KeUy{a). 


Argument,  jyjf ,  William  Brooke  and  Mr.  Nelson^  for  the  Appellants. 

Mr.  Serjeant  Warren^  Mr.  BrewsteryRiid  Mr.  Dickson^ 
contra. 

The  arguments  on  the  appeal  were  substantially  the  same 
as  those  urged  in  the  Court  below.  The  cases  referred  to 
on  the  part  of  the  Appellants  were,  Leacroft  y.Maynard(b)y 
Crowdery.Clowes{c)i  Longy.L(mg(d)y  Cooper  y.  Day{e\ 
The  Earl  of  Shaftesbury  v.  The  Duke  of  Marlborough{f), 
Chatteris  v.  Youny{g)j  TheEarl  ofMilltoum  v.  Trench{h)j 
and  Lyddon  v.  Lyddon{i).  And  on  the  part  of  the  De- 
fendant, Rolt  V.  Rolt{j)f  Vemey  v.  The  Earl  Vemey{k)^ 
Churchman  v.  Harvey(J)^  WorsUy  v.  The  Earl  of  Gran- 
ville{m)j  Hume  v.  Hundell{n)f  and  Butler  v.  Dun€omb(o). 

(a)  1  Flan.  &  K.  151.  (i)  14  Ves.  558. 

(b)  3  Bro.  C.C.  233 ;  I  Ves.  279.  (j)  Ca.  Temp.  Talb.  189. 


(c)  2  Ves.  449. 

(d)  5  Ves.  445. 
(c)  3  Mer.  154. 
(/)  7  Sim.  237. 

(g)  6  Madd.  30;  2  Russ.  183. 


(A)  2  Eden,  26. 
(0  Ambl.  335. 
(m)  2  Ves.  Sen.  331. 
(n)  2  Sim.  &  S.  174. 
(o)  1  P.  Wms.  448. 


(A)  4  Clarke  &  F.  276;  11  Bligh,  1. 
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It  was  also  contended  by  the  counsel  for  the  Defendant,        1841. 


that  the  manifest  intention  of  the  firamers  of  the  settlement  Clatton 

was  to  put  ail  the  daughters  on  an  equality,  giving  them  xhe  Eabl  of 

each  7000/.,  whereas  by  the  construction  contended  for  on  '''"Qall. 

the  part  of  the  Appellants,  Lady  Belfast  would  be  entitled  Argument. 
to  a  portion  increased  by  nine  years'  interest,  and  thus  con- 
siderably exceeding  those  of  either  of  her  sisters. 


Thb  Lord  Chancellor: —  iVwemfier  le. 

The  question  in  this  case  is,  whether  Lady  Belfast  is  en-  Judgment. 
titled  to  interest  on  her  additional  portion  of  2000Z.  from 
the  time  she  attained  her  age  of  twenty-one  years  in  1820, 
or  whether  interest  only  begins  to  run  from  the  year  1829, 
the  period  when  her  youngest  sister,  Lady  Emily  Pen- 
nefather  arrived  at  her  age  of  twenty-one.  The  case  ap- 
pears to  have  undergone  a  very  careful  consideration.  It 
first  came  before  Master  Curry  who  favoured  the  latter  con- 
struction :  and  his  view  was  affirmed  by  His  Honor  the 
Master  of  the  Rolls.  The  case  therefore  now  comes  before 
me  with  considerable  weight  of  authority. 

By  the  original  settlement  which  bears  date  the  22nd  of 
May,  1801,  a  sum  of  15,000/.  was  provided  by  Lord  Ca/iir 
for  his  younger  children,  in  the  event  of  there  being  three  or 
more  such  children,  pursuant  to  certain  powers  contained 
in  the  will  of  James  Lord  Cahir.  Now  it  did  happen, 
that  Lord  Cahir  had  three  younger  children,  daughters, 
all  of  whom  lived  to  attain  the  age  of  twenty-one  years, 
and  thereby  acquired  vested  interests  in  their  respec- 
tive portions.  The  provisions  or  clauses  contained  in  the 
settlement  with  regard  to  the  portions  for  younger  chil- 
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,    ^^^'    , '   dren,  appear  to  me  to  be  the  ordinary  ones,  with  this  de- 

Claytoh      feet  however,  that  they  do  not  provide  for  the  event  of 

The  Eabl  op   three  younger  children  being  reduced  to  two.     I  need  not, 

Glengall.  «.  1  •  1  •  1 

however,  stop  to  consider  the  effect  of  this,  as  ultiinately 

***  *  there  were  three  daughters  who  attained  their  respective 
ages  of  twenty«-one,  and  became  entitled  to  vested  inte- 
rests under  the  settlement.  The  portions  were  not  payable 
until  after  the  death  of  Lord  Cahivj  unless  he  should  other- 
wise direct ;  they  were  however  to  carry  interest  at  the  rate 
of  four  per  cent,  from  his  death  :  this  interest  was  secured  to 
the  children  by  the  settlement,  on  their  respective  portions 
of  the  15,000/.  from  the  death  of  their  father.  Lord  Cahir. 

The  next  deed  is  one  of  the  29th  of  June,  1814,  whereby 
Lord  and  Lady  Cahir j  after  reciting  the  articles  of  May, 
1801,  and  that  there  was  issue  a  son  and  three  daughters, 
appointed  the  15,000/.,  to  be  raised  and  paid  to  the  three 
daughters  in  equal  shares  after  the  death  of  Lord  Cahir,  or 
in  his  life-time,  with  his  consent,  on  their  attaining  their 
age  of  twenty-one  years  or  day  of  marriage  whichever  first 
should  happen,  with  interest  for  the  said  respective  portions 
from  the  decease  of  Lord  Cahir,  at  the  rate  of  six  per  cent. 

In  June,  1815,  when  Lord  Glengall,  Lord  Cahir's  only 
son,  came  of  age,  he  and  his  father  made  a  re-settlement  of 
the  estate,  and  that  was  like  all  such  family  settlements,  of 
course,  made  for  valuable  consideration ;  when  I  say  valuable 
consideration,  I  do  not  mean  valuable  merely  because  the 
two  parties  concurred  in  resettling  the  estate  to  new  uses, 
which  they  might  have  done ;  but  valuable,  because  the 
father  thereby  granted  a  present  annuity  of  1200/.  to  his 
son,  to  enure  during  the  joint  lives  of  himself  and  his  son, 
and  to  that  extent  gave  up  his  life  estate ;  and  the  son,  in 
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consideration  thereof,  united  in  making  a  provision  for  his  ^841. 

sisters  beyond  that  which  had  been  made  by  the  previous      Clayton 
deeds  of  May,  1801,  and  June,  1814,  out  of  his  remainder  The  Earl  op 

in  tail,  thus  carrying  into  effect  the  fair  and  reasonable  de-         

signs  contemplated  on  the  part  of  the  father,  in  favour  of  his  •'"^*"'' 
daughters,  the  natural  objects  of  his  parental  care  and  soli- 
citude. By  that  settlement  a  sum  of  6000Z.  was  to  be 
raised  in  addition  to  the  15,000/.  already  provided,  and 
that  charge  of  6000/.,  and  the  term  of  500  years  created  to 
secure  it,  were  in  point  of  fact  given  a  precedence  over  the 
life  estate  of  Lord  Cakir.  The  trusts  of  the  600  years'  term 
are  declared  to  be — . 

[His  Lordship  here  read   the  clause  relating  to   the 
6000/.] 

The  whole  question  turns  on  the  meaning  of  this  clause. 
It  has  been  urged  that  interest  is  not  in  terms  given  by  this 
clause,  and  such  is  the  case  :  again,  it  is  urged,  that  inte- 
rest can  only  be  g^ven  in  default  of  payment  of  the  princi- 
pal, and  that  there  is  no  such  default,  as  the  payment  of 
the  principal  is  postponed  until  the  death  of  Lord  Cahir.  It 
has  been  further  said,  that  it  never  could  have  been  the  in- 
tention of  the  parties  to  create  such  an  inequality  between  • 
the  sisters,  as  will  arise  from  holding,  that  Lady  Belfast  is 
entitled  to  interest  from  the  time  she  attained  twenty-one, 
inasmuch  as  she  having  arrived  at  that  age  in  1820,  nine 
years  before  her  youngest  sister.  Lady  Emily  Pennefather^ 
would  in  that  event  have  a  larger  portion  than  her  sister  by 
nearly  1000/.;  I  confess  this  argument  has  not  much  weight 
with  me,  because  every  daughter  attaining  the  age  of 
twenty-one^  would  stand  on  an  equality  with  her  other  sis- 
ters attaining  that  age :  each  would  be  entitled  to  interest 
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1841.        when  she  Gftme  of  age.     It  was  argued  that  it  would  be 

Clatton      liard  to  charge  the  life  estate  of  Lord  Glengall  with  such 

ThbEablof  an  accumulation  of  interest.     But  1  cannot  consider  thb 

*     argument  as  entitled  to  much  weight,  inasmuch  as  by  the 

'^^'"^'*  very  clause  it  was  provided,  that  Lord  dfttr  might,  if  he 
pleased,  direct  the  portions  to  be  raised  in  his  life-time,  in 
which  event  Lord  GlengalVs  estate  would  have  been  clearly 
liable  to  the  payment  of  the  interest.  It  has  been  ai^ed, 
that  the  word  <^  portion,"  which  occurs  in  the  clause  like 
the  word  '^  legacy,"  ex  m  termini,  indicated  an  intention  to 
give  interest,  and  that  the  words  **  in  addition"  being  used, 
and  it  being  provided  that  the  daughters  were  each  to  have 
the  sum  of  2000/.  in  addition  to  the  portions  of  5000/.  pro- 
vided by  the  settlement  of  May,  1801,  implied  that  those 
latter  sums  were  to  be  accompanied  with  all  the  incidents 
attached  to  the  original  portion ;  and  many  cases  were  dted 
to  establish  this  principle  of  addition  and  substitution.  On 
the  other  side  it  is  replied,  that  all  these  are  cases  of  wills, 
and  that  this  class  of  cases  will  not  apply  to  a  case  like  the 
present,  where  the  question  is  raised  upon  the  construction 
of  a  deed. 


Now,  first  consider  what  the  rule  of  law  is,  and  then  see 
how  the  words  stand.  In  point  of  law  there  is  no  difficcdty ; 
if  the  construction  admit  of  interest  bdng  given,  there  is 
plenty  of  authority  to  enable  me  to  decide  according  to  die 
intention  of  the  parties.  It  is  quite  true,  I  am  not  to  con- 
jecture or  guess  at  what  might  have  been  the  intention  of 
the  parties,  but  I  am  to  conader  the  whole  instrameat, 
and  if  there  appear  a  plain  intention  to  give  interest,  then, 
though  there  should  be  no  express  wards  to  that  effect,  and 
this  is  the  case  of  a  deed,  yet  I  am  bound  to  give  it  that 
construction.     The  cases  in  the  books  put  the  right  thus 
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to  construe  a  deed  beyond  any  doubt;  they  begin  with        1B41. 


Emperor  v.  Rolfe{a)y  and  are  hardly  ended  at  the  moment  I  Clayton 
am  speaking.  The  great  case  on  this  subject  is  Woodcock  v.  the  Eabl  of 
The  Duke  of  Dorset{b),  which  was  before  Lord  Thurlow:  Glenqall. 
in  that  case  there  was  a  great  struggle  to  eflfectuatethe  real  «^«<'^«'- 
intention  of  the  parties,  which  was  at  variance  with  the  ex- 
pressions used  in  the  deed :  the  trust  in  that  case  was,  ^^  that 
if  the  said  Lord  John  Sackville  and  Lady  Frances  should 
leave,  at  the  death  %i  the  survivor  of  them,  any  child  or 
children  of  their  two  bodies  begotten,  to  raise  and  pay  the 
yearly  sum  of  200/.  for  the  maintenance  of  such  child  or 
children,  in  such  manner  as  the  sad  trustees  should  think 
fit,  until  such  child  or  children  should  attain  the  age  of 
twenty-one  years ;  then  to  raise  the  sum  of  5000/.,  and 
pay  the  same  to  such  child  or  children  in  equal  shares, 
upon  their  attaining  their  respective  ages  of  twenty-one 
years  ;  and  if  there  should  be  but  one  such  child,  then  to 
such  child."  The  difficulty  in  the  case  was  greatly  in- 
creased by  the  use  of  the  word  ^^  such"  child.  I  find,  how- 
ever, firom  an  extract  from  the  settlement  in  that  case 
(which  is' given  in  a  note  in  3  Vesey  Sf  Beames{c)y)  that  the 
real  expression  was  **  the  children,"  and  not  "  such  child 
or  children."  It  was  insisted  that  a  child,  who  died  in  the 
life-time  of  one  of  the  parents,  could  not,  under  the  terms 
of  the  settlement,  be  entitled  to  any  portion.  But  Lord 
Thurlow  held  upon  the  intention,  that  such  child  was  so  en- 
titled, and  he  there,  in  the  conclusion  of  his  judgment,  made 
use  of  that  expression,  which  has  struck  every  one  who  has 
read  it,  *^  that  though  the  words  are  strong  and  difficult  to 
manage,  the  intention  of  the  settlement  is  the  truth  and 

(a)  1  Ves.  Sen.  208.  (c)  Page  82. 

(b)  3  Bro.  C.  C.  569. 
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1841.         honor  of  the  case."     That  case  is  the  clear  law  of  this 


■V 


Clattow      Court,  and  has  been  since  followed  by  Lord  Eldon  in  two 
The  Eabi.  of   leading  cases ;  first,  in  the  case  of  Hope  y.  Lord  Clifden{a)^ 

'     where,  in  construing  a  settlement,  he  held  that  a  clause  of 

ndgmemi,  survivorship  upon  the  death  of  a  child,  before  a  portion 
should  become  payable,  meant  before  it  should  be  vested ; 
and  again,  in  Powis  v.  Burdett(b),  he  construed  the  word 
^*  leave,"  **  have,"  upon  the  intention  collected  from  the 
whole  instrument,  a  much  stronger  case  than  the  one  I 
have  to  deal  with.  In  Hope  v.  Lard  CH/den(c)j  Lord  Eldon 
says,  "  I  agree,  in  this  case  there  are  words  difficult  to 
manage^  but  the  intention  of  the  settlement,  I  mean  the 
natural  intention,  regarding  it  as  the  case  of  £Either  and 
child,  must  direct  me,  and  these  cases  authorize  me  to 
struggle  with  language,  for  it  is  struggling  with  lan- 
guage ;  and  it  does  not  follow,  that  because  cases  are  put, 
in  which  I  could  not  struggle  effectually,  that  I  cannot 
prevail  in  this  taae  that  has  happened,  if  the  words  will 
bear  me  out  in  that  according  to  the  rules  and  autho- 
rities." Then  he  goes  on  to  state  what  he  considers  the 
real  meaning  of  the  deed ;  he  says,  several  times  over,  that 
he  is  authorized  to  make  this  construction  in  the  case  of  a 
fiunily  settlement,  observing  in  one  place,  that(d)  *'  it  is 
quite  clear,  upon  all  the  cases,  that  to  get  rid  of  the  diffi- 
culty, the  Court,  looking  upon  it  as  a  hard  thing  to  impute 
to  a  fiEtther,  that  he  should  mean  a  child  having  attained 
twenty-one,  or  come  to  marriageable  years  and  formed  a 
family,  yet  because  that  child  dies  in  his  life  the  descend- 
ants should  have  nothing,  and  feeling  that  not  to  be  a  pro- 
bable intention  in  a  parent,  have  thought  themselves  at 


(a)  6  Ves.  499.  (c)  Page  509. 

(*)  9  Ves.  428,  (rf)  Page  507. 
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liberty  to  manage  the  construction  of  the  words,  as  they         1841. 


n 


would  not  in  the  case  of  a  stranger,  or  upon  a  matter  of     Cuitton 
contract,  without  any  mixture  of  parental  feeling  ;"'and  at  TheEablop 

the  conclusion  of  his  judgment,  he  8ays(a),  in  which  I         

quite  concur,  "  with  that  inclination  I  do  not  hesitate  to  -^"^jJ^^'- 
say,  it  would  be  better  to  construe  all  instruments  accord- 
ing to  their  terms,  and  not  to  spell  out  what  they  might 
have  meant ;  I  should  have  had  gpreat  difficulty  in  g^ing 
the  length  of  prior  authorities,  but  as  they  have  gone  so 
fax,  it  is  my  inclination,  and  I  think,  my  duty,  to  follow 
them :"  and  accordingly  he  there  held  the  portion  vested. 


I  have  only  referred  to  these  authorities,  to  show  to  what 
lengths  the  Court  has  gone  in  construing  deeds  of  this 
nature,  to  support  the  intention  against  express  words  ; 
how  the  Court  has  struggled  with  strong  expressions  in 
favour  of  the  real  objects  of  such  deeds.  If  it  were  neces- 
sary to  come  to  a  conclusion  on  the  words  of  this  clause 
standing  alone,  I  should  have  held  without  difficulty,  that 
this  case  was  so  mixed  up  with  parental  feeling,  as  to  fall 
within  the  class  of  cases  already  adverted  to,  and  that  if  it 
was  the  intention  to  give  interest,  I  have  full  authority  for 
putting  that  construction  on  the  clause.  I  agree  with  Lord 
Eldon^  that  in  these  cases  the  Court  ought  to  struggle 
with  difficulties  in  order  to  meet  the  intention  of  the  parties; 
it  ought  never  to  be  excluded  from  doing  so ;  at  the  same 
time,  I  admit  the  Court  is  not  to  speculate  or  indulge  in 
mere  conjectures  as  to  the  intention.  My  own  impression 
of  this  clause  standing  alone  is,  that  it  would  be  acting 
according  to  the  intention  to  hold,  that  the  additional  por- 
tions are  so  mixed  up  with  the  original  portions,  that  the 


(a)  Page  511 
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18^1-        daughters  should  have  the  two  portions  as  one  portion, 
Clattom      when  they  attained  the  age  of  twenty-one,  or  were  mar- 


V. 


The  Eabl  of  ried,  and  that  they  should  have  the  same  right  to  the  se- 

Glbkgali..  -         ^     ^t  •    •      1        _^ 

cond  as  to  the  onginai  portion. 


Judgment. 


But  will  the  settlement  authorize  me  so  to  declare. 
Upon  looking  through  the  settlement  I  find  several  things 
bearilig  on  the  question.  I  find  several  powers  to  create  ad- 
ditional charges,  which  illustrate  the  intention  in  the  clause 
the  Court  has  to  interpret.  In  the  first  place,  a  power  is 
given  to  Lord  CoAtr,  on  the  occasion  of  any  second  mar- 
riage he  might  contract,  to  limit  and  appoint  a  jointure  for 
such  second  wife,  and  to  charge  the  lands  with  a  sum  not 
exceeding  10,000/.,  as  portions  for  the  children  of  such  se- 
cond marriage,  with  interest  for  the  same,  not  exceeding 
six  per  cent,  per  annum ;  then  ag^in,  a  power  is  given  to 
Lord  Glengall  on  the  occasion  of  his  marriage,  to  charge 
the  said  lands  with  a  sum  of  20,000/.  for  younger  children 
of  the  marriage,  *^  with  interest  for  the  same,  from  the  time 
of  the  decease  of  the  survivor  of  them,  the  said  Richard, 
Lord  CahiTj  and  Richard  Butler;'*  then  in  the  event  of  Lord 
Glengall  dying  in  the  life-time  of  his  father,  Lord  Cahir^ 
without  issue  male,  but  leaving  daughters,  increased  por- 
tions are  by  the  deed  provided  for  these  daughters,  and 
there  is  an  express  clause  providing,  '*  that  each  and  every 
of  such  portions  shall  bear  interest,  and  be  payable  with 
interest,  for  such  daughters  by  way  of  maintenance,  from 
and  after  the  decease  of  the  said  Richard  Lord  Cahir" 
It  appears  to  me,  that  the  several  provisions,  to  which  I  have 
just  referred,  put  an  end  to  this  case.  Is  it  possible  for  me, 
in  a  settlement,  which  provides  over  and  over  again  expressly 
and  carefully,  and  with  all  necessary  circumstantiality,  for 
the  raising  of  interest  in  any  case  in  which  it  was  necessary 
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1841. 
-^ ' 


or  proper  that  interest  should  be  raised ;  is  it  possible  for    , 

me,  I  say,  in  such  a  settlement,  or  can  I  be  asked  to  con-      Clayton 

jecture  from  an  ambiguously  framed  clause,  in  which  there  Thb  Earl  of 

Glemoall. 

is  not  one  word  of  interest,  that  it  was  the  intention  of  the         

parties  that  interest  should  be  raised  ?     If  the  clause  stood  ^ ' 

by  itself,  I  would  put  a  construction  upon  it  giving  inte- 
rest,  although  I  should  not  do  so  without  hesitation.  But 
the  right  to  adopt  that  construction  is  excluded  in  this  case, 
for  the  settlement,  carefully  and  cautiously  and  in  a  work- 
manlike manner,  provides  expressly  for  interest  where  it 
was  so  intended.  I  must  not  spell  out  an  intention  to  give 
interest  from  a  clause  in  a  settlement,  in  which  there  is  not 
one  word  about  interest,  where  in  the  same  settlement,  in 
every  other  instance  in  which  it  was  so  intended,  I  find  it 
expressly  mentioned  and  provided  for.  I  am  clearly  of  opi- 
nion there  is  no  foundation  for  the  claim,  and  I  therefore 
must  affirm  the  order  of  the  Master  of  the  Rolls. 

Reff.  Lib.  November,  1841,  fol.  108. 
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< ^^-^   BUTLER  r.  THE  EARL  OF  PORTARLINGTON. 

Nov,  3f  4,  5, 

B  iiMtoDture  "^  ^^  '^^^  "*  ^'^^  causc  was  filed  by  Richard  Butler^  John 
of  u»ie  of  the   pojjoer,  James  Sadleir,  and  Richard  Sadleir,  as  Co-Plain- 

22iid  of  April,  ' 

1727,  X  tiffs,  against  John  Earl  oi  Portarlington^  and  the  trustees 

grantad  the 

lands  of  Ba-      of  his    estates,   and  against    Thomas   Grove  Grady ^  to 

been  to  C.  for  .  i       t^     i 

three  li^ei,  enforce  as  against  the  Earl  of  Portarlingtony  and  his  trus- 
Daot  for  per-     tees,  a  renewal  of  a  lease  of  the  22nd  of  April,  1727. 

petnal  renewal, 
on  the  payment 

ontbe  fui  of '  The  facts  were  as  follows :  By  indentures  of  lease  and 
^^^^ti  ,^    release,  the  release  bearing  date  the  22nd  of  April,  1727, 

I  /  v^y  (ne  in~ 
terest  of  C. 
haying  Teited 

aa  to  one  moiety  in  G.,  and  at  to  the  other  moiety  in  P.  Y.  L,  and  Z.,  a  renewal  waa 
granted  to  G,  P,  Y.  L.  and  Z.,  their  heira  and  aaiigns.  In  1816,  one  of  the  eeffat  qme 
viei  died.  In  1822,  G.  wrote  to  the  agent  of  the  lessor,  to  inquire  the  lires  in  the  renewal 
of  1794,  and  whether  any  of  them  had  fallen.  In  March,  1824,  G.  again  wrote  to  make 
the  same  inqoiriea,  and  in  December  1824,  P.,  who  was  in  the  habit  of  paying  the  head- 
rent  of  his  own  and  Y,  L.  and  Z.*«  moiety  (X..  and  Z.  being  oat  of  the  country),  wrote 
to  the  agent,  saying,  that  he  was  content  to  adopt  the  agent's  account  of  the  time  of  the 
death  of  the  ceMtui  que  vie,  and  to  know  the  amount  of  hie  share  of  the  fine ;  to  this  letter 
the  agent  replied,  that  P. «  moiety  was  30/.  6«.,  but  that  he  could  not  take  anything  less 
than  the  entire  fine.  On  the  10th  of  December,  1824,  P.  paid  the  moiety  and  obtained  a 
receipt  for  it  from  the  agent,  on  condition  that  if  G.  did  not  pay  the  other  moiety  of  the 
fine,  P.'s  moiety  was  to  be  returned  and  the  receipt  giren  up.  G.  not  haying  paid  his 
moiety,  the  money  was  soon  after  returned,  and  the  receipt  given  up  and  cancelled.  No 
steps  were  subsequently  taken  till  after  1831,  and  no  effectual  bill  filed  till  1840,  after  the 
fall  of  the  three  liyes. 

Held,  on  a  bill  filed  by  the  representatiyes  of  P.  Y.  L,  and  Z.,  to  enforce  a  specific 
performance  of  ihe  coyenant  for  renewal  in  the  deed  of  the  22nd  ef  April,  1 727,  that  the  cor- 
respondence and  transactions  of  1822  and  1824,  were  a  sufficient  demand  within  the  Te- 
nantry Act,  and  that  the  tenants  haying  neglected  to  renew  within  a  reasonable  time  had 
forfeited  their  rights. 

Held,  also,  that  P.,  who  had,  as  regards  the  landlord,  been  made  an  agent  to  pay  a  moiety 
of  the  head-rent,  was  thereby  constituted  an  agent  sufficiently  authorised  to  accept  a  noUce 
under  the  Tenantry  Act,  and  that  L,  and  Z.,  though  living  abroad  and  ignorant  of  the  trans- 
actions, were  bound  by  the  acts  of  P. 

Semble,  the  statement  in  the  bill,  that  one  Co-PlaintifF  had  purchased  in  trust  for  another, 
without  any  evidence  of  that  fact,  was  sufficient,  and  the  bill  was  not,  at  the  hearing,  open 
to  any  objection  on  the  ground  of  miiyoinder. 

The  Tenantry  Act  considered,  and  how  it  is  to  be  construed. 

An  agent's  letter,  if  ambiguous  in  its  terms,  is  to  receive  a  meaning  consistent  with  his 
duty,  unless  a  case  of  fraud  is  made  out. 

A  party  claiming  title  under  a  lease,  or  any  other  instrument,  is  presumed  to  know  the 
title  under  which  he  takes,  and  the  circumstances  connected  with  it,  unless  he  can  show  the 
contrary. 

A  demand,  under  the  Tenantry  Act  need  not  be  minatory  in  its  terms. 

Qv<Bre,  as  to  the  dieium  of  Lord  Eldon,  in  Filznmou  v.  Burton,  as  to  a  party  losing  his 
right  to  renew,  in  the  event  of  all  the  lives  dropping  prior  to  his  taking  any  steps  to  en- 
force  a  renewal. 
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and  made  between  John  Damer,  Esq.,  of  the  one  part,  and        1841. 


Thomeu  Grove,  Esq.,  of  the  other  part,  the   town  and       Butlzr 
lands  of  Raheen  were  granted  and  demised  by  John  Darner  ,^^^  ^'^^^^  ^^ 
to   Thomas  Grove,  his  heirs  and  assigns,  for  the  lives  of  Po^'r^*^'"^^ 

three  persons  therein  named,  and  the  lives  of  such  other         

persons  as  should  for  ever  thereafter  be  added,  pursuant  to 
the  covenant  for  perpetual  renewal  therein  contained,  at 
and  under  certain  rents  therein  reserved,  and  subject  to  the 
covenants  therein  contiuned,  and  the  said  John  Damer  by 
said  indenture  covenanted  in  the  usual  manner  for  himself 
and  his  heirs,  from  time  to  time,  for  ever  thereafter,  on  the 
the  fidl  of  each  life  on  payment  of  a  fine  of  25/.,  to  grant  a 
renewal  of  the  said  lands  to  the  said  Thomas  Grove,  and  his 
heirs ;  it  being  declared,  that  in  case  Thomas  Grove^  his 
heirs  and  assigns,  should  not  within  twelve  calendar  months 
after  the  determination  of  any  life  in  this  present  or  any 
future  lease  or  demise  of  the  premises,  tender  and  pay  the 
said  John  Damer,  his  heirs  or  assigns,  such  fine  as  afore- 
said, at  the  place  aforesaid,  in  order  to  the  obtaining  such 
new  lease  as  aforesaid,  in  manner  and  form  aforesaid,  that 
then  his  or  their  lease,  or  demise  of  the  premises  should  be 
void,  and  his  and  their  estate  in  the  premises  determine ;  so 
as  it  should  and  might  be  lawful  for  the  said  John  Damer, 
his  heirs  or  assigns,  to  re-enter  into  the  said  premises,  and 
them  to  have  and  enjoy  as  in  his  and  their  former  estate,  to 
his  and  their  proper  use,  anything  therein  contained  to  the 
contrary  notwithstanding. 

In  1740,  TTiomas  Grove,  the  lessee,  died  intestate,  leav- 
ing three  daughters,  Elizabeth,  Susannah,  and  Hannah, 
his  only  children  and  coheiresses  at  law,  who,  thereupon, 
became  entitled  to  his  interest  in  the  lands  of  Raheen. 
Elizabeth  Grove  died  soon  after  her  father,  intestate  and 
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.    '^''    .    unmarried,  leaving  her  two  sisters,  her  haresses  at  law. 


BuTLEB  her  surviving.     Susannah  and  Hannah  Grove  having  thus 

V. 

Tii£  Eabl  of  become  entitled  in  equal  moieties  to  the  lands  of  Raheen, 

POBTABLING-  _                               , 

TON.  the  former  intermarried  with  Henry  Grady y  and  the  latter 

st'^i^t.  ^itJ*  *^«^«*  Russell 


In  1770,  Henry  Grady  and  Susannah^  his  wife,  and 
James  Russell  and  Hannah^  his  wife,  obtained  a  renewal 
from  the  then  representative  of  John  Darner. 

On  the  death  of  James  Russell,  and  Hannah,  his  wife, 
which  took  place  prior  to  1791 9  their  moiety  in  the  lands 
of  Raheen  became  vested  in  Robert  Emmett  and  Richard 
Butler,  in  their  own  rights,  and  in  John  Power  and  Felix 
Pritchett,  in  right  of  their  respective  wives,  Mary  Power 
and  Hannah  Pritchett, 

In  1791,  Robert  Emmett,  on  the  marriage  of  his  son, 
Thomas  A.  Emmett^  conveyed  his  interest  in  the  lands  to 
Charles  Hamilton  and  James  Patten^  upon  trust,  after  the 
solemnization  of  the  marriage,  for  Thomas  A.  Emmett,  for 
life,  with  several  remainders  over,  for  the  benefit  of  the 
wife  of  the  said  Thomas  A,  Emmett  and  the  children  of  the 
marriage.  Thomas  A^  Emmett  went  to  America  in  the  year 
1799,  with  his  family,  and  there  resided  till  his  death,  which 
happened  some  short  time  prior  to  1835,  in  which  year  the 
widow  and  children  of  Thomas  A,  Emmett  claiming  under 
the  settlement  of  1791,  for  the  purpose  of  barring  the  es- 
tates created  by  that  deed,  conveyed  all  their  estate  and 
interest  in  the  lands  of  Raheen  to  a  Mr.  Edmcnd  0*Brien 
Butler,  who,  upon  the  day  following  the  date  of  that  con- 
veyance, joined  the  Emmetts  in  conveying  the  lands  to 
Richard  Sadie ir,  one  of  the  Plaintiffs,  who  was  stated  by 
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the  bill  to  have  purchased  in  trust  for  his  Co-Plaintiflf,         1B41. 


James  Sadleir;  of  this  last  fact  there  was  no  proof  whatever       Butleb 
made  in  the  cause.  The  Eabl  of 

POBTABLING- 
TOR. 


Richard  Butler ^  one  other  of  the  persons  in  whom  the  statement. 
RusselW  moiety  became  vested,  lived  until  the  year  1834 ; 
the  greater  part  of  that  time  he  was  abroad  with  his  regi- 
ment ;  on  his  death,  his  interest  in  the  lands  devolved  upon 
bis  son,  Richard  Butler^  one  of  the  Co-Plaintiffs.  John 
Power  died  in  the  year  1808,  leaving  his  wife,  Mary^  him 
surviving ;  she  also  died  soon  after,  and  their  eldest  son, 
Edmond  Power ^  succeeded  to  their  interest.  In  1831,  Ed- 
numd  Power  died,  leaving  the  Plaintiff,  John  Power^  his 
eldest  son  and  heir  at  law,  who  thereupon  became  seised  of 
his  interest  in  the  lands  of  Raheen. 

In  1796,  Felix  Pritchettj  the  husband  oi  Hannah,  died, 
leaving  ZfonnoA  him  surviving.  In  1800,  Hannah  intermar- 
ried with  Richard  Sadleir,  In  1816,  Richard  Sadleir  con- 
veyed all  the  interest  which  he  had  in  the  lands  of  Raheen, 
in  right  of  his  wife  Hannah  Sadleir,  otherwise  Pritchett,  to 
Edmond  Power,  son  of  John  and  Mary  Power,  and  to 
Richard  Butler  the  elder.  Richard  Sadleir  died  some- 
time in  the  year  1832,  leaving  Hannah  Sadleir,  his'wife, 
him  surviving,  and  on  her  death,  which  took  place  in  1835, 
her  interest  in  the  lands  of  Raheen  devolved  on  two  of  the 
Co- Plaintiffs,  John  Power  and  Richard  Butler. 

Prior  to  1794  (in  which  year  the  iast  renewal  was 
granted),  the  estate  of  John  Darner,  the  lessor  in  the  lease 
of  1727,  became  absolutely  vested  in  Joseph  Earl  of  Dor- 
chester, and  the  interest  oi  Henry  Grady,  and  Susannah, 
his  wife,   devolved   upon   their  eldest  son  Henry  Grove 
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I^'-         Grady,  subject,  however,  to  an  outstanding  mortgage  in  a 


BuTLEH       family  of  the  name  of  Lloyd, 

V. 

The  Eabl  op 
pobtabling- 

TON. 


In  1 794,  Henry  Grove  Grady  being  then  absent  from 
stuument.  Iceland,  the  parties  entitled  to  the  other  moiety  of  Raheen, 
together  with  Lloyd,  the  mortgagee,  made  application  to 
the  Earl  of  Dorchester  for  a  renewal,  and  the  Earl  of  Dor- 
Chester  having  consented  to  grant  the  renewal ;  by  inden- 
ture of  lease  bearing  date  the  25th  of  October,  1794,  and 
made  between  the  Earl  of  Dorchester  of  the  one  part,  and 
Robert  Emmetty  Esq.,  John  Power,  and  Mary,  his  wife, 
Felix  Pritchetty  and  Hannah  his  wife,  Richard  Butler^ 
and  Henry  Grove  Grady,  Esq.,  of  the  other  part,  after 
reciting  the  original  lease,  the  renewal  of  1770,  and  the 
mortgage  made  by  the  Gradys  to  the  Lloyds,  it  was  wit- 
nessed, that  in  consideration  of  the  renewal  fines,  a  moiety 
whereof  was  paid  by  the  mortgagee  Lloyd,  the  Earl  of 
Dorchester  granted  the  said  lands  of  Raheen  to  the  seve- 
ral persons  parties  thereto  of  the  second  part,  their  heirs 
and  assigpfis,  for  the  lives  of  Edmond Power ,  of,  &c.,  Richard 
Lloyd,  and  Thomas  Lloyd,  of,  &c.,  and  the  survivors,  &c., 
subject  to  the  rents,  covenants,  and  agreements,  reserved  and 
contained  in  the  original  lease  of  the  22nd  of  April,  1727. 

This  renewal  of  the  25th  October,  1794,  was  registered 
in  the  year  1813,  and  the  memorial  contained  the  names  of 
the  cestui  que  vies,  and  their  respective  residences. 

*  Henry  Grove  Grady,  during  whose  absence  the  renewal 
of  the  25th  of  October,  1794,  was  obtmned,  on  his  re- 
turn at  first  claimed  to  be  entitled,  as  against  the  Earl  of 
Dorchester,  to  a  renewal  of  the  entire  interest,  and  to  en- 
force this  claim  commenced  proceedings  by  bill  in  equity ; 


TON. 


Statement. 
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but  these  proceedings  were  soon  abandoned,  and  in  Novem-        i84I. 
ber,  1804,  he  filed  another  bill  against  his  co-lessees  in  the      butler 
lease  of  1794,  seeking  to  have  accounts  taken  as  against  ^^^  jg^*^^  ^^ 
them  on  foot  of  the  rents  of  his  moiety,  and  praying  to  have  ^o^tabliho- 
his  right  to  that  moiety  established.     This  bill  was  an- 
swered in  June,  1805,  by  John  Power ,  and  Mary  his  wife, 
two  of  the  co-lessees,  who  stated,  amongst  other  things,  the 
facts  hereinbefore  mentioned,  with  regard  to  the  obtaining 
of  the  renewal  in  1794,  and  that  the  rights  of  the  sud 
Henry  Grove  Grady  were  never  called  in  question  by  his 
co-lessees*     Of  this  answer  an  attested  copy  was  taken  out 
by  Henry  Grove  Grady. 

Henry  Grove  Grady  likewise  instituted  a  suit  soon  after 
his  return  against  the  Lloyds,  the  mortgagees,  with  respect 
to,  amongst  other  mortgaged  lands,  those  of  Raheen ;  that 
suit,  after  a  very  protracted  litigation,  terminated  in  1806, 
when  an  arrangement  was  come  to  between  the  litigant 
parties,  in  pursuance  of  which,  by  deed  of  the  1st  of  March, 
1806,  the  Lloyds  reconveyed  all  those  premises,  the  l^al 
estate  in  which  still  continued  in  them,  to  Henry  Grove 
Grady,  and  at  the  same  time  released  those  lands,  toge- 
ther with  the  moiety  of  Raheen  (the  legal  estate  in  which, 
under  the  renewal  of  1794,  was  in  Henry  Grove  Grady\ 
from  all  claims  by  them. 

In  1817,  Henry  Grove  Grady  granted  an  annuity,  charg- 
ed on,  amongst  other  lands,  his  moiety  of  Raheen ;  and 
it  appeared  by  the  memorial  of  that  deed  that  he  had  de- 
scribed the  lands  as  held  under  the  deed  of  the  25  th  of  Octo- 
ber, 1794,  for  the  lives  of  Edmond  Power,  Richard  Lloyd, 
and  Thomas  Lloyd, 
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1841.  In  1797,  the  Earl  oi  Dorchester  died,  having  prior  to  his 

BuTLEB      death  devised  all  his  estates,  and  amongst  others,  those  of 
The  Eakl  or   RahccD,  to  his  daughter,  Lady  Caroline  Darner^  by  whom 
they  were  enjoyed  till  her  death  in  1828. 


POBTABLIRG- 
TON. 


SiatemtHt. 


Jn  1816,  Richard  Lloydy  one  of  the  cestui  que  vies,  died ; 
at  that  time  and  pending  the  correspondence  which  is  next 
hereinafter  stated,  the  lessee's  interest  under  the  renewal  of 
1794  was  vested  in  Henry  Grove  Grady ^  Thomas  A.  Em- 
metif  and  his  &mily,  under  the  deed  of  the  1 1th  of  January, 
I79li  Richard  Butler  J  Edmond  Pawerj  and  Himnah  Sad^ 
leir. 

In  1822,  Henry  Grove  Grady  wrote  to  Mr.  Samuel 
Cooper^  the  land  agent  of  Lady  Caroline  Darner^  the  fol- 
lowing letter : 

*<  Sir, — I  shall  feel  much  obliged  to  you,  as  Lady 
Darner's  agent,  if  you  will  be  so  good  as  to  let  me  know 
the  date  of  the  last  renewal  of  Raheen  (the  original 
lease  of  which  was  made  to  my  grandfather,  Thomas 
Grove)y  and  by  \|^hom  and  to  whom  made,  and  for  what 
lives,  as  I  am  anxious  to  know  whether  it  is  necessary  to 
have  that  lease  again  renewed,  and  if  so,  I  also  request 
to  know  what  renewal  fine  is  due. 

*^  I  have  the  honor  to  be.  Sir, 

"  Your  very  humble  Servant, 

"  Henry  Grove  Grady. 
"  New  Grove,  near  Dublinj 
"  \6eh  Sept.  1822." 

On  the  back  of  this  letter  there  was  the  following  indorse- 
ment :  '*  Henry  Grove  Grady  desiring  to  know  the  date, 
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&c.,  of  last  renewal.    Answered  Ist  October."    There  was  1841. 

no  evidence  as  to  t£e  person  by  whom  this  was  written,  Butleb 

neither  was  there  any  direct  proof  in  the  cause  that  the  let-  the  Eabl 
ter  was  answered. 


OF 
POBTARLING- 
TOK. 


On  the  20th  of  March,  1824,  Henry  Grove  Grady  again 
wrote  to  Mr.  Samuel  Cooper  as  follows  : 

*'  Sir, — It  was  by  mere  accident  I  was  this  day  informed 
by  my  eldest  son,  that  you  told  him  you  wrote  a  letter  to 
me,  informing  me  of  the  death  of  one  of  the  lives  in  the 
last  renewal  of  Raheen,  which  I  never  received,  and  as 
that  renewal  was  obtained  during  my  minority,  by  the 
late  Mr.  iZ.  Lloyd ^  and  the  executors  of  the  late  James 
Russell^  and  as  I  never  saw  it,  nor  any  copy  of  it,  and 
don't  know  what  lives  were  named  therein,  I  beg  to  know 
from  you  the  date  of  that  renewal,  the  names  of  the  par- 
ties thereto,  and  the  lives  nominated  therein,  and  if  the 
persons  are  dead.  And  I  think  it  right  to  inform  you, 
Sir,  as  Lady  Caroline  Damefs  agent,  that  I  nominate 
my  second  son,  Henry  Grove  Gradyy  to  be  inserted  in 
the  place  and  stead  of  the  person  igiamed  in  said  renewal, 
who  has  lately  died ;  and  I  require  Lady  Caroline  Darner 
to  execute  a  renewal  thereof;  and  I  inform  you,  that 
I  am  ready  and  willing,  and  hereby  offer  to  pay  my 
share  or  proportion  of  such  renewal  fine;  and  I  beg  to 
mention  I  have  lost  a  considerable  part  of  my  rent  in 
consequence  of  your  telling  my  son  that  you  had  dis^ 
tramed  my  tenants  for  the  head-rent  due  to  Lady  Ctzro- 
line  Darner,  which  prevented  me  from  distraining  them  for 
my  rent ;  and  it  afterwards  turned  out,  when  my  son  paid 
you  the  rent,  that  not  one  of  them  was  distrained  by  you, 
and  which,  if  I  had  known  in  time,  I  would  not  have  lost  an 


Statement, 


TOH. 


StatemetU. 
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1841.        arrear  of  upwards  of  342/.  they  owed  me,  as  they  have  since 
BuTLXB      taken  away  their  cattle. 
The  Eahl  of  "  ^  \i^:v^  the  honour  to  be,  Sir, 

^^■-^"^  "  Your  most  obedient, 

"  Henrt  Gbovb  Grady. 

"  }fo,  36,  Harcourt^streety  Dublin, 
"  March  20M,  1824.- 

On  this  letter  there  was  also  an  indorsement  in  the  same 
handwriting  as  the  former,  to  this  effect :  *^  Henry  Grove 
Grady  desiring  to  know  the  date  of  last  renewal,  lives,  &c. 
and  nominating  his  second  son  Henry  Grove  Grady  instead 
of  the  life  of  the  person  who  lately  died,  and  named  in  last 
renewal."  There  was,  however,  no  proof  made  as  to  this 
indorsement. 

To  this  letter  Mr.  Samuel  Cooper  replied  as  follows : 

"  Sir, — I  received  your  letter,  saying  it  was  by  mere 
accident  you  heard  from  your  son  that  I  had  written  to 
inform  you  of  the  death  of  one  of  the  lives  in  the  lease 
of  Raheen,  but  never  received  my  letter ;  this  is  rather 
surprising,  as  my  letter  was  in  answer  to  one  from  you 
in  September  22nd,  making  that  inquiry,  and  you  did  not 
repeat  it,  though  not  receiving  any  answer.  I  mentioned 
that  Richard  Lloyd  was  dead,  and  that  Edmond  Power 
of  Tipperary,  and  Thomas  Lloyd  of  Castleloyd,  were  the 
lives  in  being ;  you  are  now  aware  of  his  death,  and 
when  the  whole  fine  and  interest  is  legally  tendered  to 
me,  and  a  life  nominated,  I  shall  accept  of  them,  but  undl 
then  shall  not  consider  myself  authorized  to  do  so.  I 
certainly  never  told  your  son  that  I  distrained  your  te- 
nants for  the  head-rent,  on  the  contrary,  I  expressly  told 
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him  when  he  called  on  me,  that  your  cattle  had  been    ^   ^^2L-j 
distrained ;  and  when  he   complained  of  the  tenants   not      Butleb 
paying  he  rent,  owing  so  much,  I  took  the  liberty  of  re-  The  Eabi.  of 

POBTAHLINO- 

commending  him  to  distrain  them  instantly,  and  I  would         ton. 
adjourn  the  Court  for  fifteen  days  to  give  him  time  to  dis-     statement 
train  and  get  the  rent  (which  was  but  a  small  siun)  from 
them,  which  is  a  proof  that  I  had  nothing  to  do  with 
your  tenants,  or  the  loss  you  had  by  them,  a  very  com- 
mon case  in  the  country. 

'*  I  am,  &c.  &c. 

"  Samuel  Cooper. 
"  26th  April,  1824." 

On  the  4th  of  October,  1824,  Henry  Grove  Grady  again 
wrote  to  Mr.  Cooper  as  follows  : 

"  Sir, — Being  informed  l)y  your  letter,  dated  26th  of 
April  last,  that  Richard  Lloyd,  one  of  the  lives  named  in 
the  last  renewal  of  Raheen,  was  dead,  and  that  when  the 
whole  fine  and  interest  was  legally  tendered  to  you,  and  a 
life  nominated,  which  life  I  hereby  nominate,  viz.,  my  fourth 
son,  Standish  Grove  Grady,  you  would  accept  of  them. 
Now,  Sir,  take  notice,  that  never  having  seen  said  last  re- 
newal, nor  never  having  had  any  copy  thereof  in  my  pos- 
session, I  am  quite  at  a  loss  to  know  who  Richard  Lloyd 
was,  that  was  named  as  a  life  therein,  or  when  he  died,  or 
what  the  renewal  fine  is,  that  was  payable  on  his  death,  or 
what  the  same  and  the  interest  thereof  now  amounts  to ;  and 
I  therefore  require  you,  as  Lady  Caroline  Darner's  agent, 
to  inform  me  thereof,  in  order  that  I  may,  according  to 
your  said  letter  to  me,  legally  tender  the  same  to  you  as  her 
agent,  and  nominate  the  life  of  said  Standish  Grove  Grady 
to  be  inserted  in  the  place  and  stead  of  said  Richard 
Lloyd  deceased  ;   and  inasmuch  as  Edmond  Power  and 
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,    *^^'    ,    Nicholas  Sadleir^  of  the  town  of  Tipperary,  Egqrs.,  claim 

BuTLEB       or  pretend  to  have  an  interest  in  one  moiety  of  said  land, 

Tbs  Eau.  of   I  requide  you  to  call  vpon  them  for  half  said  renewal  fine 

TOK.         &nd  interest,  and  in  case  they  refuse  to  pay  it,  I  hereby  offsr 

Statement,      ^  P^7  ^^®  wholc  to  you  as  soon  as  you  inform  me  how 

much  the  same  is ;  and  I  require  your  answer  to  this  notice 

in  writing  forthwith.     Dated  Dublin^  October  4^A,  1824. 

<<  Hbnrt  Grovb  Gradt, 
"  No.  36,  Harcourtstreet. 
**  To  Samuel  Cooper^  Esq,y  Kiltnore,** 

On  the  5th  of  December,  1824,  Edmond  Power  wrote  to 
Mr.  Samuel  Cooper  as  follows : 

**  Tipperary. 
**  My  dear  Sir, — The  severity  of  the  weather  prevents 
me  firom  having  the  pleasure  of  riding  to  Kilmore  to  see 
you,  but  send  my  son  with  Mr.  Grove  Grady^s  last  letter, 
in  which  he  mentions  that  you  will  receive  the  renewal  fine 
when  you  can  ascertain  from  Mr.  Scott  the  time  that  Mr. 
Richard  Lloyd  died ;  I  do  not  believe  that  Mr.  Scott  can 
more  correctly  inform  you  than  I  can,  as  Miss  Madden^  a 
near  relative  of  Mr.  Lloyd,  assured  me,  that  he  died  the  last 
week  of  December,  1816,  and  I  hope  you  will  perceive,  that 
her  statement  is  correct,  as  it  is  corroborated  by  Mr.  Ser- 
jeant Lloydj  who  has  informed  Mr.  Grove  Grady  that  he 
died  the  22nd  of  November,  1816 ;  you  will  therefore  oblige 
me  much,  if  you  will  inform  me,  how  much  I  have  to  pay 

for  a  moiety  of  the  fines  due  by  the  representatives  of . 

Russell,  as  also  what  day  it  may  be  your  convenience  to 
receive  it ;  and  am,  my  dear  Sir, 

^<  Your  obedient,  humble  Servant, 
"  Edmond  Power." 
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On  the  same  day  Mr.  Cooper  answered  that  letter  by        1841. 
saying,  Butlbb 

V, 

The  Eabl  of 

^*  Dear  Sir, — I  am  fevoured  with  your  letterj  and  am  Pobtablino- 

TON 

satisfied  to  abide  by  Mr*  Serjeant  Lloyd's  account  of  the        

death  of  his  nephew  having  happened  on  the  22nd  of 
November,  1816,  which  differs  from  Miss  Madden! s  by 
a  month.  The  renewal  fines,  and  interest  consequently 
amount  to  sixty  pounds  ten  shillings,  half  of  which  if  you 
pay  with  your  usual  proportion  of  the  year's  rent,  next 
Friday  or  Saturday,  I  will  then  send  the  receipt,  as  I  told 
Mr.  Grove  Grady ^  to  my  brother,  and  you  can  write  to 
him  at  the  same  time  that  I  have  done  so. 

**  I  am,  &c.,  &c., 

*<  Samubl  Coopbr.'- 


This  letter,  though  it  bore  no  date,  was  by  a  consent  in 
the  cause  admitted  to  have  been  written  on  the  5th  of  De- 
cember, 1824. 

On  the  10th  of  December  Mr.  Power  paid  to  Cooper  a 
sum  of  30Z.  5«.,  and  got  the  following  receipt  from  him  : 
'^  Edmond  Power,  Esq.,  has  paid  unto  me  30/.  5s.  on  ac- 
count of  renewal  fine  of  Raheen. — Samuel  Coopbr."  A 
recdpt  was  found  after  the  death  of  Mr.  Cooper  cancelled, 
and  with  the  following  indorsement,  which  was  admitted 
by  the  Plaintiffs  to  be  in  the  handwriting  of  Mr.  Samuel 
Cooper.  "  Mr.  Grove  Grady  having  fiadled  to  pay  the  fine 
according  to  the  annexed  receipt,  I  took  back  from  Mr. 
Edmond  Power  his  receipt,  and  returned  to  him  the  amount 
which  he  had  paid  to  me. — S.  C." 

By  consent  in  the  cause  between  the  Plaintiffs  and  the 
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^    *^*'    ^    Elarl  of  Portarlington  and  his  trustees,  it  was  admitted  that 
BuTLBA       Samuel  Cooper  was  dead,  and  that  Henry  Grove  Grady 

mm 

The  Earl  of  was  in  the  habit  of  paying  rent  for  his  moiety  of  the  pre- 
mises to  Samuel  Cooper^  when  living,  and  that  Edmond 
Power  usually  paid  him  the  other  moiety  of  the  rent. 


TOW. 


SOatemenL 


On  the  death  of  Lady  Caroline  Darner^  in  1828,  the  es- 
tate of  Raheen,  with  others,  passed  by  her  will,  subject  to 
certain  charges,  to  the  Earl  of  Portarlington. 

In  1830,  the  executor  of  Lady  Caroline  Darner  com- 
menced an  action  on  the  covenant  against  Henry  Grove 
Grady  for  arrears  of  rent  due  to  Lady  Caroline  Darner  in 
her  life-time.  This  action  was  discontinued,  it  being  dk- 
covered,  on  Henry  Grove  Grady  demanding  oyer  of  the 
deed,  that  he  had  never  executed  the  renewal  of  1794. 

On  the  31st  of  July,  1830,  the  Eari  of  Portarlington 
vested  all  his  Irish  estates,  and  amongst  others  those  of 
Raheen,  in  certain  trustees,  one  of  whom  was  Mr.  P.  Ma- 
honyy  for  the  purpose  of  paying  off  charges,  and  other  de- 
mands affecting  them. 

In  Michaelmas,  1831,  Mr.  Mahony,  the  trustee,  being 
aware  of  the  manner  in  which  the  action  by  the  personal 
representatives  of  Lady  Caroline  Darner  had  been  defeated, 
proceeded  by  ejectment  for  non-payment  of  rent,  for  the 
purpose  of  recovering  the  arrears  of  rent,  which  had  accrued 
since  Lady  Caroline  Darner's  death  :  to  this  action  the 
parties  took  defence,  and  it  was  not  until  after  notice  of 
trial  served,  that  they  came  in  and  gave  a  consent  for  judg- 
ment 
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1841. 


V 

BUTLEB 

V. 


In  August,  1831,  Edmond  Power^  another  of  the  cestui 
que  viesy  died.     In  January,  1832,  Henry  Grove  Grady 
served  a  notice,  entitled  in  the  eiectment  cause,  calling^  TheEabiof 
upon  the  parties  to  grant  a  renewal,  and  at  the  same  time         ton. 
tendered  a  sum  of  149/.,  being,  as  he  alleged,  more  than     statement, 
sufficient  to  cover  all  arrears  of  rent,  fines,  &c.     The  par- 
ties having  declined  to  accept  this  tender,  in  February, 
1832,  he  served  another  notice  signed  by  him  as  solicitor 
on  behalf  of  himself  and  the  persons  representing  the  inte- 
rest oi  James  Russell^  and  Hannah  his  wife,  nominating 
his  son,  A.  Grove  Grady,  in  the  room  of  Edmond  Power, 
and  calling  on  the  parties  to  grant  a  renewal  for  the  lives  of 
his  sons,  Standish  Grove  Grady y  who  had  been  named  to 
Mr.  Cooper  J  insteBd  of  Rickard  Lloyd,  and  the  said  A.  Grove 
Grady.     A  sum  of  365/.  lOs,  was  at  the  same  time  ten- 
dered, and  a  draft  renewal  left  for  approval. 

No  notice  having  been  taken  by  Lord  Portarlington  or 
his  trustees  of  the  second  notice  and  tender,  Henry  Grove 
Grady,  in  May,  1832,  filed  a  bill  for  a  renewal  against  Lord 
Portarlington,  his  trustees,  and  the  co-lessees,  Richard 
Sadleir,  and  Hannah  his  wife,  Richard  Butler,  and  John 
Power ;  but  the  Emmetts  were  not  parties  in  the  suit. 
To  this  bill,  P.  Mahony,  one  of  the  trustees,  filed  his 
answer  in  November,  1832,  resisting  the  right  to  renewal, 
and  relying  on  the  correspondence  hereinbefore  mentioned, 
and  the  conduct  of  Henry  Grove  Grady,  as  disentitling  him 
to  a  renewal.  John  Power,  and  Richard  Butler,  likewise 
answered  the  bill  in  January,  1833 ;  and  they  by  their 
answers  stated  they  declined  to  become  Co- Plaintiffs  lest 
they  should  be  affected  by  the  conduct  of  Henry  Grove 
Grady.     An  attested  copy  of  P.  Mahony^s  answer  was 

VOL.  I.    •  D 
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,    ^^^'    ,    taken  out;  but  no  further  proceedings  were  had  in  the 
BuTucB       cause  by  Henry  Grove  Grady. 


Thb  EabZi  of 
pobtari.ijio- 

TON. 


StaiwmenU 


In  1834,  Henry  Grove  Grady  died,  since  when  the  cause 
so  instituted  in  1832  was  never  revived.  The  Defendant 
Thomas  Grove  Grady ^  on  the  death  of  his  fiither,  Henry 
Grove  Grady y  became  entitled  to  his  moiety  of  the  lands. 

In  January,  1840,  Thomas  Lloyd^  the  last  of  the  lives  in 
the  renewal  of  1794,  died,  and  in  the  month  of  April  fol- 
lowing there  was  notice  served  on  behalf  of  the  Plaintifl^ 
naming  Standish  Grove  Grady^  A,  G.  Qrady^  and  Lord 
Killeeny  as  the  new  lives,  and  offering  to  pay  fines  and 
septennial  fines,  and  requiring  the  parties  to  approve  of  the 
draft  renewal,  which  was  at  the  same  time  sent.  To  this 
notice  it  was  answered,  that  no  renewal  would  be  granted, 
and  the  possession  was  demanded  on  behalf  of  Lord  Por^ 
tarlington  and  his  trustees.  An  engrossment  of  that  draft 
was  then  executed  by  the  parties,  and  tendered  to  Mr. 
Mahony  for  execution,  at  the  same  time,  that  they  offered  a 
sum  of  185/.  for  fines  and  51/.  I2s.  6d.  for  rent. 

In  May,  1840,  an  ejectment  was  brought  for  the  reco* 
very  of  the  lands,  and  the  present  bill  was  then  filed,  and 
as  amended  by  order  of  the  14th  of  May,  1840,  prayed,  that 
the  Defendants,  the  trustees,  might  be  restrained  fit>m 
taking  any  proceedings  by  ejectment  for  the  recovery  of 
the  possession  of  the  said  lands,  comprised  in  the  original 
lease  of  the  22nd  of  April,  1727,  and  the  renewals  thereof, 
and  that  it  might  be  declared  that,  under  the  circumstances 
aforesdd,.the  Plaintiffs,  and  the  other  persons  in  whom  the 
interest  of  the  lessee  in  the  said  original  lease  was  then 
vested,  were  entitled  to  have  a  renewal  of  the  lands  oom- 
prised  in  such  lease,  executed  for  the  lives  of  {he  said  A 
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G.  Grady ^  and  StandUh  Grove  Grady ,  and  Lord  Killeen,        1841. 
so  nominated  as  aforesaid,  at  the  rent  reserved  in  the  said      Bnixsm 


«. 


original  lease,  on  payment  of  the  renewal  fines  and  inte-  TheEablof 
rest,  and  the  rent  payable  under  said  lease :  and  that  an    ^ 


Ton. 


account,  if  necessary,  might  be  taken  of  what  was  due  for  statement. 
such  renewal  fines  and  interest,  and  rent ;  the  Plaintiffs 
offering  thereby  to  pay  what  should  be  so  found  due ;  and 
that  the  said  Earl  oi  Portarlington^  and  the  trustees,  or 
such  of  them  as  should  appear  entitled  to  the  interest  of 
the  lessor  in  the  said  original  lease,  might  be  decreed  to 
execute  a  renewal  thereof  for  said  lives  to  the  said  Plain- 
tiffs, or  such  person  as  the  Court  should  think  proper,  in 
trust  for  the  persons  so  entitled  to  the  interest  of  the  lessee 
in  the  said  original  lease,  the  Plaintiffs  offering  to  do  all 
such  acts  as  the  Court  should  think  reasonable,  in  relation 
to  the  form  aud  manner  of  taking  out  such  renewal,  and 
that,  if  necessary,  it  might  be  referred  to  one  of  the  Mas- 
ters to  approve  of  a  proper  draft  of  a  renewal. 

On  the  1st  of  June,  1840,  an  injunction  was  obtained  on 
the  usual  terms,  and  that  injunction  was  further  continued 
to  the  hearing  of  the  cause,  by  order  of  the  2nd  of  Fe- 
bruary, 1841. 

Though  the  Plaintiffs,  by  the  consent,  admitted  gene- 
rally, that  Edmand  Power  was  in  the  habit  of  paying  a 
moiety  of  the  rent  of  the  lands  of  Raheen  to  Mr.  Samuel 
Cooper y  yet  they  asserted  that  he,  Edmand  Potoer^  was  not 
the  agent  for  the  Emmetts,  but  that  a  Mr.  Paiten  was 
such ;  and  to  prove  this,  they  examined  Patten^  whose  evi- 
dence was  as  follows :  **  that  he,  during  the  life-time  of 
Emmett,  from  the  year  1799,  or  thereabouts,  up  to  the 
year   1826  or  1827,  as  he  best  recollected,  received  the 

d2 
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1841.        rents  of  the  said  lands  of  Raheen,  or  caused  them  to  be  ap- 

BuTLsm       propriated  for  and  on  account  of  the  said  Emmett ;  that  he 

.The  Eabl  of  acted,  in  short,  as  the  agent  of  the  said  Emmett  daring  the 

entire  of  the  period  above  mentioned,  and  whatever  por- 


TOV. 


StatemtKtm 


tion  of  rent  of  said  lands  he  was  entitled  to,  during  the 
year  1824,  or  about  that  time,  must  have  been,  and  was, 
as  he  verily  believed,  transmitted  by  him  or  by  his  direc- 
tions to  him  at  that  time,  or  appropriated  to  his  use."  They 
also  handed  in  a  number  of  receipts,  by  which  it  appeared 
that  Emmet fs  proportion  of  the  rent  had  been  paid  by  ano- 
ther party,  and  not  by  E.  Power :  none  of  those  receipts, 
however,  bore  date  subsequent  to  the  year  1815. 


Argument.  Mr.  Warren^  Mr.  Richard  Moore,  Mr.  Collins^  and  Mr. 

Sadleir,  for  the  Plaintiffs. 

Mr.  Serjt.  Greene^  Mr.  James  Scott,  and  Mr.  Wall^  for 
the  Defendant  Grady. 

The  Attorney-General^  Mr.  T,  B.  C  Smith,  Mr.  Wm. 
Brooke  J  and  Mr.  Leahy  ^  for  the  Defendants,  the  trustees. 


It  was  argued  for  the  Plaintiffs,  that  the  Tenantry  Act 
was  a  penal  enactment,  that,  as  such,  it  should  be  construed 
strictly,  and  forfeitures,  sought  to  be  established  by  means  of 
it,  very  little  fovoured  in  this  Court.  That  the  Act  had  de- 
clared two  classes  of  cases  only  as  within  its  enactments ; 
first,  cases  of  fraud ;  and,  secondly,  cases  where  a  demand  had 
been  made,  and  there  was  a  refusal  or  neglect  to  pay  within 
a  reasonable  time.  That  the  Court,  in  considering  cases 
of  fraud,  should  bear  in  mind,  that  the  enactment  in  regard 
to  it  was  not  to  give  landlords  any  new  rights,  but  to  de- 
prive tenants  of  the  equity,  which  they  were  entitled  to  in 
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this  Court     That  as  to  the  second  class,  the  Court  should        1841. 


require  a  demand  of  a  distinct  and  positive  kind,  to  be  made       Butlxb 
before  it  would  deprive  the  parties  of  their  rights ,  anything   the  Eabl  of 
ambiguous,  anything  that  savoured  of  what  maybe  said  to  be    *'*^^^"°* 

less  than  requirement  to  pay  (although  it  need  not  be  mi-         

natory  in  its  terms),  would  not  do ;  that  when  the  demand 
was  not  of  a  peremptory,  but  doubtful  character,  mere  ne- 
glect to  renew,  even  for  some  time,  should  not  deprive  the 
tenant  of  his  right.  That  this  Court,  in  all  the  cases  which 
had  come  before  it  since  that  Act,  had  dealt  leniently  with 
the  tenant^  had,  in  accordance  with  its  well  established  prin- 
ciples, struggled  against  forfeiture,  John  v.  Armstrong{a). 
That  the  circumstances  here  were  peculiar  in  this ;  that 
some  of  the  lessees  were  altogether  unaffected  by  the  no- 
tice and  fraud  relied  on ;  that,  therefore,  the  Court  would 
(even  if  it  did  hold  that  notice  or  fraud  existed  in  the 
case),  have  to  decide,  whether  an  innocent  lessee  could  be 
prejudicially  affected  by  the  acts  of  his  co-lessee.  That  no 
fraud  was  attempted  to  be  imputed  to  any  of  the  lessees, 
saveCrracfy,  and  even  supposing  that  the  other  lessees  could 
be  affected  by  such,  there  did  not  exist  any  on  his  part  to 
disentitle  them  to  a  renewal.  That  Grady's  conduct  in 
1822  and  1824,  in  inquiring  the  names  of  the  cestui  que  vies 
(which  was  put  forward  as  fraudulent),  could  not  be  deemed 
so,  inasmuch  as  he  was  the  person  to  open  that  correspon- 
dence :  unless  he  had,  in  truth,  forgotten  the  lives,  why 
should  he  write  about  them  ?  the  transactions  themselves 
negatived  fraud.  That  as  to  fraud,  in  the  eye  of  this  Court, 
arising  out  of  a  neglect  to  pay,  after  a  knowledge  of  the 
fall  of  a  life  had  been  brought  home  to  the  tenant,  it  could 
not  be  countenanced  here,  for  the  letters  of  Lady  Da- 
rner's agent,  when  fairly  considered,  amounted  to  no  more 

(o)  Lloyd  &  G.  Ca.  temp.  Plunket,  392. 
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1841^        than  this,  "  I  do  not  want  you  to  pay  this  fine,  but  if  you 
BuTLEB       wish  to  pay,  there  is  so  much  due ;  but,  remember,  though 
TheEablof  I  do  not  require  each  of  you  to  pay  the  entire  rent,  yet  1 
^"toh.        shall  require  the  whole  fine  to  be  paid ;"  neglect  to  pay  after 
Argument.      ^^^  ^^  intimation  could  not  with  any  justice  be  construed 
into  a  firaud.  That  as  to  Grady's  conduct  in  the  suit  in  1832, 
as  that  suit  turned  out  to  be  defectively  constituted,  all 
the  lessees  not  being  before  the  Court,  it  would  be  ques- 
tionable, even  if  Qrctdy  had  lived,  whether  anything  like 
fraud  could  be  substantiated  as  against  him  for  not  having 
continued  it;  but  when  it  was  remembered,  that  he  died  soon 
after  some  of  the  answers  of  the  Defendants  had  come  in, 
anything  like  fraud  was  out  of  the  question,  for  it  clearly  was 
not  his  representative's  duty  to  revive  that  defective  suit. 
That  as  to  the  non-payment  of  rent,  it  was  well  established 
that,  after  arrears  had  been  'paid  (which  they  were  in  this 
case),  the  party  was  restored  to  all  his  original  rights  ;  he 
had  paid  a  penalty  in  the  shape  of  costs,  &c.,  for  that  mis- 
conduct, and  it  never  had  been  held  that  such  deprived  a 
party  of  his  right  to  a  renewal. 

That  even  were  the  Court  of  opinion  that  Qrady's  con- 
duct had  been  fraudulent  in  1822  and  1824,  and  in  the  non- 
payment of  rent,  still,  as  he  was  not  a  Co-Plaintiff,  the 
Plaintiffs  who  were  no  parties  to,  or  cognizant  of  it,  could 
not  be  affected  by  it.  That  at  law  it  was  settied  that  the  act 
of  a  joint-tenant  could  not  work  a  forfeiture  of  his  co-tenant's 
interest ;  Co.  Lit.{a\  Rud  v.  Tucker(b),  also  called  Tookefs 
ca8e{c\  Jenkins(d) ;  and  that  principle  had  been  followed 
in  this  Court,  in  cases  of  notice,  under  the  Tenantry  Act. 


(a)  186,  (a).  (c)  2  Rep.  61,  (b). 

(A)  Cro.  Eliz.  737,  803.  {d)  3  Cent.  105. 
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That  as  to  the  suit  in  1832,  in  the  first  place,  the  Emmettt        1641. 


■V- 


were  no  parties  to  it,  and  could  not,  as  to  their  interest,       Butleb 

mm 

be  in  the  least  affected  by  it ;  and  in  the  next  place,  the  the  Earl  of 
Powers  and  Butlers  who  were  made  parties,  were  Defen-    ®"^^*^'*^ 


TOW. 


dants,  who  had  no  power  to  continue  it,  and  there  was  not  a  Argument 
tittle  of  proof  to  show  that  they  ever  knew  of,  or  in  any 
manner  became  acquainted  with,  the  defence  set  up  by  the 
trustee,  Makony^  in  his  answer,  which  alone  could  have 
rendered  it  necessary  that  they  should  become  active  in 
asserting  their  rights.  That  the  only  remaining  questions 
were,  as  to  whether  such  a  notice,  as  was  required  by  the 
Act,  had  been  served  ?  and  if  so,  whether  all  the  lessees 
were  bound  by  service  on  some  ?  That  it  was  material,  on 
that  part  of  the  case,  to  ot>serve,  that  the  landlord  made  all 
the  parties  to  the  renewal  of  1794,  his  tenants,  and  there- 
by made  it  especially  his  duty  to  give  each  and  all  dis- 
tinct notices,  and  therefore  notice  served  upon  one,  with- 
out being  brought  home  to  the  others,  was  not  sufficient. 
Tluit  the  demand  required  by  the  Act  was  such  as  would 
distinctly  apprise  the  party  that  he  was  required  to  pay  the 
fines.  Lord  Plunket  says,  in  John  v.  Armstrong j  the  party 
applied  to  must  distinctly  understand  he  is  required  to 
pay ;  that  that  was  not  the  effect  of  the  correspondence 
in  this  case,  for  if  looked  at  as  a  whole,  and  the  return 
of  Power's  money  treated  as  notice  to  him,  there  was  no 
evidence  to  show  that  after  the  lodgment  of  that  money 
by  Power^  any  demand  was  made  upon  Grady ,  and  that 
clearly  would  be  necessary  to  perfect  the  demand  as  against 
those  parties.  That  even  if  the  Court  held  that  was  sufficient 
notice  to  Grady  and  Power ^  yet  there  was  none  proved  on 
he  other  tenants.  That  mere  suspicion,  however  vehement, 
iiat  they  had  notice,  would  not  do,  Lawless  v.  Groffan(a) : 

(a)  1  Drury  &  W.  53. 
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.    ^041.        in  Trench  v.  Burke{a)^  a  letter  sent  by  post,  unless  shown  to 


BuTLEB      haye  been  receiyed,  was  said  not  to  be  enough.   That  there 
The  Earl  of  was  no  eyidence,  indeed  it  was  almost  admitted  that  the 
TON.         EmmettSy  who  were  in  America,  neyer  had  notice.     But 
Argument.      ^^'^^9  it  was  Said,  Power  was  their  agent ;  he  was  not,  haw- 
eyer,  their  agent,  for  it  was  proyed  in  the  cause  that  BIr. 
Patten  was  the  agent,  and  eyen  if  he  was  not,  thouf  h  it 
is  admitted  Power  was  in  the  habit  of  paying  their  head- 
rent,  yet  there  were  a  number  of  receipts  proyed,  showing 
that  other  parties  also  paid  that  head-rent,  and,  that  the  rule 
of  the  Court,  as  to  the  distinctness  of  this  notice,  demanded 
somewhat  more  than  sendee  on  a  casual  agent.     That 
notice  on  one  co-lessee  is  not  sufficient,  was  laid  dowi 
by  Lord  Plunket  in  John  y.  ArmstrongiV)^  and  also  in 
Wallace  y.  Patten{c) ;  and  in  a  late  case  of  Smith  y.  Shan^' 
7ion(d)f  notice  on  the  assignee  of  an  insolyent  was  d3- 
clared  insufficient,  the  insolyent  himself  haying  a  possibiTty 
of  an  interest.  That  those  cases,  besides  showing  that  notice 
must  be  giyen  to  all,  establish  the  anxiety  of  this  Couit  to 
ayoid  working  a  forfeiture  under  the  Act.     That  eyea  in 
case  the  Court  was  of  opinion  that  the  effect  of  those  letters 
in  1822  and  1624  was  yisitable  on  the  others,  yet  the  de- 
mand thereby  made  was  not  such  as  to  affect  the  parties,  at 
that  distance  of  time,  with  what  the  Court  called  n^lect  to 
pay,  or  fraud.  That  the  letters  certainly  left  it  optional  with 
the  tenant ;  and  that  had  Grady  been  out  of  the  question, 
had  he  not  declined  to  pay  his  rent,  as  he  did  in  the  year 
1831,  no  forfeiture  eyer  would  haye  been  insisted  upon ; 
and  that  that,   which  was  not  considered  to  be  a  for- 
feiture when  transacted,  could  not,  at  the  will  of  the  land- 


(a)  Lyne  on  Leases,  183.  (c)  I  Ir.  Eq.  Rep.  3S8. 

(6)  Lloyd  &  G.  Ca.  temp.  Plunket,  405.  (d)  3  Ir.  Eq.  Rep.  452. 
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lord,  be  subsequently  used  as  such.     That  mere  laches  was     ^   ^^^     . 
not  su£Bcient  to  deprive  a  tenant  of  his  right ;  Lord  Palmers-      Bdtlbb 
tan  V.  The  Corporation  of  Dublin(a)y  O'Neil  v.  Jones{b)j  Thb£abi.op 

POBTABLING- 

Jackson  V.  Saunders{c)^  Lermon  v.  Napper{d)j  Lord  Mount-        toh. 
norris  v.  fVhite(e)j  Barrett  v.  Burke(f)y  Jessop  v.  King{g)y     Argument. 
Boyle  y.  LysaghtQi), 

For  the  Defendants,  it  was  urged  that  Grady  being 
made  a  Defendant  was  an  admission  of  his  fraud.    That 
the  proceedings  taken  by  Qrady  against  Lord  Dorchester^ 
his  co-lessees,  and  the  Lloyds^  in  connexion  with  the  re^ 
newal  of  1794,  the  &cts  of  its  memorial,  containing  the 
names  and  residences  of  the  cestui  que  vies^  and  the  an- 
nuity granted  in  1817,  and  its  memorial,  established  con- 
clusively that  Grady  was  well  aware  of  the  lives.     That 
even  did  not  these  &cts  exist,  the  Court  would  presume 
that  he  was  well  aware   of  them.  Harries  v.  Bryant{i) ; 
Jackson  v.  Saunders(j),    That  the  correspondence  between 
Grady  and  Cooper  was  marked  by  fraud  on  his  part.  That 
the  letters  which  subsequently  passed  between  Power  and 
Cooper  were  a  continuance  of  the  correspondence  between 
Grady  and  Cooper.  That  these  letters  formed  a  distinct  and 
clear  demand  within  the  Act,  and  were  quite  as  strong,  if 
not  stronger,  than  what  Sir  A.  Hart  said  was  sufficient  in 
Trench  v.  Burke(k).  That  Power  was  the  agent  to  pay  the 
head-rent  for  all  the  lessees,  save  Grady j  and  that  there- 
fore he  was  sufficiently  authorized  by  his  principals  to  re- 


(a)  Lyne  on  Leases,  App.  Izxiv.  (g)  2  Ball  &  B.  8. 

(5)  1  Ridg.  P.  C.  171.  W  1  Ridg.  P.  C.  384. 

(c)  1  Sch.  &  L.  443.  (0  4  Russ.  08. 

{d)  2  Sch.  &  L.  683.  if)  1  Sch.  &  L.  443. 

(e)  2  Dowy  459.  (A)  Lyne  on  Leases,  181. 

(/)5  Dow,  1. 
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Jg^t.  ceive  a  notice.  That  the  attempt  to  disprove  agency  failed ; 

BuTUB  for  first,  the  receipts  tendered  did  not  reach  beyond  the  year 

Tbb  Eabi.  or  ^  ®^»  ^  critical  point ;  and  Mr.  Patten  though  he  swore  he 

^y^    ^  was  agent,  never  said  one  woid  of  that,  which  was  the  impor- 


tant  fatct,  his  having  paid  the  head-rent.  That  in  1824, 
notwithstanding  the  absence  of  some  of  the  co-lessees,  a 
sufficient  demand  had  been  made,  and  more  than  a  reasonable 
time  having  elapsed,  the  parties  were  deprived  of  their  reme^ 
dies  here.  That  the  subsequent  conduct  of  Grady,  not  pay- 
ing his  rent  until  compelled  by  ejectment  proceedings^  his 
litigious  conduct  in  defending  that  ejectment,  and  defeating 
the  action  on  the  covenant  by  praying  oyer  of  the  deed,  his 
suit  commenced  but  never  proceeded  in  after  the  trustees* 
answer,  the  costs  of  which  his  landlord  had  to  pay ;  that  all 
these  would  in  themselves  have  been  sufficient  to  debar  him 
firom  any  right,  Shentan  v.  CorbaUy(ay  That  the  time 
which  had  elapsed  since  1832,  when  a  distinct  denial  of  his 
right  was  put  on  the  files  of  this  Court,  was  more  than  suffi- 
cient to  exclude  him  from  the  benefit  of  the  Act.  That  his 
co-lessees  had  by  their  proceedings  adopted  lus  acts  ;  their 
case  was  in  fiict  founded  on  them,  as  they  relied  on  the  ten- 
der by  Grady  ;  and  that  even  if  they  were  not  otherwise 
bound,  they  had  thus  become  bound  by  his  fraud.  That  the 
Powers  and  Buders  were  parties  to  the  suit  of  1832,  and  their 
laches  was  not  attempted  to  be  explained.  That  it  was  not 
true,  as  alleged  on  the  other  side,  that  the  misconduct  of 
one  joint-tenant  did  not  affect  his  co-tenant,  Croskwick's 
Ca8e{b\  Vin,  Abr,  Release  (£.  a).  That  the  case  of  Rud 
V.  Tucker(d)  did  not  bear  out  the  position  for  which  it  was 


(a)  1  Hog,  403,  426.  cate. 

(b)  Dyer,  «7,  (a.)  (note) ;  S.  C.        (c)  Cro.  Eliz.  737.  805. 
Cro.  Eliz.  163,  called  Gostwick's 
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cited ;  that  the  laches  of  the  tenant  for  life  was  &tal  to  the        1641. 


■V 


inheritance,  Fitzsimon  ¥•  Burton(a).   That  whenever  there       Butlxb 
was  mere  neglect  after  such  notice,  as  is  brought  home  to  theEabl  op 
the  parties  in  this  case,  which  was  quite  enough  to  have  put         ^^^^ 
them  on  their  gpiard,  the  benefit  of  the  Statute  was  gone,     AnwMtu. 
Jackson  V.  Saunders(b),  Magrath  v.  Muskerryic),  Keating 
V.  Sparraw(d) .  That  here  all  the  lives  had  fallen,  Fitzsimon  v. 
Burton  J  and  the  lease  had  a  special  covenant,  that  if  a  re- 
newal was  not  obtained  within  a  year,  the  landlord  might  re- 
enter ;  and  that  that  was  an  ingredient,  though  not  conclu- 
sive. That  in  John  y.Armstrongj  most  improper  conduct,  on 
the  part  of  the  landlord,  had  been  proved,  and  upon  that  the 
decree  was  grounded ;  the  observations  of  Lord  Plunket  as 
to  notice  were  extra-judicial.     In  Lawless  v.  Grogan  there 
was  a  condition  precedent,  and  the  suit  concerned  ecclesias- 
tical leases,  and  it  was  not  a  case  under  the  Tenantry  Act 
at  all.     That,  lastly,  there  was  a  clear  case  of  misjoinder ; 
for  though  it  was  stated  in  the  bill  that  Richard  Sadleir 
had  bought  in  trustfor  James  Sadleir^  no  evidence  what- 
ever was  given  of  that  fiu^t,  therefore  there  was  a  Co- Plain- 
tiff without  a  particle  of  interest  in  the  suit;  The  King  of 
Spain  V.  Machado{e^^  Bill  v.  Cureton{f\  Cowley  v.  Cow- 
ley{g).  In  Glyn  v.  Soares{h\  the  Master  of  the  Rolls  says, 
'*  if  a  person,  who  has  no  right  to  sue  by  himself,  and  who 
is  a  perfect  stranger  as  between  himself  and  the  Defendant, 
is  joined  with  those  who  have  a  right  to  sue ;  that  is  mat- 
ter of  objection  to  the  suit,  not  only  upon  plea  or  demurrer, 
as  the  matter  may  be  raised,  but  even  at  the  hearing  of  the 


(a)  Finlay  on  Renewals,  284,  311.  («)  4  Robs.  225. 

(i)  1  Sch.  &  L.  443.  (/)  2  Mylne  &  K.  503. 

(e)  I  Ridg.  P.  C.  469.  (g)  9  Sim.  299. 

(<0  1  BaU  &  B.  367.  (A)  2  Myke  &  K.  450,  470. 
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.    ^^^'    .    cause."     And  that  there  was  considerable  difficulty  in  the 
BuTLBB       pleading  consequent  upon  Grady  being  made  a  Defendant, 
Turn  Eau.  or    Goodwin  v.  Clewley{a)^  and  Chamley  v.  Dunsany{b). 

TOH. 

Argummii.  [The  LoRD  CHANCELLOR  Said,  he  thought  there  was  no 

ultimate  difficulty  in  the  pleading  in  this  case  as  to  the  last 
point,  for  the  counsel  for  Orady  admit  he  has  no  higher 
equity  than  the  Plaintiffs,  and  that  such  legal  evidence  as 
has  been  read  against  the  Plaintiffs  is  binding  upon  him. 
The  &ct  is,  any  relief,  which  could  be  awarded  to  the  De- 
fendant Grady ^  must  be  derived  through  the  Plaintiffs]. 

Mr.  CoUifiSj  in  reply. 

As  to  the  misjoinder,  the  argument  is,  that  our  proofe  do 
not  make  out  our  title ;  but  the  statement  in  the  bill  is 
quite  sufficient. 

[The  Lord  Chancellor. — Istop  you  on  this  part  of  the 
case,  because  I  do  not  intend  to  decide  the  point,  and  as  the 
case  stands,  there  is  nothing  in  the  objection.  I  should 
be  very  unwilling  indeed,  after  a  case  of  this  importance 
has  been  brought  to  a  hearing,  and  its  merits  discussed  at 
great  length,  to  turn  the  parties  round  on  a  point  of  plead- 
ing similar  to  that  now  raised.  Had  the  party  been  a  sole 
Plaintiff,  it  might  have  been  different.  The  cases  referred  to 
do  not  resemble  the  present ;  in  Cholmondeley  v.  Clinton{c\ 
the  interests  were  adverse,  and  being  so,  they  joined  as  Co- 
Pldntiffs  in  asserting  their  rights;  in  The  King  of  Spain  v. 
Machado,   the  Co-Plaintiff  was  an  agent,  and  the  case 

(a)  2  Beav.  30.  (c)  Turn.  &  R.  107 ;  4  Bligh. 

(6)  2  Sch.  &  L.  600,  710.  0.  S.  1. 
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TOH. 


Argument. 


a  clear  one  of  misjoinder.  Here  there  is  a  declaration  by  two    ,    ^^^'   . 
parties,  that  one  is  a  trustee  for  the  other ;  there  is  nothing      Butleb 
adverse ;  it  is  like  the  case  of  the  assignee  and  assignor  of  The  Eabl  of 

•  •    •     .  1      •        •     1  rr»i  •  PoBTABUHO- 

a  chose  m  action  joining  to  assert  their  nghts.  The  point 
of  pleading  itself,  however,  is  one  of  g^at  importance,  and 
did  it  arise  in  such  a  shape  as  would  call  for  a  decision,  I 
should  have  the  point  spoken  to  again.  The  authorities 
upon  it  are  very  numerous ;  some  deciding,  that  the  objec- 
tion must  be  taken  by  plea  or  demurrer,  and  others  holding 
that  it  may  be  raised  by  answer  and  relied  upon  at  the  hear- 
ing. I  cannot  say,  however,  that  they  are  altogether  consis- 
tent. Here  I  do  not  feel  called  upon  to  decide  the  question, 
and  as  I  do  not  intend  to  give  any  opinion  upon  it,  I  wish 
to  save  you  the  trouble  of  speaking  to  it] . 

As  to  the  clause  of  re-entry,  it  was  true  that  in  Brotoning 
v.  Beston(a)j  it  was  said  a  lease  commencing  by  livery  must 
be  determined  by  more  than  words,  not  so  in  mere  chattel 
interests,  but  subsequent  decisions  have  overruled  that  dis- 
tinction. Doe  V.  Bancks(b),  Rede  Y.Farr{c\  Doe  d.  Nash 
v.  Birch(d),  That  as  to  negative  covenants,  the  Court  re- 
lieved parties  as  if  they  did  not  exist.  The  earliest  case  is 
The  Earl  of  Ross  v.  Worsop(e)f  which  has  been  followed 
by  0*Netl  v.  Jones(f)j  Lord  Palmerston  v.  The  Corpo^ 
ration  of  Dublin(ff)f  and  Lord  Mountnorris  v.  White(h). 


Thb  Lord  Chancellor: — 


Nov,  5. 


This  case  has  been  most  elaborately  argued,  nothing     JndgvMnt, 
that  industry,  ingenuity,  or  talent  could  accomplish,  has 


(a)  Plowd.  131. 
{b)  4  Bam.  &  A.  401. 
(e)6  Maole&S.  121. 
(cO  1  Mees.  &  W.  402. 


ifi)  1  Bro.  P.  C.  281,  Toml.  ed. 
(/)  1  Ridg.  P.  C.  171. 
{g)  Lyne  on  Leases,  App.  Ixxiv. 
(A)  2  Dow,  459. 
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1841.        been  left  undone.     I  wish,  therefore,  that  the  case  should 
BuTLXB       Stand  for  judgment  until  this  day  week.     At  present,  how- 

V. 

Tbk  Eabl  or  ever,  I  think  it  right  to  state  the  general  impression  which 

POBTABLING*  .,      •  .      , 

preyails  in  my  mind. 


TON. 


^^  ^*'^^W|#  ^^W^p^^^  ^ 


This  case,  in  its  circumstances,  could  not  hare  occupied 
a  single  moment  were  it  not  for  the  Statute(a) ;  it  could 
not  be  argued,  that  under  such  circumstances  as  exist  in  this 
case,  the  Plaintiffs  would  have  been  entitled  to  a  renewal 
independently  of  that  Statute.  It  appears,  that  different 
opinions  have  been  expressed  in  this  country  and  in  the 
House  of  Lords,  in  regard  to  the  construction  of  that  Sta- 
tute ;  I  should  say,  at  the  present  moment,  that  I  am  not 
altogether  prepared  to  concur  with  either  of  the  opinions  so 
expressed.  I  do  not  think  it  just  or  rational  to  put  a  forced 
construction  on  the  Act  in  favour  of  the  landlord ;  or,  on 
the  other  hand,  to  strain  the  Statute  against  the  landlord 
in  favour  of  the  tenant ;  but,  looking  at  the  circumstances 
under  which  it  was  enacted,  I  am  to  give  it  a  fair  and  li- 
beral interpretation,  according  to  the  meaning  of  the  Legis- 
lature. I  have  no  disposition  to  rule  in  favour  of  the  land- 
lord against  the  tenant,  or  in  fiEtvour  of  the  tenant  against 
the  landlord,  but  I  will  look  at  the  words  of  the  Act  and  as- 
certain what  their  meaning  is,  as  applicable  to  each  parti- 
cular case. 

In  the  Act  itself  there  is  no  difficulty,  because  the  Legis- 
lature, feeling  it  impossible  to  make  the  nature  of  the  thing 
to  be  provided  against  the  subject  of  legislative  enactment, 
did  not  attempt  to  define  what  were  the  cases  of  mere  ne- 
glect, ag^ainst  which  a  Court  of  Equity  should  relieve,  but 

(a)  19  &  20  Geo.  III.  c.  30. 
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laid  down  a  general  rule,  leaving  the  ezporition  of  that        1841. 
rule  to  the  Court  in  each  particular  instance.     As  to  what      Butlsb 


«. 


would  be  mere  neglect,  as  contrasted  with  fraud,  I  should   the  Eabl  of 
here  observe  (in  consequence  of  what  has  been  said  by  one 


TOW. 


of  the  Plaintiflb*  counsel),  that  I  have  not  the  slightest  jJ^Z^f 
doubt,  but  that  the  fraud  mentioned  in  the  Statute  does  not 
mean,  simply,  that  moral  fi^ud,  which  taints,  but  fraud  in 
the  contemplation  of  a  Court  of  Equity,  or  of  the  Judge 
who  was  to  construe  that  Statute.  Equity,  says  the  Sta- 
tute, shall  give  equitable  relief  in  cases  of  mere  neglect 
(relief,  which,  but  for  the  Statute,  the  party  would  have  no 
right  to) ;  but  not  if  there  be  fraud,  evidently  meaning 
fraud  in  the  view  of  the*  Court  by  which  that  relief  is  to  be 
administered.  The  words  are,  <^  to  the  end  that  such  inte^ 
rests  may  not  be  defeated  by  a  mere  neglect,  where  no 
fraud  appears  to  have  been  intended,  upon  making  frdl  sa- 
tisfaction to  the  lessors,  or  those  deriving  under  them ; '  be 
it  declared,"  &c.,  and  then  the  second  section  of  the  Sta- 
tute goes  on  to  provide  what  the  landlord  is  to  do,  when  he 
shall  find  any  difficulty  in  discovering  the  tenant ;  no  ques- 
tion,  however,  here  arises  on  this  second  section ;  the  pre- 
sent turns  altogether  on  the  first  section. 

So  £bu*  as  I  understand  the  evidence  in  the  cause,  the 
rights  of  the  parties  stand  thus :  Mr.  Grady  was  possessed 
of  one  moiety,  and  Mr.  Power  was  entitled  to  a  certain  pro- 
portion of  the  other  moiety,  of  these  lands ;  and  it  is  as- 
serted that  he  was  the  agent  of,  and  represented,  the  other 
parties  interested  in  that  moiety.  There  is  no  doubt,  that 
Power  paid  that  moiety  of  the  rent  in  which  he,  together 
with  the  others,  was  interested ;  for  though  receipts  were 
put  in,  to  show  that  another  gentleman  had  made  pay- 
ments on  account  of  the  other  persons,  who  were  so  inte- 
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^^^'   ,    rested,  yet  they  stopped  short  at  the  very  time  they  would 

BuTLSB       have  been  most  required,  that  is,  in  1815.  It  appears,  the  first 

Tbx  Eabl  or   life  did  not  drop  until  1816,  from  which  period  Mr.  Power 

POBTARLIHC-  , 

Toir.  acted  as  the  agent  to  transact  the  busmess  of  the  renewal ; 
Jvdpment  ^  poiut  of  &ct,  he  assumcd  the  right  to  act  as  such,  and 
was  so  treated  by  the  landlord ;  and  having  as  agent  for 
and  acting  on  behalf  of  himself  and  the  other  persons,  who 
were  entitled  to  a  moiety  of  these  lands,  thus  endeavoured 
to  obtain  a  renewal,  the  question  is,  will  the  Court  now 
treat  Mr.  Power ^  as  in  bet  he  was  then  treated  by  all  par- 
ties. 

It  was  insisted  by  the  Plaintiffs'  counsel,  that  notice  to 
an  agent  was  not  a  sufiScient  notice  or  demand  within  the 
Statute ;  the  point  was,  however,  subsequently  withdrawn, 
and  very  properly.  The  landlord  may  act  by  an  agent ; 
the  tenant  may  do  so  likewise:  it  is  discretionary  with  a 
landlord  whether  he  will  have  an  agent  or  not.  But  if  he 
choose  to  appoint  an  agent,  and  obtain  the  benefit  of  his 
services,  he  must  also  take  the  consequences;  and  the 
same  rule  applies  to  a  tenant  acting  by  an  agent.  Suppose 
now  Mr.  Power  had  completed  the  renewal,  could  it  be  said 
that  this  was  not  a  proper  and  binding  renewal,  and  for  the 
benefit  of  the  principals  entitled  to  it  ?  And  it  seems  difficult, 
therefore  to  say,  that  the  notice  in  such  a  case  to  the  agent 
would  not  be  a  binding  and  sufficient  notice ;  but  besides 
this,  the  notice  and  demand  in  the  present  case  were  prior 
to  all  the  acts  which  have  been  put  forward  in  evidence ; 
and  the  acts  in  &ct  grow  out  of  the  notice.  It  therefore 
would  be  difficult  to  contend  that  the  acts  could  be  consi- 
dered as  binding,  and  the  notice  itself,  firom  which  they  all 
spring,  not  so.  I  am,  therefore,  clearly  of  opinion,  that  Mr. 
Power  was  an  agent  properly  constituted  by  his  co-tenants 
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1841. 


to  represent  them ;  that  he  acted  for  their  benefit,  and  that    , 

they  must  be  bound  by  his  acts ;  they  were  all  regular  and       Butleb 

Vm 

proper  acts,  and  such  as  the  most  prudent  and  cautious  '^^^  ^^^i.  or 

POBTABLING- 

agent  would  have  done.  Mr.  Power  moreover  filled  two  ton. 
characters :  in  addition  to  his  being  agent,  he  was  him-  judgment. 
self  the  proprietor  of  a  portion  of  the  moiety  of  these  lands. 
The  other  tenants,  therefore,  had  a  great  advantage,  inas- 
much as  Mr.  Power  could  not  do  anything  to  their  damage, 
which  would  not  injure  his  own  interests.  I  think  that  Mr. 
Power  was  an  agent  sufficiently  authorized  to  accept  a 
notice,  and  to  be  bound  by  one  under  the  Statute. 

The  question  then,  whether  the  case  is  within  the  Act 
in  an  abstract  point  of  view,  stands  thus : — The  original 
lease  was  for  three  lives  ;  the  first  life  dropped  in  1816, 
the  second  in  1831,  and  the  last  in  1840 ;  the  bill  was  not 
filed  until  after  the  dropping  of  the  last  life ;  very  quickly, 
it  is  said  by  the  Plaintifib  I  necessarily  so,  1  say,  for  as  the 
lease  had  expired,  the  tenants  must  otherwise  have  gone 
out  at  once.  However  a  long  time,  nearly  one-fourth  of  a 
century,  had  elapsed  from  the  period  when  the  first  life  had 
expired,  before  relief  was  actually  sought.  Now,  upon  the 
construction  of  the  Statute,  I  do  not  feel  much  difficulty ; 
I  should  not  be  at  liberty  to  refuse  relief  where  there  was 
mere  neglect,  provided  there  was  no  circumstance  of  fraud, 
unless  it  was  proved  that  a  demand  had  been  made  on  the 
tenant  by  the  landlord. 

The  present  case  turns  wholly  on  the  first  section :  no 
attempt  has  been  made  to  bring  the  case  within  the  second 
section.  The  first  section  empowers  Courts  of  Equity  to  give 
relief  in  cases  where  there  has  been  mere  neglect,  and  no  cir- 
cumstance of  fraud  is  proved  against  the  tenant ;  that  is  to 

VOL.  I,  E 
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^841.        say,  if  it  be  mere  neglect ;  but  then  comes  the  exception, 
BuTLEB       <«  onless  it  shall  be  proved  to  the  satisfaction  of  such  Coiuts, 


9. 


Th«  Earl  o»   that  the  landlords  or  lessors,  or  persons  entitled  to  receive 

such  fines,  had  demanded  such  fines  firom  such  tenants  or  their 


TOH. 


Julhniient.  Msigns,  and  that  the  same  had  been  refused  or  neglected  to 
be  paid,  within  a  reasonable  time  after  such  demand/'  So  that 
if  there  be  a  demand  and  refusal,  or  neglect  to  pay  within  a 
reasonable  time,  the  case  is  not  within  the  Act  at  all ;  and 
mere  neglect,  coupled  with  a  refusal  or  neglect  to  pay  the 
fines,  excludes  the  right  to  relief.  The  subject  here  may 
be  viewed  in  two  lights :  suppose  there  has  been  delay, 
although  no  strict  demand,  and  suppose  there  had  been 
more  than  the  mere  neglect,  which  the  Statute  was  intended 
to  relieve  against ;  does  that  delay,  in  the  first  instance, 
or  do  the  circumstances,  in  the  latter,  amount  to  what,  in  the 
contemplation  of  this  Court,  is  deemed  a  fraud  ? 

In  showing  the  circumstances  which  would  amount  to 
what  is  deemed  fraud,  I  apprehend  that  such  a  course  of 
dealing  may  take  place  between  a  landlord  and  his  tenant 
with  regard  to  the  question,  whether  or  not  there  has  been 
long  neglect  which  might  bring  the  case  (without  being  a 
case  of  actual  fraud)  within  the  first  part  of  the  exception. 
If  there  has  been  a  demand  and  a  neglect  to  comply  with  it 
in  a  reasonable  time,  there  is  no  ground  for  relief;  but  that 
there  may  be  also  such  a  course  of  dealing  as  would  amount 
to  a  fraud,  so  as  to  deprive  the  tenant  of  the  benefit  of  the 
Statute,  it  is  impossible  to  doubt.  Difiierent  opinions  have 
prevaQed  in  this  country,  and  in  the  House  of  Lords,  as  to 
the  true  construction  of  the  Act ;  there  has  been  in  this 
country  a  desire  to  extend  the  provisions  of  the  Statute  so 
as  to  establish  the  old  Equity  of  the  country,  and  bring 
within  it  almost  every  case.     While  there  has  been,  on  the 
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contrary,  in  the  House  of  Lords  a  desire  to  assimilate  the        1841. 
present  right  of  relief  in  Ireland  to  the  law  of  England,      Butlek 


V. 


although  a  different  course  of  practice  had  hitherto  existed  the  Eabl  or 
between  the  two  countries.     I  shall  endeavour,  in  coming  ^<»"*-"'«- 


TOir. 


to  a  conclusion,  in  the  present  case,  to  steer  clear  of  doing  j^^jl^t 
any  violence  to  the  Act  of  Parliament.  If  there  has  been 
mere  neglect,  I  should  afford  relief,  unless  a  case  of  fraud 
were  made  out ;  but  if  there  has  been  a  demand,  and  that 
followed  by  non-payment,  either  arising  from  an  absolute 
refusal,  or  from  mere  neglect  to  pay  after  a  reasonable  time, 
then  I  should  consider  the  tenant  within  the  exception,  and 
not  entitled  to  relief  in  this  Court. 

It  has  been  argued  on  the  one  hand,  that  this  is  a  penal 
Statute,  and  that  the  Court  ought  to  lean  against  a  forfei- 
ture ;  while  on  the  other  side  it  is  said,  that  it  is  a  remedial 
Act,  and  works  no  forfeiture.  I  think  that  the  Statute, 
instead  of  being  a  penal  one,  is,  on  the  contrary,  an  enabling 
Statute,  giving  reUef.  It  does  not  take  away  any  right,  any 
man  had  independently  of  it ;  for  there  is  no  doubt,  if  the 
enactment  had  not  passed,  that  not  only,  where  a  demand 
had  been  made  and  not  complied  with,  would  the  tenant 
have  been  deprived  of  relief,  but  in  cases  of  mere  neglect 
also.  The  law  of  England  was  and  is,  that  mere  neglect  is 
a  bar,  that  is,  the  neglect  agdnst  which  the  Statute  gives 
relief.  But  here  the  tenant  says,  the  Statute  has  extended 
his  right,  and  that  the  landlord  is  pressing  for  a  forfeiture ; 
no,  I  reply,  you  are  seeking  to  bring  yourself  within  the 
benefit  conferred  by  the  Statute,  you  have  lost  your  right 
by  your  own  laches,  you  are  deprived  of  it  according  to  the 
letter  of  your  lease ;  and,  therefore,  when  I  am  to  inquire 
whether  or  not  you  are  entitled  to  the  benefit  of  the  Sta- 
tute, I  must  look  to  the  conduct  of  the  parties ;  and  the 

i2 
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le  comes  to  a  question  of  foct,  do  the  (arcumstances 
le  me  to  say,  aye  or  do,  to  tliis  question  ?  have  you 
ght  yourself  within  the  terms  of  the  Act  ? 

ow  it  was  argued  for  some  time,  that  Mr.  Grady,  the 
:r  of  a  moiety  of  the  estate,  must  be  considered  as  in 
lute  ignorance  of  what  his  right  was  in  the  property.  I 
struck  with  the  argument  being  pushed  so  for ;  I  should 
ly  have  expected  that  it  could  hare  been  seriously 
need.  Mr.  Grady  derived  under  that  lease  a  r«y 
able  interest  in  the  estate ;  and  I  shall  always  hold  it 
1  irresistible  presumption,  until  dbprored,  that  a  man, 
takes  an  estate,  has  notice  of  what  his  title  is ;  it  is  not 

supposed  for  a  moment  that  he  can  be  ignorant  of  it: 
itate  does  not  drop  from  the  clouds.  Here  he  was  to 
•eat ;  he  knew  he  had  a  lease,  he  was  bound  to  see  under 
D  he  held  it;  and  nothing  would  be  more  dangerous, 
Are  opposed  to  the  principles  of  justice,  than  to  allow  a 

after  having  enjoyed  an  estate  for  twenty  years,  to 
round  and  say,  "  I  am  wholly  ignorant  of  my  rights, 
jf  the  terms  of  the  instrument  under  which  I  hold." 
lease  too  was  registered.  There  can  be  no  dispute  or 
t,  when  we  view  the  case,  that  be  had  notice  of  its  con- 
.  Mr.  Grady  was  a  solicitor  of  this  Court,  and  be 
I  not  be  ignorant  of  the  nature  of  the  instrument,  by 
li  his  property  was  acquired,  and  which  he  might  hare 
ted  at  any  time,  unless  he  knew  the  real  terms  under 
J  he  enjoyed  it.  In  1804,  he  had  been  involved  in  liti- 
n  about  this  very  property  ;  he  bad  in  that  year  filed 

in  the  Court  of  Chancery  agunst  the  co-lessees  for 
ibution  ;  and  it  is  impossible  to  say,  that  he  did  not 
know  fully  what  were  his  rights.  In  1813,  the  lease 
:  which  be  held  was  registered,  and  the   memorial 
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stated  the  lives,  and  described  the  residences  of  the  persons.    ^    ^^^' , 

At  a  later  period,  in  1817,  he  granted  an  annuity  out  of      Butleb 
this  property,  and  in  that  deed  there  is  a  recital  giving  the  thb  Eabl  op 
names  of  the  persons  for  whose  lives  the  property  was  held ;         ,^,^^ 
and  yet  I  am  asked  to  believe,  that  he  had  not  a  knowledge     jtiZnunt. 
which,  even  in  the  absence  of  these  or  similar  facts,  I  am 
bound  to  believe  that  he  had.     Even  if  this  knowledge  had 
not  been  so  satis&ctorily  established  as  it  has  been,  sitting 
here,  I  should  have  presumed  that  he  had  that  knowledge, 
and  bound  him  by  the  presumption. 

It  was  necessary  to  clear  the  way  by  referring  to  these 
acts  before  coming  to  the  correspondence  in  the  cause.  In 
referring  to  that  correspondence,  I  cannot  follow  Mr.  War- 
ren's argument,  who  ingeniously  enough  commenced  at 
the  later  period  of  its  history,  and  then  went  back  to  the 
earlier,  commencing  with  Power  and  ending  with  Grady, 
Now  I  shaU  begin  with  Grady  and  end  with  Power.  I  am 
clearly  of  opinion  that  this  correspondence  was  a  shift  by 
Grady  to  evade  payment  of  the  renewal  fines.  It  is  said, 
however,  that  he  commenced  the  correspondence,  and  why 
did  he  do  that  ?  There  is  some  weight  in  this  observation, 
but  I  do  not  think  that  it  is  unanswerable,  for  this  shift  was 
the  foundation  of  all  the  subsequent  correspondence,  out  of 
which  arises  the  question.  However,  the  question  is  not 
why  he  did  so,  but  what  is  the  effect  of  it  ?  Having  fixed 
Grady  with  knowledge  of  his  title,  it  appears  that  iri  1816 
the  first  life  dropped,  and  on  the  16th  of  September,  1822,  "* 

Grady  writes  to  Mr.  Cooper  a  letter.  Now  one  cannot 
help  being  struck  with  the  constant  desire,  which  Grady 
professed  to  pay  the  fine,  although  the  moment  for  pay- 
ment never  arrived.  It  is  impossible  to  doubt  that  his 
assumed  ignorance  was  a  shift  to  put  off  payment  of  the 
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After  a  considerable  interval  we  have  tlie  next  let- 
)  writes  to  Mr.  Cooper  to  give  him  an  account  of  the 
n  the  lease,  profesung  to  be  uninformed  on  the  subject, 
igh  the  several  lives  were  accurately  set  out  in  the 
rial  of  the  lease,  which  was  re^stered  in  1S13,  and  in 
ed  of  annuity,  which  he  had  himself  granted  in  1817  : 
!tter  also  contained  an  offer  to  pay  his  share  of  the 

It  is  very  difficult  not  to  feel  that  there  is  great  foun* 
L  for  the  argument,  that  this  was  a  mode  resorted  to  by 
y  to  evade  payment  of  the  fines  (he  being,  in  iasA, 
inted  with  bis  liability),  while  at  the  same  rime  be 
vonred  to  secure  the  benefit  of  a  renewal,  for  he  ac- 
'  nominates  the  life ;  he  does  not  offer  to  nominate 
fe  when  he  pays,  but  he  nominates  it  first.  I  think, 
'ore,  besought  to  gain  the  benefit  of  a  renewal  by  this 

offer  to  pay ;  an  offer  which  cannot  be  conudered 
■rise  than  as  a  shift  or  contrivance,  because  at  this  very 
tie  is  clearly  fixed  with  the  knowledge,  which  he  pro- 
1  to  be  ignorant  of,  and  to  be  anxious  to  obtain. 

len  comes  the  letter  bom  Mr.  Cooper  in  answer,  and 
he  important  letter  of  which  bo  much  has  been  said ; 
n  a  case  of  this  sort  the  Court  may  fitirly  be  called 

to  spell  out  the  meaning,  and  to  see  what  was  the 
"Standing  of  the  parties.  I  do  not  think  that  a  demand 
be  minatory  in  its  character.  It  need  not  be  such  a 
nd  as  an  attorney  would  draw  up.  It  is  not  necessary 
[1  the  tenant  what  the  consequences  are  (Mr.  Cooper 
'  it  was  not  necessary  to  do  so),  and  that  the  other 

look  to  the  consequences  himself.  In  a  case  be* 
Sit  Anthony  Hartidj,  the  expression  used  was,  "the 

(i)  TrtiKh  V.  BHTh:,  Lyne  on  Leases,  181. 
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three  lives  in  your  lease  are  dead,  you  are  the  best  judge        1841. 


'     V  ■  ■ 

how  you  are  to  act."     This  was  not  an  absolute  demand,       Butlkb 


p. 


and  yet  it  was  held  good,  and  it  is  admitted  that  the  ThbRauof 
demand  there  was  sufficient ;  but  still  the  question  there 


TOir. 


depended  upon  the  way  in  which  you  would  read  the  words,      MmZnt. 

for  it  might  have  been  argued  by  the  Defendant's  counsel, 

that  while  the  party  was  informed  of  the  death  of  the  life, 

the  agent  at  the  same  time  told  him  to  take  his  own  time, 

and  that  he  was  not  pressing  him  at  all  to  renew.     It  was, 

however,  admitted  at  the  bar,  that  the  demand  there  was  a 

perfectly  valid  demand  within  the  Statute,  and  that  words 

may  be  so  employed  as  to  convey  a  meaning,  which  the  bare 

words  themselves  would  not  convey.     Now  I  agree  with 

Mr.  Smithj  that  this  letter  has  that  peculiar  character. 

Mr.  Cooper  answers  the  inquiry  of  Mr.  Grady ^  and  tells 

him  the  life  had  dropped ;  the  matter  so  remains  for  a  time, 

and  nothing  more  is  done.     Grady ^  in  eighteen  months 

afitierwards,  writes,  that  he,  by  accident,  learned  from  his  son 

(I do  not  know  what  he  means,  by  accident),  that  a  letter  had 

been  sent  to  him  by  Cooper,  which  he  never  received,  and 

he  requires  to  know  those  particulars,  whichwere  contained 

in  Mr.  Cooper's  former  letter.  It  was  singular,  that  Grady, 

who  commenced  the  correspondence,  should  have  remained 

so  long  satisfied,  if  no  answer  had  been  returned  to  his 

communication ;  and  then  the  letter  goes  on  to  complain  of 

a  distress  made  for  head-rent,  and  the  injury  to  Grady, 

occasioned  by  the  way  in  which  the  distress  had  been  made 

on  the  part  of  Lady  Caroline  Damer.     This  letter,  it  is 

quite  evident,  nettled  Mr.  Cooper  ;  the  tone  of  his  answer 

to  it  shows  it. 

[The  Lord  Chancellor  here  read  Mr.  Cooper's  an- 
swer of  the  26th  of  April,  1824]. 
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^^^«    ,        He  then  goes  on  to  vindicate  himself  against  the  charge 
BuTLEB       respecting  the  distress,  as  being  without  foundation.     Ob- 
The  Eabx.  of  serve,  when  he  speaks  of  his  surprise,  he  gives  good  rea- 
TOM.         son  for  it :  you  never  said  anything  for  eighteen  months ; 
judgmei^t.      ^^  ^otA  "  Surprise"  gives  a  character  to  the  whole  let- 
ter ;  I  consider  this  letter  as  putting  the  parties  at  arms' 
length.  Mr.  Warren  opened  this  case,  as  if  the  letter  writ- 
ten by  Mr.   Cooper  stated,  that  whenever  Grady  would 
bring  the  fine,  he  would  be  ready  to  execute  the  renewal ; 
but  it  does  not  convey  that  meaning ;  neither  would  it  be 
consistent  with  the  character  of  Mr.  Cooper^  that  he  should 
have  written  such  a  letter,  as  it  is  contended  he  did  write  ; 
he  had  no  authority  to  write  such  a  letter.     Would  it  have 
been  proper  in  an  agent  dealing  for  his  principal,  to  write 
to  a  tenant  who  desired  to  know  what  fines  were  due,  to 
say  ^'  pay  when  you  like,  I  absolve  you  from  all  liability, 
come  when  you  will,  you  will  find  me  ready  to  receive  the 
money ;  no  advantage  will  be  taken  of  the  delay ;  you  may 
enjoy  the  estate  free  from  the  burthens  under  which   the 
property  was  acquired  in  1727 ;  as  agent,  I  release  you 
from  every  thing  onerous,  and  the  estate  from  the  cove- 
nant."   It  would  be  difficult  to  contend,  that  it  would  have 
been  within  the  duty  of  Cooper  to  write  such  a  letter;  had 
he  entered  into  this  arrangement  I  should  have  had  to  con- 
sider the  effect  of  it ;  but  I  do  not  consider  this  to  be  the 
fair  interpretation  of  the  words.  I  will  not  read  that,  whidi 
may  even  seem  ambiguous  and  admitting  of  two  construc- 
tions (unless  meant  to  mislead,  and  that  I  see  a  case  of 
fraud),  so  as  to  give  it  a  meaning  inconsistent  with  the  duty 
of  an  agent.     I  cannot  put  upon  an  agent's  letter  a  con- 
struction, which  would  show  he  had  violated  every  duty  re- 
quired of  him  by  his  principal.     The  meaning  of  the  letter 
plainly  is,  "  the  letter  was  sent  to  you,  and  I  am  surprised  to 
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hear  you  did  not  receive  it ;  you  never  repeated  the  inquiry,        1841. 
although  you  wanted  to  know  how  the  facts  were ;  now  I      Butler 
tell  you  the  life  is  dead ;  you  now  know  the  fact."     Now,  ,ths  Eahlof 
was  not  that  giving  him  a  sufficient  caution  ?     My  answer        ,on. 
tells  you  of  the  death  of  the  life,  I  do  not  believe  you  were     M^H^t. 
ignorant  of  it,  but  I  now  fix  you  with  knowledge  of  the 
fact.     Suppose  he  had  said,  "  you  are  now  aware  of  the 
fact,  and  now  act  as  you  may  be  advised,"   could  the 
matter  admit  of  doubt  ?     I  consider  the  letter  is  in  a  sense 
threatening,  and  saying,  ^*  you  know  the  life  is  dead  and  you 
cannot  any  longer  plead  ignorance."     Mr.  Cooper  ob- 
serves, that  he  will  take  the  fines  when  *^  legally  tendered," 
and  that  must  mean  something ;  he  did  not  intend  that  they 
should  be  paid  in  gold,  but  that  when  the  tenant  came 
within  the  limits  of  his  rights,  a  life  would  be  nominated 
and  accepted,  but  not  till  then.    By  any  other  construction 
of  the  letter,  there  would  be  an  absolute  release  of  the  te^ 
nant  from  all  liability  to  come  in  a  reasonable  time.  I  take 
it  there  is  no  doubt,  that  at  that  time  the  Plaintiffs'  rights 
were  in  full  vigour,  and  that  the  letter  would  have  precluded 
Lady  Caroline  Darner  from  refusing  to  grant  a  renewal ; 
indeed  I  should  have  held,  without  the  least  difficulty,  that 
if,  independently  of  the  letter,  the  time  had  been  closed 
from  the  death  of  the  life  in  1816,  the  letter  of  the  agent 
would  have  opened  it  for  the  benefit  of  all  the  parties. 

Now,  what  is  the  next  step  that  takes  place  after  the 
writing  of  the  letter  of  the  26th  of  April.  Mr.  Grady,  as 
usual,  having  rested  a  little  upon  his  oars,  writes  the  next 
letter,  which  is  a  very  important  one,  and  bears  date  the 
4th  of  October,  1824. 

[Here  the  Lord  Chancellor  read  the  letter  of  the  4th 
of  October,  1824.] 
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V,  I  hold  that  this  commnmcation  tbows  that  the 
8  concerned  were  aware  of  the  &ct,  that  tbia  letter 
ated  to  a  demand,      Grady  shows,  by  his  conduct, 
le  did  not  take  the  meaning  of  that  letter  to  be  such 
I  counsd  at  the  bar  now  contend  for,  viz.,  come  when 
'ill,  at  the  end  of  ten  yean,  twenty  years,  or  a  quar- 
'  a  century  (and  that  period  has  elapsed),  and  I  will 
Ay  to  accept  the  fines ;  and  although  he  purposely 
I  his  answer,  he  again  inquires  for  information.     He 
7ooper  to  tell  him  when  Richard  Lloyd  died,  pro- 
\  ignorance  of  the  life  in  the  lease,  although  LioycTt 
ption  and  residence  were  set  out  in  the  memoriiU  of 
ly  in  1813,  and  although  he  had  granted  an  annuity 
■d  on  the  property,  dependant  upon  the  life.     I  fix 
a  a  Judge  in  a  Court  of  Equity,  with  knowledge  of 
ict  which  he  denies.     I  consider,  therefore,  that  the 
was  another  shuffle  or  contrivance  to  put  off  the  evil 
payment,  while  he  still  sought  to  have  a  life  nomi- 
His  son's  life  was  mentioned  in  the  former  letter, 
K>  in  this  last  communication.    I  would  call  attention 
concluMon  of  his  letter ;  he  says,  let  me  know  what 
mis  and"  I  will  legally  tender  it."  He  states,  that  he 
VIr.  Power  claims  an  interest  (why  throw  any  doubt 
title?  but  with  that  we  hare  nothing  to  do),  and  he 
[r.  Cooper  to  apply  to  the  other  parties  for  th^  shares 
fines,  but  if  he  will  not,  he  offers  to  pay  the  whole, 
nake  that  offer  ?     Because  otherwise  he  would  have 
i  right  to  renew.  In  fact  the  agent's  letter  contained 
nptory  demand,  not  an  unavil  one ;  but  it  is  in  sub- 
a  threatening  letter,  and  so  it  was  understood ;  and 
utting  off  an  answer,  for  as  long  as  he  could,  Mr. 
professed  himself  ready  to  comply  with  the  agent's 
let  me  know  when  the  life  dropped,  and  give  me 
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full  particulars ;  I  was  not  in  earnest  before,  but  I  am  now,    ^    ^8^^*    ^ 
and  I  nominate  a  new  life,  and  am  ready  to  pay.     I  consi-      Butub 
der  this  letter  to  be  of  very  great  importance  as  showing  ths  Kabl  op 
the  intention  in   Grady^s  own  view  of  the  acts  of  Mr.         ,oii. 
Cooper,  ju'^Znt. 

What  was  the  next  step  ?  Grady  ^  finding  that  the  mo- 
ment had  arrived  when  it  became  necessary  to  pay,  with- 
draws firom  the  scene,  and  Power  succeeds.  The  view  I 
take  of  this  case  is  this :  Grady  acts  for  all  the  parties  up 
to  the  period  of  his  writing  this  last  latter,  and  if  he  had 
paid  the  whole  of  the  fines,  that  payment  would  have  ope- 
rated for  the  benefit  of  all  the  co-owners.  He  then  with- 
draws only  because  the  time  of  payment  had  arrived,  and 
then  Power  comes  forward.  Power  was  the  person  who 
represented  the  other  moiety,  and,  as  I  consider,  the  whole 
of  that  moiety.  His  letter  was  addressed  to  the  same  gen- 
tleman, Mr.  Cooper, 

[Here  the  Lord  Chancbllor  read  Mr.  Power's  letter 
of  the  5th  of  December,  1824.] 

Is  not  this  clear  evidence  that  he  was  conscious  of  a  de- 
mand, and  of  a  privity  existing  between  him  and  Grady  f 
It  is  plain  to  demonstration,  that  Grady  had  communi- 
cated  to  Power  that  a  demand  had  been  made,  and  request- 
ed him  to  proceed  with  the  negotiation  and  complete  it. 
Grady  writes  to  his  co-owner.  Power ,  that  Mr.  Cooper 
would  receive  the  entire  fine,  and  it  is  dear,  that  he  carried 
on  the  negotiation  to  a  certain  time,  and  then  gave  it  up  to 
his  co-owner.  Then  see  what  Power  proposes  to  do ;  the 
time  of  the  death  was  agreed  upon ;  *'  You  will  tell  me 
how  much  I  have  to  pay,  and  name  the  day  upon  which 
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will  be  ready  to  receive  it,  for  I  know  the  wbole  must 
aid."  Why,  the  party  knew  that  the  letter  of  Cooper 
anted  to  a  demand,  and  be  professed  a  readisess  to  com- 
witb  the  demand  contained  in  it ;  no  one  was  misled, 
us  see  what  is  the  agent's  demand. 

The  Lord  Chancellor  here  read  Mr.  Cooper's  letter 
le  5th  December,  1824.] 

he  answer  appoints  a  specific  day ;  it  does  not  say, 
ke  your  own  time,  if  you  are  coming  this  way  in  the 
se  of  next  week  call  in ;"  but  he  tella  him  to  write  to 

Grady  for  his  proportion,  as  the  whole  must  be  paid; 
Lssumes   that   Mr.  Grady,  who  professed  his  readi- 

to  pay  the  whole  of  the  fine,  would  be  ready  te  pay 
of  it.  I  think  it  is  shown  very  clewly,  that  there  was 
nand  made  on  the  tenants  by  the  agent,  although  not 
ipress  terms,  and  that  this  was  a  case,  in  which  no  one 
1  have  been  misled.  If  there  was  any  ambiguity  calcu- 
:  to  mislead,  the  Court  would  be  anxious  to  relieve  fram 
Sects  and  to  give  redress,  but  the  point  here  admits  of 
oubt.  If  the  parties  perfectly  understood  the  terms 
h  were  agreed  upon  at  the  time — if  it  is  proved  they 
«8ed  to  act  upon  them — if  no  other  difficulty  exlstett, 
pt  not  being  ready  with  the  money,  how  can  I,  after  so 
^  years,  however  anxious  I  may  be  to  guard  the  rights 
tenant,  where  be  has  acted  fairly,  and  been  guilty  of 
ing  more  than  mere  neglect — how  can  I  grant  any  re- 
I  think  I  am  concluded  from  granting  relief,  parti- 
rly  after  such  a  lapse  of  time ;  but  I  have  felt  it  due  to 
ability  with  which  this  case  has  been  argued,  and  to 
mportancc,  to  suggest  what  is  at  present  occurring 
ly  mind  with  regard  to  the  facts  in  this  cause.     It  is 
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impossible  for  me  to  doubt  what  is  the  result  of  the  whole        i^i- 
correspondence,  and  this  case,  in  my  opinion,  depends  upon       Butleb 
the  correspondence.  The  Eabi.  of 

POBTABLINO- 
TON. 

The  matter,  however,  does  not  rest  there  :  the  money  is  judgment, 
paid  by  Power  and  a  receipt  given  ;  a  receipt  is  produced 
with  the  name  torn  off,  and  evidence  given,  that  it  was 
signed  by  Cooper^  and  that  the  name  was  subsequently  torn 
off,  in  consequence  of  the  other  half  of  the  fine  not  being 
paid  by  Grady ^  and  the  receipt  is  found  cancelled  in  the 
possession  of  Cooper.  Power  paid  his  half;  the  receipt  was 
ready  as  now  exhibited,  except  that  the  name  was  not  then 
torn  off,  and  it  had  been  prepared  for  the  whole  of  the  fine, 
which  the  tenants  were  bound  to  pay.  Power  pays  his  half 
of  the  fine,  but  Grady  was  not  ready  with  his,  and  Mr. 
Cooper^  in  pursuance  of  his  letter  of  April,  1824,  says, 
you  must  give  me  back  the  receipt,  as  I  told  you  I  would 
not  receive  less  than  the  whole  fine.  No  one  can  argue, 
that  because  the  interest  had  been  subdivided,  the  landlord 
was  bound  to  receive  proportionate  parts  of  the  fine ;  the 
tenant  Power  was  bound  to  pay  the  whole  amount,  and  he 
could  have  afterwards  obtained  contribution  from  the  other 
parties  interested  in  the  estate.  The  money  is  repaid  and 
the  receipt  taken  back,  and  there  could  not  have  been  a 
more  complete  renunciation  of  the  right  of  renewal ;  the 
money  is  formally  returned,  .because  only  half  of  the  fine 
was  offered  to  be  paid. 

What  was  the  situation  of  the  parties  then  P  One  of  more 
than  mere  neglect ;  of  neglect  after  a  demand.  There  was  a 
total  abandonment  of  the  right ;  from  that  time  no  other 
step  was  taken  until  another  life  dropped  in  1831,  and 
then  Mr.  Grady  filed  his  bill ;  he  did  not  make  the  other 
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aets  Piabtifi  to  the  Ml.  Why  ireie  not  def  nude 
laintiA  in  that  suit  ?  Why  did  they  not  file  a  luU 
«lres  ?  There  was  nothing  then  to  preyent  (Lai 
ng.  The  representatives  of  the  lessor  answered  Mr. 
yt  bill,  and  in  their  answer  insisted  upon  all  the 
ces  now  set  up.  Is  not  the  putting  npon  the  le- 
of  this  Court  an  absolute  denial  of  the  tenant's  right 
enewal  suffiaent  notice  of  the  lessor's  intention  ?  I* 
^  in  pcnnt  of  &ct,  aclum  of  right  to  this  property, 
uged  from  all  obligation  to  renew  ?  The  Plaintid) 
then  put  at  arms'  length,  and  it  is  impossible  that  il 
ime  the  tenants  should  not  have  known,  that  theri^E 
claimed  in  the  person  of  Grady  was  utterly  denied 
bill  was  not  proceeded  with,  because  it  is  said  Gradi/ 

but  why  was  not  that  cause  revived  ?  The  bill  v» 
isertion  of  a  right,  and  that  right  was  denied  in  the 
formal  manner.  Things  renuuned  in  this  state  until 
ist  life  dropped  in  1840,  and  a  fiew  days  after,  the  pre- 
oU  was  filed.  The  Plaintifis  filed  their  bill  because  they 

not  help  it ;  they  must  have  gone  out  of  possesuon  if 
had  not  taken  this  step.  While  any  part  of  the  original 
!  remained,  the  landlord  was  not  called  iqwn  to  move, 
last  life  did  not  drop  until  1840,  but  the  renewal  isnov 
led  for  a  life  which  dropped  in  1816,  as  well  as  lot 
I  which  dropped  in  1831  and  1840.  My  present  ini' 
ion  is  decidedly  agunst  the  Plunti%.  1  will,  however, 
the  case  my  most  anxious  attention,  and  express  of 
Ofdnion  on  it  on  this  day  week. 
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The  Lobd  Chancellor  : —  1841. 


Wmmmm^^^^ 


9. 

Tbe  Eabl  of 


Since  this  case  was  last  before  me,  I  hare  very  dili-      bittler 
gently  examined  into  all  the  circumstances  relating  to  iik, 
and  considered  them  with  the  most  anxious  attention;  1  Pobtabmwc- 

TOH. 

hare  also  looked  through  all  the  authorities  applying  to  the        

Judgment, 

subject,  and  I  see  no  reason  to  alter  the  opinion  then  thrown  Nov,  it. 
out  by  me.  The  authorities  more  than  bear  me  out  in  the 
decree  which  I  am  about  to  pronounce.  It  seems  to  me,  that 
the  parties  had  full  knowledge  of  their  rights,  and  that  they 
must  be  held  bound  by  the  acts  of  the  agent ;  and  that  Mr. 
Power  was  an  agent  is  clearly  proved  by  tbe  evidence,  and 
the  parties  themselves  considered  him  as  such,  for  when  he 
died,  and  not  until  then,  they  appointed  a  new  agent.  Grady 
himself,  also,  in  1832,  assumed  to  act  for  all  the  parties,  and 
it  is  quite  evident  they  were  all  represented.  The  acts  of 
the  agent  of  a  landlord  are  binding  upon  him,  and  on  the 
same  principle  the  acts  of  the  agent  of  the  lessees  must  be 
binding  on  them. 

llie  letters  I  have  read  over  and  over  again,  and  it  is 
impossible  to  deny  that  these  letters  were  a  sufficient  de- 
mand. A  formal  demand  is  not  necessary ;  but  I  fiilly  agree 
in  the  principle,  that  if  anything  in  the  shape  of  a  demand 
were  made,  calculated  to  mislead,  the  Court  would  hold  the 
tenant  entitled  to  the  benefit  of  the  Statute ;  a  demand  was, 
however,  made  here,  and  a  readiness  to  pay  expressed,  and 
the  parties  wanted  to  renew  when  the  life  dropped ;  and 
all  the  circumstances  show,  that  the  parties  were  aware  the 
landlord  intended  to  insist  on  his  rights.  The  tenants  were 
not  misled  as  to  the  notice,  and  all  they  required  was  to 
know  the  sum,  which  the  landlord  asked  for  in  the  shape  of 
fine.  The  amount  was  furnished,  a  partial  payment  was 
made,  which  was  relied  on  by  Mr.  Grady  in  his  bill  of 
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1832,  OS  a  binding  payment ;  but  it  was  not  a  binding  pay- 
ment, because  the  agent  of  the  landlord  had  already  stated 
that  he  would  not  receive  any  proportion  of  the  fine,  but 
'  only  the  entire.  The  half  was  paid,  but  because  Gradif 
did  not  pay  his  moiety,  the  other  moiety  was  returned  and 
accepted.  I  am  clearly  of  opinion,  that  there  was  a  suffi- 
cient demand  in  point  of  law  by  the  letter  of  Mr.  Cooper, 
and  the  conduct  of  the  parties  themselTes  shows  that  they 
thought  so  at  the  time.  The  present  case  is  not  within  the 
provisions  of  the  Act.  The  Plaintifis  are  not  assisted  by  the 
Act,  and  I  should  consider  that  there  had  been  wilful  ne- 
glect, even  if  there  had  been  no  demand ;  and  in  such  a  case 
there  can  be  no  relief.  A  demand,  followed  by  n^lect 
or  a  refusal,  closes  the  door  against  the  application  of  the 
remedy,  and  the  course  of  dealing  was  such  as  to  show,  that 
if  there  was  not  an  absolute  demand  on  the  part  of  the  land- 
lord, still  there  was  what  amounted  to  a  demand. 

After  the  bill  filed  in  1832,  the  tenants  slept  on  their 
rights,  and  it  was  not  until  the  last  life  dropped,  that  the 
present  bill  was  filed.  Now,  I  do  not  mean  to  concur  in 
the  view,  that  a  tenant  may  not  come  in  although  the  last 
life  has  dropped,  which  Lord  Eldon  seemed  to  throw  out  in 
Fitzsimon  v.  Burton{a)  ;  but  it  is  impossible  to  say,  it  is  not 
an  ingredient  to  be  taken  into  condderation  in  such  a  case 
as  the  present.  Not  following  up  the  bill  in  1832  seema  a 
most  important  circumstance,  as  it  was  impossible  not  then 
to  know  that  the  lessor  was  acting  adversely ;  but  the  par- 
ties chose  to  sleep  on  their  rights,  and  only  awakened  when 
the  last  life  dropped.  The  Plaintiffs  do  not  ask  here  to 
renew  only  the  last  life,  but  they  ask  for  s  renewal  of  the 
three  lives,  one  of  which  dropped  in  1816. 

(fl)  Finla;  on  Benewab,  284,  317> 
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After  a  most  attentive  consideration  of  the  facts,  I  must        1841. 


■V 


say  there  never  was  in  my  mind  a  clearer  case,  and  I  shall  Butler 

therefore  dismiss  the  bill,  and  with  costs,  against  all  the  par-  tbe  Earl  op 

ties,  except  Mr.  Grady ^  who  stands,  in  feet,  in  the  posi-  ^to""*^* 

tion  of  a  Co-Plaintiff.  .  Z      - 


Mr.  Smith  then  applied,  that  the  Defendants  might  be 
at  liberty  to  put  in  suit  the  recognizance  which  had  been 
entered  into  by  the  Plaintiffs  and  Grady ^  as  a  security  for 
mesne  rates,  notwithstanding  the  dismissal  of  the  bill. 

The  Lord  Chancellor  acceded  to  the  application,  say- 
ing, it  was  analogous  to  the  case  of  a  vendor  filing  a  bill  for 
specific  performance,  in  which  case,  though  the  bill  is  dis- 
missed, yet  the  Court  will  compel  the  Plaintiff  to  repay  the 
deposit(a). 


Let  the  Plaintiff's  bill  in  this  cause,  and  all  and  every 
the  matters  therein  contained,  be  and  same  is  hereby  dis- 
missed with  costs,  as  against  all  said  Defendants  thereto, 
except  Defendant  Thomas  Grove  Grady;  and  as  to  said 
Defendant,  Thomas  Grove  Grady ^  let  him  abide  his  own 
costs  in  this  cause.  Let  an  injunction,  which  issued  in  this 
cause,  by  order  bearing  date  the  1st  of  June,  1840,  and  con- 
tinued by  order,  bearing  date  the  2nd  of  February,  1841,* 
be  dissolved ;  and  let  the  Defendant,  the  Earl  of  Portar- 
lingtoiiy  and  Defendants,  Pierce  Mahony^  WiUiam  Blount^ 
and  John  Wright ^  be  at  liberty  to  issue  execution  upon  the 

(a)  Bryant  ▼.  Bushy  4  Robs.  5;  Treatise  on  Vend.  &  Pur.  vol.  i. 
p.  80,  Ed.  lOth. 

VOL.  I.  F 
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ment  in  ejectment  in  the  Court  of  Queen's  Braich, 
lioned  and  referred  to  in  the  said  order  of  the  2nd  of  Fe- 
iry,  1841 ;  and  let  the  Defendants,  Pierce  MaiuMf, 
Mam  Blount  and  John  Wright,  be  at  liberty  to  put  in 

the  recognizance  entered  into  in  this  cause  as  a  seen- 
for  mesne  rates  by  Pluntiffs,  and  by  Defendant,  Tho- 

Grove  Grady,  in  pursuance  of  sud  last  mentioned  order 
le  2nd  of  February,  1841 ;  and  let  said  Defendants,  tlie 
L  oi  Portarlington,  Pierce  Mahony,  William  Blovnt,aiA 
n  Wright,  be  aC  liberty  to  make  up  and  enrol  a  decree, 
I  costs  as  aforesaid,  as  against  the  Plaintiffs,  for  perfor- 
ice  whereof  the  process  of  this  Court  is,  from  time  lo 
!,  to  issue  as  in  such  cases  usual. 

Bey.  Z,rt.  1841,  fol.  172. 


DARLEY  V.  NICHOLSON. 

IE  Sidicitor-General  moyeAoa  behalf  ofthe  Defendant 
hert  NichoUon,  that  the  writ  of  nt  exeat  regno,  which 
issued  in  this  cause,  might  be  set  aside  for  irregularity, 
the  Defendant  discharged  from  custody  under  the  said 
t,  and  all  subsequent  detfuners. 

t  appeared  from  the  affidavit  of  the  Phuntiff />ar/«y,  thai 
)nd  the  Defendants,  Robert  Nicholson  andone  B.  M'Cvl- 
i,  were  paitners  in  trade,  Laving  an  extensive  brewery  al 
Uorgan  in  the  county  of  Dublin;  that  it  was  provided  by 
deed  of  partnership,  that  Nicholson  should  be  the  casbia 
:he  said  firm,  and  have  the  custody  of  the  cash  and  other 
unties  belonging  to  the  said  joint  trade,  and  pay  all  tb* 
trges  and  expenses  and  keep  the  accounts.  It  ^q>eare<l 
ther,  that  Nicholson  took  up  money  upon  the  credit  oi 
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the  firm,  and  applied  the  same  to  his  own  private  purposes, 
and  suppressed  receipts,  and  in  other  respects  violated  the 
stipulations  of  the  partnership  deed. 

On  the  24th  of  March,  1841,  Nicholson  addressed  a  letter 
to  M^Culloch  in  the  following  words: 

**  Wednesday^  2Ath  March, 
**  I  can  scarcely  write  to  tell  you  what  I  have  done,  and 
how  I  have  used  you  for  my  own  purposes.  I  have  used 
the  monies  of  the  firm ;  there  were  many  liabilities  long 
hanging  over  me,  and  I  have  taken,  for  some  months,  all 
the  money  that  was  available.  Since  I  have  done  this,  I 
have  met  you  with  an  aching  heart,  though  I  endeavoured 
to  disguise  my  fiice.  Had  I  not  been  prevented  by  Mrs.  N. 
I  would  have  gone  away  last  night  before  you  left,  sunk 
in  my  own  opinion  and  ashamed  to  meet  you.  1  know 
not  what  to  do,  and  all  that  I  can  do  is  anything  that  you 
require,  that  my  connexion  with  the  brewery  ends  should 
matters  be  so  wished.  I  have  not,  of  course,  said  anything 
to  Mr.  «7.  Z>.  [meaning  thereby  John  Darley^  the  Plain- 
tiff], or  to  any  other  person  but  my  wife.    I  can  now  only 

do  what  you  may  require. 

"  R.  Nicholson." 

The  bill  was,  thereupon,  filed  by  the  Plaintiff  Darley 
against  NichoUon  and  M^CuUochy  seeking  a  dissolution  of 
the  partnership ;  and  a  motion  was  made  at  the  Rolls  for 
a  writ  of  ii«  exeat  against  the  Defendant  Nicholson, 
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1841. 


Dabley 

V. 

Nicholson. 


Statement. 


The  motion  was  grounded  on  an  affidavit  of  the  20th  of 
April,  stating  the  fisicts  already  set  forth;  that  the  said  Ro- 
bert Nicholson  was  indebted  to  the  firm  in  the  sum  of  3500/. 

sterling;  that  Nicholson  was  insolvent,  and  that  his  private 

f2 
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iparate  estate  were  under  seizure  by  Arat  oiji.fa.  at 
lit  of  one  Alexander  Parker,  and  that  same  was  ad- 
ed  to  be  sold  by  auction  ;  that  from  the  clrcum> 
}8  of  the  said  Nicholson,  from  the  expressions  in  his 
etterof  the  24th  of  March,  1841,  and  from  otherex- 
ona  since  then  used  by  the  said  NickoUon,  deponent 
D  doubt,  and  distinctly  sud,  be  verily  believed  the  fact 
,  that  it  was  the  intention  of  Nicholton  to  abscond  and 
this  country, 

second  affidavit  was  made  on  the  21st  of  April,  stat- 
hat  at  a  meeting  of  the  three  partners,  Darley,  M'CuI- 
and  Nicholson,  on  the  8th  of  April,  Nicholson  had  said, 
!  course  of  conversation,  "  that  he  was  now  a  desperate 
and  could  not  stay  In  this  country."  This  affidavit 
er  stated,  that  all  bis  furniture  in  his  dwelling-house  at 
irgan  bad  been  sold,  under  the  writ  before  mentioned, 
hat  nothing  then  remaned  therein. 

1  order  was  accordingly  made  by  his  Honor,  the  Mas- 
r  the  Rolls,  that  a  writ  of  ne  exeat  regno  should  issue, 
ted  to  the  Defendant,  Robert  Nicholson,  marked  for 
um  of  3143/.,  and  on  the  order,  it  was  stated  to  have 

made  *' upon  the  affidavits  oi  John  Darley,  filed  the 

and  21st  of  April,  I84I." 

n  the  19th  of  August,  the  Defendant  was  arrested  un- 
hw  writ,  and  not  being  able  to  procure  bail,  he  applied 
le  month  of  September  to  the  Lord  Chief  Baron,  at 
time  one  of  the  Lords  Commissioners,  to  be  discharg* 
om  custody,  upon  the  grounds,  that  the  said  writ  had 
d  improvidenlly  and  irregularly,  and  contrary  to  the 
I  of  this  Court,  and  without  sufficient  affidavit  or  aS' 
ts  to  warrant  the  issuing  the  same. 
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The  motion  before  the  Lord  Chief  Baran  was  debated  on 
the  31st  of  August,  the  4th  of  September,  and  the  6th, 
on  which  last  day,  his  Lordship  made  an  order  that  NichoU 
son  should  be  discharged  from  custody  under  said  writ, 
upon  entering  into  security  in  a  sum  of  500/.^  conditioned, 
to  abide  any  decree  or  order  to  be  made  in  the  cause,  and 
without  prejudice  to  the  Plaintiff  making  such  application 
as  he  might  be  advised,  on  the  filing  of  the  Defendant's 
answer,  for  payment  of  any  monies  into  Court  by  the  said 
Defendant,  Robert  Nicholson. 
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1841. 

c ^ ; 

Dablet 

V. 

Nicholson. 


Statement. 


The  Solicitor^  General^  and  Mr. -B.  Thompson,  for  Ni"     Argument, 
cholson. 

Mr.  Brewster^  and  Mr.  H.  G.  Hughes,  for  Darley, 

The  case  was  opened  upon  two  points ;  first,  as  to  the 
existence  of  any  debt  to  support  the  writ ;  and  secondly, 
as  to  the  sufficiency  of  the  affidavits.  During  the  course  of 
the  argument  it  was  discovered,  that  the  affidavit  of  the 
2l8t  of  April,  1841,  was  not  filed  until  the  day  after  the 
making  of  the  order  for  the  issuing  of  the  writ,  and  the  Plain- 
tiff's counsel  were,  therefore,  driven  to  support  the  order 
on  the  affidavit  of  the  20th  of  April.  The  only  authorities 
cited  were  Jackson  v.  Petrie{a)y  Hannay  v.  M*Enttre(b)y 
Dick  V.  Swinton{c), 


Tub  Lord  Chancellor  : — 

I  am  clearly  of  opinion  that  this  order  cannot  stand.  The      Judgment. 
propriety  of  it  rests  altogether  on  the  first  affidavit.     The 


(a)  10  Ves.  164. 
(h)  1 1  Ves.  54. 


(r)  1  Ves.  &  B.  371 
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nd  affidavit  appears  on  the  face  of  the  order  to  have 
:  filed  on  the  Stat  of  April,  whereas  it  now  tarns  out 
it  was  not  filed  until  the  32nd.  It  cannot,  therefore, 
I  part  of  the  evidence  in  this  case. 

he  question  then  is,  whether  the  fint  affidavit  is  such 
lold  justify  the  issuing  of  the  writ  ?,  Upon  that  afflda- 
[  do  not  think  the  order  of  His  Honor  can  be  sustained, 
affidavit  is  very  meagre.  The  only  part  of  it,  upon 
;b  it  is  contended  that  the  motion  can  be  supported,  is, 

which  sets  forth  the  letter  of  the  24th  of  March,  1841. 

argued,  that  this  letter  indicates  an  intention  to  leave 
country.  I  think  it  amounts  but  to  this  and  nothing 
* — "  I  have  acted  in  a  most  unjustifiable  and  improper 
oer.  1  have  misapplied  the  partnership  assets ;  but  I 
proceed  no  further  in  such  a  course."     [His  Lordship 

read  the  letter.]  He  says  he  is  persuaded  by  his  wife 
to  go  away ;  he  gives  up  any  intention  he  might  have 
of  leaving  the  country,  and  instead  of  doing  so,  deter- 
!S  to  remain,  and  submit  himself  to  his  partners,  and 

such  infiirmation  and  make  such  arrangements  as  might 
lost  conducive  to  the  interest  of  the  firm.  There  is  a 
net  abandonment  of  any  intention  on  his  part  of  goii^ 
of  the  country,  even  if  it  could' be  held  that  he  ever 
rtEuned  any  such  intenUon;  an  acknowledgment  not 
'  in  expression,  but  by  his  acts.  The  Court,  when 
»1  upon  to  exercise  a  jurisdiction  which  so  seriously 
:ts  the  liberty  of  the  subject — to  issue  this  high  preroga- 

writ,  ought  to  require  something  very  explicit  upon 
ch  to  act,  and  certainly  should  not  be  induced  to  do 
upon  a  state  of  focts,  which  would  require  it  to  disre- 
1  that,  which  the  party  says  is  his  present  intention,  and 

upon  an  intention,  which,  though  he  might  have  en- 
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tertained  it,  he  distinctly  declares  he  had  abandoned.     I    .    ^^^'    , 

must  consider  this  letter  as  a  clear  submission  on  the  part  of      Dableit 

r. 
Nicholson  to  his  partners,  before  the  writ  was  applied  for.    Nicholson. 

But  even  had  not  that  submission  been  eontmned  in  the  let-  judgment. 
ter,  I  should  have  felt  great  difficulty  in  holding  that'  the 
expression,  *<  I  would  have  gone  away  last  night,"  indi- 
cated an  intention  to  leave  the  country.  There  is  a  great 
difference  between  going  away  and  leaving  the  country, 
and  there  is  no  authority  to  support  such  a  view  as  would 
justify  the  Court  in  acting  upon  an  expression  of  that  kind. 
A  man,  in  a  case  like  this,  has  a  legal  right  to  choose  where 
he  will  go  within  the  country,  without  endangering  his  li- 
berty ;  and  it  would  be  a  hard  measure  to  arrest  and  put 
him  in  prison  upon  a  presumed  intention  of  his  leaving  the 
country  collected  from  ambiguous  expressions,  which  may 
only  mean,  that  he  intends  to  quit  his  residence  for  another 
within  the  country. 

It  has  been  said,  that  the  subsequent  conduct  of  Nichol- 
son explains  the  expressions  in  that  letter,  and  proves  what 
his  intentions  were,  at  the  time  he  wrote  it.  But,  in  my 
opinion,  the  subsequent  acts  of  Nicholson  do  not  bear  the 
character  attributed  to  them.  They  show  a  wish  on  his 
part  to  realize  and  make  available  the  remains  of  his  pro- 
perty ;  he  was  a  ruined  man,  not  able  to  keep  up  his 
former  establishment,  and  it  was  right  that  he  should  retire 
and  live  on  a  more  moderate  scale.  As  therefore  on  the  first 
affidavit  there  is  no  foundation  for  the  writ,  I  am  of  opinion 
that  it  was  not  properly  issued,  and  must  consequently  be 
discharged,  but  without  costs,  inasmuch  as  the  irregularity 
was  not  discovered  until  the  present  discussion,  and  was 
not  made  the  ground  of  the  api^ication  ;  nor  was  it  alluded 
to  in  the  litigated  motion  before  the  Lord  Chief  Baron. 
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1841. 


Discharge  the  said  writ  without  costs :  and  let  the  She- 
NicHOLsoN     riffs  of  the  city  of  Dublin  discharge  the  Defendant,  Robert 
Nicholson^  from  under  the  said  writ  of  ne  exeat  regnoj 
under  which  said  Defendant  b  in  their  custody^  and  from 
all  subsequent  detainers. 

Reff,  Lib.  November^  1841,  fol.  105. 


9. 

Dablet. 
Judgment, 


ENRAGHT  r.  FITZGERALD. 

Nov.  13. 

The  enrolment  fms  ^as  a  motion  to  open  the  enrolment  of  a  decree,  for 

of  a  decree  ya-  ^ 

cated  on  the      the  purpose  of  enabling  the  Plaintiffs  to  rehear  the  cause. 

ground  of  BUT- 
prise. 

It  appeared  from  the  affidavit  of  the  PUuntiffs'  solicitor, 
that  the  decree  was  pronounced  on  the  12th  of  November, 
1839,  but  was  not  made  up  until  the  13th  of  October, 
1841  ;    that   one  of  the  Plaintiffs  having  died,   a  bill  of 
revivor  was  filed  on  the  21st  of  October,  and  the  subpoena 
to  revive  was  served  on  the  Defendants  on  the  27th  of 
October;  that   on   the  28th,  the  Plaintiffs'  solicitor   ad- 
dressed a  letter  to  the  Defendant's  solicitor,  inquiring  whe- 
ther he  would  appear  to  the  subpoenas,  and  informing  him, 
at  the  same  time,  of  the  Plaintiffs'  intention  to  rehear  the 
cause.     To  this  letter  no  answer  was  returned,  and  on  the 
1st  of  November  the  decree  was  enrolled  by  the  Defen- 
dant's solicitor,  without  the  knowledge  of  the  Plaintiffs'  so- 
licitor, or  any  intimation  thereof  given  to  him. 


Argument. 


Mr.  Serjt.  Warren^  and  Mr.  Boyle  Keller^  for  the  Plain- 
tiffs, contended,  that  the  motion  should  be  granted,  on  the 
grounds  both  of  irregularity  and  surprise.  As  to  the  irre- 
gularity, the  enrolment;  was  contrary  to  the  General  Rule 


1 '' :  i 

.1    ,  .  .  I 

I  • 


CASES  IN  CHANCERY. 


73 


tail. 

— v— 


of  the  3i8t  of  March)  1817(a);  Lord  Muskerry  v.  Chin- 
nery(b)y  Robinson  v.  Newdick{c),  There  was  also  a  clear 
case  of  surprise,  Stevens  v.  Guppy{d\  Kemp  v.  Squire(e).  YnzoEBAhiy. 
In  Jackson  v.  Welsh{f)^  Lord  Plunket  said,  "  that  the  rule, 
adopted  in  England,  with  respect  to  enrolments,  ought  not 
to  be  so  strictly  enforced  in  Ireland,  on  account  of  the  ex- 
pense, which  was  attendant  on  an  appeal.*' 


Enbaght 

V. 


Argument. 


The  Attorney^  Generalj  contra. 


Thb  Lobd  Chancellor  : — 

I  must  make  the  order  as  sought:  the  enrolment  in 
this  case  is  not  only  irregular,  but  it  was  also  clearly  ob- 
tidned  by  surprise.  As  to  the  distinction  attempted  to  be 
drawn  between  what  ought  to  prevail  in  this  country  and 
in  England,  I  cannot  accede  to  it.  I  should  be  sorry  to 
lay  it  down,  that  there  should  be  one  rule  for  this  country, 
and  anotherfor  England.  But  how  are  the  facts  here?  The 
decree  was  not  made  up  until  a  late  period,  and  one  of  the 
Plaintiffs  having  died,  a  bill  of  revivor  was  filed,  and  the 
Plaintiffs'  solicitor,  having  occasion  to  write  to  the  Defen^ 
dant's  solicitor,  as  to  his  entering  an  appearance,  at  the 
same  time  communicates  to  him  his  intention  of  rehearing 


Judgment. 


(a)  ••  That  every  decree  or  dis- 
miss pronounced  in  Hilary  or  Eas- 
ter Term,  or  the  sittipgs  after, 
which  the  party  may  desire  to  en- 
To\,  shall  be  drawn  ap,  signed,  and 
enrolled  before  the  beginning  of 
the  next  Michaelmas  Term;  and 
every  such  decree  or  dismiss  pro- 
nounced in  Trinity  or  Michaelmas 
Term,  or  the  sittings  after,  before 


the  beginning  of  the  next  Easter 
Term,  and  not  afterwards,  without 
order  of  Court" — OetuRule,  Slst 
March,  1817.  Smiths  Rules,  p. 
162. 

(b)  4  Law  Rec.  N.  S.  15. 

(c)  3  Mer.  14. 

(d)  Turner  &  R.  178. 

(e)  I  Ves.  Sen.  205. 

(/)  1  Drury  &  W.  255, 258. 
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184I»         t)ie  cause.     To  this  intunadon  the  Defendant's  solicitor 

Ekbaoht      gives  no  reply,  but  hastens  to  have  the  decree  ouolled ; 

FiTZGEBALD.  therefore,  apart  from  the  point  of  irregularity,  this  is  a  dear 

Judgment,      casc  of  surprise,  and  a  surprise  of  that  nature,  which  would 

most  lull  suspicion,  and  prevent  the  opponent  from  taking 

those  steps  which  otherwise  he  might  have  adopted. 
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Nov.  27. 

Enrolment  of 
decree  opened, 
on  payment  of 
costs,  the  party 
relying  upon  a 
groond  not 
stated  in  his 
notice  of  mo- 
tion. 


LAMBERT  k  HILL. 


Mr.  H.  Martley,  on  behalf  of  the  Defendant,  the  Rev. 
C.  WoUeleyj  moved,  that  the  enrolment  of  the  decree,  in  this 
cause,  of  the  2  Ist  of  October,  1841,  should  be  opened,forthe 
purpose  of  rehearing  the  cause. 

The  decree  was  pronounced  on  the  16th  of  June,  1841, 
and  the  parties,  having  disagreed  as  to  the  terms  of  the  de- 
cree, on  the  12th  of  October,  attended  before  the  Roister, 
to  arrange  their  (Ufferences.  On  that  occasion,  the  Plaintiff 
having  declined  to  accede  to  the  Defendant's  objection,  the 
Defendant's  solicitor  informed  the  Plaintiff's  solicitor  that 
he  would  be  obliged  to  rehear  the  cause.  On  the  13  th  of 
October  a  consent,  embodying  the  Defendant's  objections  to 
the  Plsuntiff 's  draft  decree,  was  served  on  the  Plaintiffs'  so- 
licitor, and  at  the  same  time  he  was  called  upon  by  notice 
to  sign  the  consent,  or  to  state  his  reasons  for  not  doing  so. 
Of  this  consent  no  notice  was  taken ;  but  the  Plaintifi'  soli- 
citor had  the  decree  signed  on  the  15th  of  October,  transmit- 
ted on  the  18th,  and  enrolled  on  the  2l8t  of  the  same  month. 
On  the  6th  of  November  the  solicitor  for  the  Defendant 
Wolseley  having  brought  his  petition  of  rehearing  tothepro- 
per  office,  and  having  been  there  required  to  produce  a  cer- 
tificate of  the  non-enrolment  of  the  decree,  he,  upon  appK- 
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cation  for  such  certificate,  for  the  first  time,  heard  of  the 
enrolment  of  the  decree. 


Mr.  H.  Martletf  and  Mr.  F.  Ball  for  the  motion. 

The  enrohnent  is  irregular,  as  being  contrary  to  the  rule 
of  the  29th  of  June,  1720(a),  vhich  directs  that  no  decree 
shall  be  enrolled  ontil  a  week  at  least  after  the  Raster 
■hall  hare  signed  the  same.  In  this  case  the  Register  Mgned 
the  decree  on  the  Idth,  audit  was  enrolled  on  the  2 let,  that  is 
within  six  days.  This  enrolment  was  also  had  by  surprise, 
for  after  intimaUon  of  the  iotendon  to  rehear  the  cause,  and 
within  a  few  days,  the  Pluntiff  had  the  enrolment  perfected ; 
fVriffbt  Y.  Wrigkt(b\  Borne*  v.  WiUm{c),  Enragkt  v.  Fttz- 
fferald(d). 

The  Attorney-General  and  Mr.  Mara,  for  the  Pldntiff, 
contended  generally  that  it  was  not  a  proper  case  for  rehear- 
ing, and  that  the  parties  could  not  rely  on  the  ground  of 
irregularity,  as  they  did  not  mention  it  in  their  notice. 


The  Loan  Chamcbllor: — 

The  rule  of  the  29th  of  June,  1720,  does  not  appear  to 
have  been  rescinded ;  and,  if  I  should  hold  that  it  is  still  in 
force,  there  would  be  a  clear  insularity  on  the  PlaintitTs 
part ;  but,  as  the  notice  of  motion  does  not  go  to  this  point, 

(a)  "  That  no  decree  or  dumiu  giatru  do  mark  on  such  order  the 

pronouncedtHiahcaringbetender-  day  he  »giis   the  »Biiie." — GtH. 

ed  to  Ae  Lord  Chancellor  to  be  Aufe,  29th  June,  1720.     Smith's 

aigned,  in  order  to  enrol  the  same,  Rulea,  p.  70. 

until  a  week  at  least  after  the  Re-  (b)  1  \et.  Sen.  326. 

gistrar  hath  signed  such  decretal  (c)  1  Russ.  &  H.  486. 

order,  or  dismiss,  and  that  tbeRo-  (d)  Ante,  p.  72. 
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1841.  I  will  allow  the  party,  on  payment  of  costs,  to  amend  his 

Lajcbjut  notice,  and  to  bring  it  before  the  Court  on  another  day  ;  or. 

Hill.  should  he  prefer  it,  I  will  open  the  enrolment,  he  paying  the 

judT^ent  ^^^  ^^  ^^^  present  motion. 


i  I  The  parties  having  acceded  to  the  latter  proposition,  the 

Lord  Ch  akcbllob  made  the  order,  saying  that  he  wouldgiTe 
no  opinion  on  the  question  of  irregularity ;  and  that,  as  a 
general  rule,  he  would  be  slow  to  open  enrolments,  unless  he 
saw  a  clear  case  of  surprise. 

Reff.  Lib.  November^  1841,  fol.  115. 


HERON  t;.  STOKES. 


Dee.  8. 


An  enrolment  J[  HE  motiou  in  this  causc  was  to  open  the  enrolment  on 

I                           NoTember  of  the  ground  of  irregularity. 

1 1  a  decree  pro- 

•  noonced  on  the 

2ndofFebraft-  __ ^ 

ry,!!  irreguUr,  The  decree  was  pronounced  upon  the  2nd  of  February, 

!                          to'Sjrnie^  ^®^^>  ^^^  enrolled  upon  the  9th  of  November,  1841,  by 

Mai^'^1817.  ^^^  ^^  ^^  Defendants  without  any  special  order. 


ArgmrntHi,  The  Attorney  General  and  Mr.  Collins^  for  the  motion, 

relied  upon  the  rule  of  the  31st  of  March,  1817. 


i  Mr.  Keatinge^  and  Mr.  Warren^  contra. 

t  The  practice  of  the  Court  has  been  for  many  years  con- 

trary to  that  rule,  and  whatever  is  the  practice  is  the  law  of 
the  Court.  In  TisdaU  v.  Lady  CharIeviUe{a),  it  was  held 
that    a  decree  might  be   enrolled  without   spedal   order, 


i  [  (n)2  Sch.  &  L.  31)2. 
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though  more  than  a  year  had  elapsed  since  it  was  pro-  1841. 
nounced,  notwithstanding  a  rule  of  Primate  Botfle(a)  to  bbkok 
the  contrary.  Stores 

Mr.  Colling  in  reply. 

The  rule  of  March,  1817,  was  made  for  the  very  purpose 
of  altering  the  practice  which  had  arisen  with  respect  to 
enrolments,  and  since  then  nothing  has  been  done  to  alter 
or  affect  that  rule.  In  Titdall  v.  Lady  Ckarleville,  the 
rule  rated  fromHowaril'i  Practice  is  one  of  Primate  Boyle's, 
the  authority  of  which  is  questionable ;  and  from  the  re- 
port it  must  bare  been  on  that  ground  that  the  dedsion 
proceeded. 


The  Lord  Chancellor  : — 

The  case  of  Tisdall  v.  Lady  Ckarleville  amounts  to  this, 
that  the  rule  there  relied  on,  if  ever  acknowledged,  had 
ceased  to  operate ;  and  Lord  Redesdale  denying  as  he  did 
the  authority  of  Howard,  and  finding  that  the  practice  was 
not  to  require  enrolment  within  a  year,  treated  that  doubt- 
ful rule  as  obsolete,  when  brought  in  competition  with  the 
established  practice  of  the  Court.  The  validity  of  this  en- 
rolment then  rests  upon  the  General  Rule  of  March,  1817, 
which  is  perfectly  clear  and  distinct  in  its  terms,  requiring 
the  enrolment  to  be  made  within  a  particular  period.  The 
enrolment  in  the  present  case  directly  contradicts  that  rule, 
and  must  therefore  be  vacated. 


(a)  "  Th«t  ever;  decree  or  dis-  Term,  whicb  shall  first  happen  af- 

miu  ia  to  be  drawu  np,  signed,  and  ter  the  same  is  prnnonnced,  and 

enrolled  before  the  beginning  of  not  afterwards,  without  order  <rf 

the  next  Hichaelmu  or  Easter  Court." — Smith's  Rules,  p.  56. 
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HENN  t..  BRADSHAW. 
HENN  V.  MURRAY. 

>  was  a  motion  to  vacate  the  enrolment  of  the  decree 
D  these  causes  (Hi  the  ground  of  iiregolarity.  The 
in  queetion  was  pronounced  on  the  I  st  of  May >  1 B40, 
IB  not  enrolled  until  the  28th  of  August,  1S4 1 .  TV 
ent  waB  then  made  without  an  order  of  the  Confl 
been  previously  obtained. 

IVm.  Brooke  for  the  motion. 

time  within  which,  according  to  the  Genenil  Rule 
ch,  1817)  this  decree  might  hare  been  r^;ular1y 
d  without  an  ^rder  of  the  Court,  has  been  exceeded, 
e  cases  of  Enraght  v.  Fitzgerald{a\  and  Herou  t. 
(&)  establish  that  the  enrolment  is  consequently  irre- 
jid  must  be  vacated. 

Gager,  contra. 

perfectly  true  that  in  terms  the  rule  of  March,  181T 
s  an  order  of  the  Court,  but  compliance  with  those 
is  dispensed  with  by  a  subsequent  rule  of  October, 
).     Under  the  latter  order,  previously  to  the  aboH- 


•<<,  p.  72.  cop7  or  doclcet,  presented  hi  tk 
•(etp.76.  Lord  Chancellor  for  his  ^na- 
WliereM,  Mcordiog  to  the  tore,  whereb;  the  sailor  is  «nlr 
M)nrse  of  enroUing  decreet,  jected  to  the  waaeceaurj  espane 
tte  of  the  decree  u  passed  of  doplieate  engroeimeiits,  and  the 
.«gulrBr,  and  aa  lodged  in  Rolls  Office,  as  a  depoutai7,  b 
■  Office,  nnder  the  order  without  adrantage  filled  witii  da- 
le 29th  daj  of  Movem-  plicate  documents. 
4,  No.  IS8,  is  agaia  en-  "  It  is  ordered  by  the  Rigbt  Ho. 
on  parchment  from  the  nourable  the  Lord  Chancellor,  in 
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tion  of  the  office  of  Six  Clerks,  whenever  it  was  considered 
advisable  to  enrol  a  decree,  after  the  period  spedfied  in  the 
order  of  1817  had  expired,  the  practice  was  this,  a  docket 
signed  by  the  Six  Clerk  was  carried  by  the  solicitor  into 
the  Register*8  Office,  and  a  side  bar  rale  was  obtained  as 
of  course;  but  since  the  abolition  of  that  office,  a  requisi- 
tion is  now  presented  to  the  Lord  Chancellor's  Secretary, 
intituled  in  the  cause,  and  in  the  following  terms :  ^'  Pur- 
suant to  the  General  Order  of  the  Court,  bearing  date  the 
28th  of  October,  1836,  the  Clerk  of  Enrolments  is  required 
to  attend  the  Lord  Chancellor  with  the  decree  in  this  cause, 
bearing  date,  &c.,  as  engrossed,  passed,  and  deposited  in 
the  Rolls  Office,  on  the,  &c*,  in  order  to  procure  his  Lord- 
ship's signature  thereto,  and  to  have  it  directly  enrolled,  if 
his  Lordship  shall  deem  it  right  so  to  do.  Dated,"  &c. 
This  requisition  is  signed  by  the  solicitor  of  the  party 


1842. 


HSHW 

0. 

Bkadsbaw. 


Argument. 


order  to  remedy  those  defects,  that 
the  suitor  entitled  to  enrol  a  de- 
cree, and  desirous  of  so  doing,  in- 
stead of  haying  a  new  engrossment 
of  the  decree  made  out,  shall  leave 
with  the  Deputy  Keeper  of  the 
RoHs,  a  docket  of  his  Six  Clerk, 
countersigned  hy  the  Lord  Chan- 
cellor's Secretary,  naming  the  time 
when  the  Deputy  Keeper  or  Clerk 
of  the  Enrolments  shall  attend  his 
Lordship  with  the  decree  as  en- 
grossed, passed,  and  deposited  in 
the  Rolls  Office,   and  thereupon 
such  Deputy  Keeper  or  Clerk  of 
the  Enrolments  shall  attend  his 
Lordship,  pursuant  to  such  ap- 
pointment, with  such  decree  so  de- 
posited, to  the  end,  that  his  Lord- 
ship may  sign  the  same  if  he  shsll 
deem  it  right  so  to  do.  And  there- 


upon tiie  said  decree,  engrossed 
and  signed,  shall  be  deemed  as  en- 
rolled, and  kept  amongst  the  de- 
crees enrolled.  And  it  is  further 
ordered  by  his  Lordship,  that  the 
Phiintiff  or  Plaintiffs  in  aU  bills 
hereafter  to  be  filed  to  review  or 
reverse  decrees,  shall  be  at  liberty 
to  refer  to  the  bills,  answers,  plead- 
ings, replications  and  rejoinders, 
if  any,  filed  in  the  RoUs  Office, 
by  reference  to  the  days  of  filing 
the  same.  And  that  the  same  shall 
be  deemed  as  parcel  of  the  enrol- 
ments, for  the  purpose  of  the  as- 
signment of  errors  in  such  bUls, 
as  effectually  as  if  the  same  were 
set  forth  and  transcribed  into  such 
enrolments."— ^611.  Rule,  28th 
October,  1835.  Smith's  Rules,  p. 
280. 
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(ing  to  enrol  the  decree,  and  indorsed  by  the  Secretary. 
is  practice  has  been  substituted  for  the  order  of  the 
lit,  and  has  beeo  regularly  pursued  by  the  Plaintiff. 

rheLoBDCHAMCBLLORdiiected  the  motion  to  stand  over, 
that  inquiries  should  be  made  as  to  the  practice  undn 
mle  of  March,  1617,  and  as  to  what  bad  been  snbsti- 
td  for  the  ude  bar  rule,  and  pafdcularly  as  to  whether 
practice  ever  required  that  notice  of  the  intention  to 
}1  the  decree  should  be  given  to  the  opposite  party. 


)n  this  day  accordingly,  Mr.  Serjeant  Warren  and  Mr. 
t.  Brooke,  for  the  motion. 

rhe  result  of  the  inquiries  which  bare  been  made,  eer- 
ily is,  that  according  to  the  opinion  of  the  officers  of  the 
irt,  the  order  of  October,  1835,  has  rescinded  that  of 
rch,  1817  ;  but  this  cannot  be  the  true  construction  of 
se  rules,  the  former  is  only  affected  by  the  latter  as  re- 
ds the  manner  in  which  decrees  are  directed  to  be  en- 
ed :  there  is  no  inconsistency  in  respect  of  the  sqhject* 
Iter  of  the  present  controversy.  The  rule  of  1835  is 
ply  an  amendment  of  a  previous  rule  of  1834.  This 
Lirt  has  always  &voured  the  opening  of  enrolments. 

At.  Pigot  and  Mr.  Gayer,  contra. 
The  order  of  March,  1817,  was  a  revivor  of  one  of  Pri- 
;e  Boyle's  rules ;  neither  appears  to  have  been  ever  acted 
in,  and  they  were  perfectly  useless  for  all  practical  pnr- 
es,  as  notice  never  was  served  on  the  oppo^te  party, 
.  the  order  was  obtained  behind  his  back.  The  late  Mas- 
of  the  Rolls  considered  the  order  of  1835  to  have  res- 
ied  the  rule  of  1817. 
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Mr.  fVm.  Brooke,  in  reply. 


The  Lord  Chancellor  : — 

I  confess  I  cannot  see  where  any  doubt  arises  upon  the 
construction  of  these  two  ordeia ;  they  may  stand  together 
perfectly  well.  It  is  quite  clear,  that  where  the  decree  has 
been  recently  obtained,  and  while  the  parties  are  supposed 
to  be  most  vigilant,  the  enrolment  of  the  decree  may  be 
stopped,  and  an  order  to  rehear  the  cause  obtained ;  but 
that  after  the  lapse  of  a  certain  time,  when  the  party  ceases 
to  look  after  the  decree,  in  order  to  deprive  him  of  his  right 
to  have  the  cause  reheard,  the  permis^on  of  the  Court  to 
enrol  the  decree  must  be  obtained  ;  and  if  the  Court  did  its 
duty,  it  would  either  take  care,  that  notice  was  given  to  the 
opposite  party,  or  else  would  itself  see  that  the  enrolment  was 
proper.  The  order  of  March,  1817,  was,  undoubtedly,  in- 
tended to  operate  as  a  check  upon  the  undue  enrolment  of 
decrees ;  it  presumed  that  after  the  lapse  of  a  certain  time, 
the  enrolment  might  be  unduly  made ;  it  does  not  specify, 
whether  the  order  was  to  be  made  in  open  Court,  or  whe- 
ther upon  notice  or  not,  but  it  is  clear  that  the  Court  had 
the  power  to  direct  that  notice  should  be  given  to  the  oppo- 
site parties,  and  it  was  the  duty  of  the  Court  «ther  to  see 
that  information  of  the  course,  which  it  was  intended  to  pur- 
sue, was  given  to  the  other  side,  or  by  inquiry  to  satisfy  it- 
self of  the  propriety  of  allowing  the  enrolment.  In  this 
way  the  rule,  which  in  itself  appears  to  be  reasonable,  might 
have  been  directed  to  a  most  beneficial  operation.  But  the 
-  only  question  is,  whether  this  rule  has  been  rescinded  by 
the  subsequent  rule  of  1835 ;  for  it  is  my  duty  to  follow  the 
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SB  of  this  Court,  whether  coDvenient  or  inconvenient ; 
I,  if  I  find  them  inconvenient,  I  can  only  (with  the  aasas- 
ce  of  the  Master  of  the  Rolb)  alter  those  rules,  or  add 
r  rules ;  but,  in  the  present  instance,  no  new  rule  seema 
>e  required.     The  order  of  October,  1835,  is  in  these 


Here  his  Lordship  read  the  order.] 

t  first  recites,  not  the  order  of  1817,  but  a  subsequent 
er  of  1834 ;  and  havings  shown  how  certain  mischiefe  had 
ling  out  of  that  order,  it  proceeded  in  the  operative  part 
'emedy  those  tnischiefe ;  but  there  is  no  reference  to  the 
erof  1817.  "  Itisordered,  &c.,  in  order  to  remedy  those 
icts,  that  the  suitor  entitled  to  enrol  a  decree,  and  desi- 
sofso  doing,  instead  of  having  a  new  engrossment  of  the 
ree  made  out,  shall  leave  with  the  Deputy  Keeper  of  the 
Us  a  docket  of  the  Six  Clerk,"  and  do  certain  other  acts. 
is  order  is  only  in  favour  of  the  suitor  entitled  to  enrol 

decree.  The  question,  then,  which  lam  to  ask  is  this, 
■>  this  suitor  entitled  to  enrol  the  decree  in  these  causes  ? 
lok  back  to  the  order  of  1817  ;  I  find  an  unqualified  di- 
ion  that  ev^  decree  pronounced  in  Hilary  or  Easter 
■m,  or  the  uttings  after,  must  be  signed,  drawn  up,  and 
sUed  before  the  beginning  of  tlie  next  Itfichaelmas  Term, 

not  afterwards,  without  the  order  of  the  Court.  I  then 
I,  that,  though  the  period  had  long  elapsed,  after  whidi 
order  of  the  Court  became  necessary,  no  order  has  been 
ained ;  this  enrolment,  therefore,  was  irregular,  and  the 
ty  enrolling  the  decree  was  not  a  "  snitor  entitled  to  en- 
"  within  the  words  of  the  rule  of  1835. 

A'hatever  may  have  been  the  practice  since  the  rule  of 
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1817,  that  rule  is  not  touched  by  the  rule  of  1835 ;  they  are 
not  in  pari  materia  ;  one  relates  to  the  contents  of  the  docu- 
ments to  be  enrolled,  the  other  to  the  right  to  enrol  at  all. 
There  is  no  doubt  upon  the  language  of  these  orders ;  they 
are  perfectly  consistent ;  when  the  language  of  an  order  is 
ambiguous,  the  Court  may  look  to  the  practice,  which  has 
been  adopted  under  such  order  as  a  guide  to  the  true  con- 
struction, but  this  can  only  be  done  when  the  language  is 
doubtful.     However,  the  practice  upon  this  point  ought  to 
be  settled  ;  the  course,  therefore,  which  I  shall  adopt  in  fu- 
ture will  be  this :  I  shall  make  the  order  for  liberty  to  enrol 
the  decree  in  this  manner,  that  the  order  shall  stand  abso- 
lute, unless  cause  to  the  contrary  is  shown  within  ten  days 
after  notice  served  on  the  opposite  party.     The  order  will 
become  absolute  without  any  further  application  to  the  Court, 
and  thus  no  additional  expense  will  be  incurred,  if  the  pro- 
priety of  the  enrolment  is  not  disputed ;  whilst  the  opposite 
party  will  have  an  opportunity  to  come  in  and  oppose  it,  if 
considered  improper.     In  this  way  I  think  the  general  rule 
of  1817  will  operate  very  beneficially. 
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Bbadshaw. 


Judgment. 


I 


The  present  application  must  be  granted  upon  the  ground 
of  irregularity  (a). 


(a)  It  was  stated  by  one  of  the 
counsel  in  the  course  of  the  argu- 
ment of  thb  case,  that  the  **  caveat** 
was  not  known  in  the  practice  of 
this  country.  Such,  however,  is 
not  the  case.  The  *•  caveat*  in  Ire- 
land is  similar  in  form  and  nature 
to  that  which  is  used  in  the  English 
practice,  and,  like  it,  is  lodged  in  the 
oflfice  of  the  Secretary  to  the  Lord 
Chancellor.  The  effect  of  lodging 
a  *'  caveat"  in  this  country  is  strong- 


er than  in  England,  for  there  it  ope- 
rates as  a  bar  to  the  enrolment  of 
the  decree  for  twenty-eight  days 
only,  but  here  the  bar  continues 
during  the  period,  for  which  the  de- 
crees can,  under  the  order  of  the 
31st  of  March,  181 7*  be  enrolled 
without  the  permission  of  the  Court, 
when  its  place  is  supplied  by  the 
necessity  of  obtaining  that  permis- 
sion. 


lG 
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Nov.  18. 

Where  in  a 
will,  there  is  a 
general  abac* 
late  derise  of 
real  and  per- 
sonal estate, 
and  in  a  sabse- 
quent  clause, 
the  testator 
uses  language 
plainly  restric- 
tiye  of  the  ab- 
solute gift  in 
one  species  of 
property,  but 
not  in  words 
confining  it  to 
that  one,  the 
restriction  will 
be  held  appU- 
eable  to  both, 
unless  there  ex- 
ists a  dear  ne- 
cessity for  ex- 
cluding the 
other  from  its 
operation. 

The  testator 
haying  trans- 
lated the  word 
"issue"  to  mean 
children,  the 
technical  mean- 
ing of  that 
word  is  thereby 
altered. 

When  a  word 
occurs  twice  in 
the  same  in- 
strument, it  is 
to  receive  the 
one  meaning  in 
both  places, 
unless  there 
appear  a  clear 
intention  to 
the  contrary. 


RIDGEWAY  V.  MUNKITTRICK. 

In  1822,  Thomas  Ridgexoay  being  entitled  to  a  very  va- 
luable interest  in  certain  mills  and  com  stores  situate  in  the 
town  of  Drogheda,  and  which  he  held  under  a  lease  for  lives 
renewable  for  ever,  conveyed  them  to  Mr.  Caroling  his  heirs 
and  assigns,  to  secure  a  jointure  of  60/.  per  annum  for  his 
wife. 

In  1828,  Thomas  Ridgeway  being  possessed  of  the  above- 
mentioned  premises,  and  also  of  some  personal  estate,  dis- 
posed of  them  in  the  following  terms:  ''  Whereas  I  am  now 
seised  and  possessed  in  my  own  right  of  the  following  pro- 
perties (that  is  to  say),  all  that  and  those  premises  on  the 
Merchants'-quay,  in  the  town  of  Drogheda  (held  under  a 
lease  of  lives  renewable  for  ever),  whereon  I  have  lately 
erected  corn  stores  and  miU,  subject  to  an  annual  rent  of 
30Z.  late  currency ;  also  one-fourth  part  share  of  the  ship  or 
vessel  called  *  Elizabeth  Keightly ;'  one-eighth  part  share 
of  the  ship  or  vessel  called  ^  The  Experience  f  five  shares 
in  the  Hibernian  Banking  Company ;  one  bond  with  war- 
rant to  confess  judgment  thereon,  executed  to  me  by  George 
Inoin  for  the  sum  of  200/.  sterling ;  I  give,  devise,  and  be- 
queath the  said  several  properties,  and  the  issues  and  pro- 
fits thereof  respectively,  together  with  the  entire  of  such 
stock  in  trade,  goods  and  chattels,  rights  and  credits  what- 
soever, which  I  shall  or  may  be  possessed  of  or  entitled  to  at 
the  time  of  my  decease,  unto  my  son  James  Ridgewagy  and 
my  daughters,  Maria  Ridgeway  and  Elizabeth  Ridgeway^ 
and  my  other  sons  or  daughters,  who  may  happen  hereafter 
to  be  bom  unto  me  in  wedlock,  to  be  equally  and  fairly  di- 
vided between  them  share  and  share  alike,  subject  however 
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to  the  restrictions  and  limitations  hereinafter  expressed  and 
mentioned,  and  my  will  and  desire  is,  that  immediately  after     Rxdoeway 

Vm 

my  decease  my  executors  hereafter  to  be  named  shall  set  by  Muitkittrick 
lease  or  otherwise  on  the  most  advantageous  terms  to  a  good  statemtnL 
and  solvent  tenant,  my  said  mill  and  com  stores  situate  on 
the  quay  aforesaid,  and  also  dispose  of  my  stock  in  trade 
and  other  properties  to  the  best  advantage,  and  the  proceeds 
thereof  they  are  forthwith  to  vestin  Government  securities  for 
the  purposes  aforesaid  ;  but  should  my  said  son  James  wish 
to  carry  on  the  business  of  a  corn  merchant  and  miller,  my 
wish  and  my  desire  is,  that  my  said  executors  do  permit  and 
suffer  him,  for  so  long  and  no  longer  than  he  shall  continue 
so  to  do,  to  occupy  the  said  stores  and  mill  at  a  rent  of  200/. 
sterling  a  year,  together  with  the  head-rent  aforesaid,  and 
also  subject  to  the  payment  of  an  annuity  of  60/.  per  annum, 
heretofore  settled  upon  his  mother,  and  secured  to  her  as  a 
lien  on  the  said  premises ;  they  are  also,  in  the  event  afore^ 
said,  to  hand  him  over  his  full  share  or  proportion  of  the 
proceeds  aforesaid  to  enable  him  to  carry  on  said  business ; 
but  whether  he  do  so  enter  into  said  business  or  not,  to  re- 
ceive the  same  upon  his  attaining  the  age  of  twenty-one 
years ;  the  same  distribution  I  direct  as  to  any  future  male 
issue  as  aforesaid ;  but  with  respect  to  my  said  daughters  or 
any  future  female  issue,  I  order  and  direct  that  their  shares 
of  the  proceeds  aforesaid  be  vested  in  Government  security 
as  aforesaid,  and  the  interest  thereof  only  be  claimable 
by  them  or  any  of  them,  or  by  the  husband  or  husbands 
with  whom  they  may  respectively  intermarry,  and  which 
said  interest  shall  upon  such  intermarriage,  or  on  their  re- 
spectively attaining  the  age  of  twenty-one  years,  be  paid  to 
such  daughters  upon  their  own  sole  and  proper  receipts  not- 
withstanding such  coverture ;  the  principal  I  direct  to  re- 
main, and  in  full  integrity  to  be  preserved  for  the  use  and 
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hoof  of  the  issue  ofmyeaJd  daughten  of  thar  bodies  law< 
lly  begotten,  to  be  divided  between  the  respecUve  bane 

such  daughters  share  and  share  alike ;  and  in  case  of  the 
ath  of  any  of  my  said  children  without  any  sach  issae.  Us 

her  share  so  dying  I  direct  to  be  divided  between  the  sur- 
rors,  share  and  share  alike,  and  if  but  one,  the  entire  to 
at  one,  subject  in  all  cases  to  the  restric^ons  and  litnita' 
>nB  aforesud  to  my  daughters  only ;  but  as  to  socfa  shares 
ivotving  to  my  son  or  sons,  I  direct  them  to  recrire  the 
me  and  every  part  thereof,  principal  and  interest,  as  in 
anner  hereinbefore  directed ;  but  in  case  the  whole  of  my 
dldren  shall  die  without  issue  unmarried,  or  before  their 
taining  the  age  of  twenty-one  years  respectively,  my  wilt 
,  that  my  dearly  beloved  wife  shall  during  her  natural  life, 
'ovided  she  remain  unmarried,  enjoy  the  said  properties 
id  the  issues  and  profits  afbresud,  sod  at  her  death,  the 
itire  of  my  said  goods  and  chattels,  rights  and  credits,  the 
id  principal  and  interest  due  thereon,  I  order  and  direct 
.  gavelkind  to  become  vested  in  my  nearest  of  kin." 

In  1836,  Thomat  Ridgeway  died  without  having  altered 
'  revoked  his  will,  leaving  Mary  Ridgeioay,  his  widow,  and 
ro  daughters,  Maria  and  Elizabeth,  his  only  children  him 
irviving ;  James  Ridgeway,  the  son  named  in  the  will,  had 
ed  in  the  testator's  Ufe-time. 

Mr.  Keappock,  one  of  the  executors  named  in  the  will, 
lone  proved  it,  and  realized  the  assets,  which,  independ- 
3t  of  the  testator's  interest  in  the  mills  and  com  stores, 
mounted  to  2300/.  Government  Stock. 

In  1836,  Maria,  one  of  the  daughters,  married  A.  Muk- 
ittrick,     A.  Munkittrick  and  his  wife,  soon  after  the  mar- 
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riage,  set  up  a  claim  to  a  moiety  of  the  dividends  of  the  1841 
2300/.  Stock,  and  of  the  rents  and  profits  of  the  mills  and  Ridqeh 
cora  stores.  This  claim  Keappock  was  adrised  not  to  sub-  Uvnutt 
mit  to  without  the  opinion  of  the  Court,  as  there  was  consi-  si^ui 
derable  doubt  whether  the  testator  did  not  intend  that  the 
rents  and  profits  should  be  from  time  to  time  invested  and 
treated  as  principal. 

In  1837,  Keappock,  the  widow,  and  her  youngest  daugh- 
ter, Elizabeth  Ridgeway,  filed  their  bill  agfunst  Mwikittrick 
and  wife,  and  Carolin,  stating  the  will,  and  praying  the  usual 
accounts,  and  that  the  rights  of  the  parties  should  be  ad- 
justed. 

Tlie  ordinary  decree  to  account  having  been  made,  the 
Master,  on  the  I6th  of  June,  1841,  made  his  report  there- 
under, and  the  cause  now  came  on  to  be  heard  on  this  re- 
port and  merits. 

The  only  quesUons  which  were  brought  under  the  consi- 
deration of  the  Court  w^e  the  rights  of  the  testator's  daugh- 
ters under  his  will. 


Mr.  Jamet  Scott,  Mr.  G.  FitzgHlton,  and  Mr.  H.  CoUes, 
for  the  Plaintiffs. 

There  is  no  distinction  made  in  any  part  of  the  will  be- 
tween the  testator's  real  and  personal  estate ;  it  is  quite  plain 
be  intended  that  both  should  be  treated  in  the  same  man- 
ner. The  word  "  proceeds,"  used  in  the  sentence  directing 
the  investment,  cannot  be  confined  to  the  stock  in  trade ;  the 
grammatics  construction  requires  that  it  should  embrace 
the  rents  and  profits  also.  This  may  create  a  hardship,  but 
the  intention  on  the  face  of  the  whole  will  must  be  the  guide. 


88 


CASES  IN  CHANCERY. 


1641. 

— ^ 


0. 

AftfUUTTSICK 


Arfrnmemi. 


• 


!■   I 


.   « 


;'. 


h 


Mr.  Serjt.  Warren,  Mr.  F.  Baff,  and  Mr.  G.  Battersfy, 
for  the  Defendants,  Munkittriek  and  wife. 

There  is  in  the  commencement  an  absolute  g^ft  of  the  real 
estate ;  and  in  no  subsequent  part  of  the  will  is  this  cut 
down.  The  argument  on  the  other  side  cannot  be  sup- 
ported ;  it  is  impossible  to  hold  that  the  word  *^  proceeds'' 
includes  the  rents  and  profits ;  insurmountable  difficulties 
would  thereby  arise.  Are  there  to  be  any  limits  to  the  re- 
ceipt of  these  rents  for  the  purpose  of  investment  ?  And,  if 
so,  what  are  they  ?  How  can  you  refer  that  part,  where  it  is 
said  *^  the  son's  full  share  of  the  proceeds  aforesaid  are  to  be 
paid  to  him,  to  enable  him  to  carry  on  said  business,"  to  his 
share  of  the  rents  and  profits  accruing  de  anno  in  annum  f 
Again,  the  testator  says,  the  principal  I  direct  to  remain, 
and  in  fiill  integrity  to  be  preserved.'*  Such  language  is 
inconsistent  with  sums  coming  in  annually.  The  words 
**  dying  without  issue,"  when  used  in  reference  to  personalty, 
give  an  absolute  interest ;  though  the  word  ^*  survivors'* 
occurs,  it  is  immaterial ;  in  Barlow  v.  Salter{a\  it  was  held 
to  mean  <<  others,"  and  such  is  the  sense  ordinarily  attached 
to  this  word,  unless,  as  it  is  stated  in  Massey  v.  Hudson(b)y 
there  appear  on  the  will  an  intention  that  the  survivor  should 
individually  and  personally  enjoy  the  legacy.  Under  these 
circumstances,  the  Defendants  take  a  moiety  of  the  real  es- 
tate under  the  first  gift,  and  the  personalty  absolutely  ;  the 
bequest  over  must  foil,  being  too  remote. 


(a)  17  Ves.  479. 


(h)  2  Mer.  130. 


CASES  IN  CHANCERY. 

Thb  Lord  Crascbllor  : —  1841. 

In  this  case  the  question  arises  upon  the  will  of  Mr.     Ridokwa 

Thomas  Rtdgeway,  which  is  very  inaccurately  worded.        Mdnrrtb: 

Judgmm 

The  testator,  who  was  entitled  to  some  freehold  interest 
in  certain  mills  and  com  stores,  and  possessed  of  personal 
estate,  conusling  of  his  stock  in  trade  and  other  chattels, 
had,  at  the  date  of  his  will,  but  three  children  ;  and  it  was 
evident  his  intention  was  to  divide  all  hb  property,  of  what- 
ever kind,  amongst  those  three  children,  providing,  bow- 
ever,  for  the  event  of  his  having  other  children,  and  also 
strictly,  but  in  plain  and  express  language,  tying  up  his 
daughters'  shares. 

To  effectuate  his  general  object,  he,  in  the  first  place, 
gives  by  one  bequest  the  whole  of  his  property  absolutely 
to  his  children,  and  so  &r  there  is  no  dispute  ;  but  then  he 
goes  on  to  say,  "subject,  however,  to  the  restricrions  and 
limitations  hereinafter  expressed  and  mentioned."  Now,  the 
question  which  has  been  raised  turns  upon  the  extent  to 
which  those  limitations  are  to  be  carried. 

I  quite  agree  to  the  position  which  was  advanced  in  ar- 
gument, that  where,  by  one  clause,  property  is  absolutely 
given,  followed  by  other  clauses  restrictive  of  that  absolute 
gift,  but  in  terms  too  ambiguous  to  be  construed,  the  pro- 
perty absolutely  given  in  the  first  instance  should  be  held 
to  pass  unaffected  by  the  subsequent  ambiguous  clauses; 
but  here  that  is  not  the  precise  state  of  foots,  for  two  spe- 
tdes  of  property  are  included  in  one  general  devise,  and  the 
clauses,  creating  the  restrictions,  are  sought  to  be  confined 
to  one  spedes,  and  not  to  be  altogether  rejected.  Now,  St  is 
not  the  natural  construction,  that  those  restrictions  are  ap- 
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Able  to  one  species  of  the  property  and  not  to  the  other, 
esB  a  clear  necessity  exist  for  excluding  that'  other  from 
operation  of  the  clauses.  My  object,  in  all  cases  of  this 
d,  must  be,  to  give  that  construction  which,  looking  at 
whole  will,  appears  the  most  natural  and  the  most  Ukely 
tfiect  the  intention.  Here  the  testator  first  gives  all  his 
perty  to  his  three  children,  as  I  have  before  stated,  and 
n  comes  the  provisions  upon  which  the  whole  difficulty 
es.  "  And  my  will  and  desire  is,  that  immediately  after 
decease  my  executors  hereafter  to  be  named  shall  set  by 
le  or  otherwise,  on  the  most  advantageous  tenns,  to  a 
d  and  solvent  tenant,  my  siud  mill  and  corn-stores, 
ate  on  the  quay  aforesaid,  and  also  dispose  c^  my  stodi 
rade  and  other  properties  to  the  best  advantage,  and  the 
ceeds  thereof  they  are  forthwith  to  vest  in  Govenment 
irities  for  the  purposes  aforesmd."  The  question  is,  do 
se  words,  "  other  properties,"  include  the  mills  or  not: 
hold  that  they  do,  the  will  becomes  consistent  in  all  its 
ts,  and  the  testator,  however  inaccurately,  has  provided 
the  disposition  of  the  whole  of  his  property.  On  the 
itrary,  should  I  construe  those  words  "  other  property" 
be  confined  to  property  ejiudem  generis  with  his  slock 
trade,  and  thus  exclude  the  mills,  com  stores,  &c. ;  one 
lion  of  bis  property  must  go  in  one  way,  whikt  the  rest 
1  devolve  in  a  different  manner.  * 

Suppose  I  were,  by  my  will,  to  give  to  my  sen  an  estate 
life  in  my  manor  of  Dale,  and  limit  that  life  estate  ia 
ms  the  most  technical  and  stringent,  and  then  follow  up 
it  gift,  by  devising  in  the  same  clause  to  my  said  son, 
'  estates  A.  B.  C.  (naming  several  other  estates),  aod 
the  residue  of  my  property,  real  and  personal ;  my  son 
uld  take  the  reversion  in  fee,  depending  on  the  Ufc  estate 
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which  I  had  previously  given  him  in  my  manor  of  Dale.  1841. 
That  point  is  quite  settled,  and  this  shows,  that  general  Bidoeway 
words  may,  and  at  times  must,  be  construed,  so  as  to  include  Muvkittbick 
the  remnant  or  residue  of  a  property,  which  had  been  ex-  judgment, 
plicitly  given  to  the  same  person  for  a  limited  interest  in 
the  same  clause.  No  doubt  there  is  a  difficulty  in  holding, 
that  ^*  other  property"  means  the  very  same  mills  which 
were  just  before  desired  to  be  let ;  but  that  difficulty  must 
be  met,  and  is,  in  my  opinion,  best  met,  and  so  as  most  to 
effectuate  the  wishes  of  this  testator,  by  holding  that,  in  the 
words  **  other  property,'*  he  includes  his  freehold  estates.  I 
think,  too,  that  this  construction  is  rather  aided  by  the  suc- 
ceeding proviso  relative  to  his  son,  in  which  he  provides,  that 
in  case  he  should  wish  to  follow  his  trade  of  a  miller,  he  is 
to  have  these  premises  at  a  certain  rent.  <*  But  should  my 
said  son  James  wish  to  carry  on  the  business  of  a  corn  mer- 
chant and  miller,  my  wish  and  my  desire  is,  that  my  said 
executors  do  permit  and  suffer  him,  for  so  long  and  no* 
longer  than  he  shall  continue  so  to  do,  to  occupy  the  said 
stores  and  mill  at  a  rent  of  200/.  sterling  a  year,  subject  to 
the  head-rent  aforesaid,  and  also  subject  to  the  payment  of 
an  annuity  of  60Z.  per  annum,  heretofore  settled  upon  his 
mother,  and  secured  to  her  as  a  lien  on  said  premises :  they 
are  also,  in  the  event  aforesaid,  to  hand  him  over  his  full 
share  or  proportion  of  the  proceeds  aforesaid,  to  enable  him 
to  carry  on  said  business."  If  I  held  here  that  this  mill  is 
to  be  sold,  and  its  produce  to  form  part  of  that  capital 
which  the  children  are  to  share  equally  amongst  them- 
selves, I  adopt  a  construction  which  meets  the  manifest  in- 
tention of  the  testator,  that  the  whole  of  the  property  should 
go  in  the  same  way. 

The  other  question  in  this  case  is  as  to  the  extent  of  the 
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terest  which  the  son  and  daughters  were  to  take  under 
is  will ;  whatever  doubt  may  exist  as  to  the  son's  share, 
ere  can  be  none  as  to  the  dao§^hters'  portjons ;  for  the  tet- 
ter has  expressly  and  in  terms  said,  that  his  daughten 
ail  take  but  life  estates  in  their  respecdve  portions.  The 
Drds  of  the  will  are:  "But  with  respect  to  my  said  daugh- 
rs  or  any  future  female  issue,  I  order  and  direct  that  their 
ares  of  the  proceeds  aforesaid  be  rested  In  OoTemment 
curitieB  as  aforesaid,  and  the  interest  thereof  only  be  daim- 
le  by  them  or  any  of  them,  or  by  the  husband  or  faos- 
inds  with  whom  they  may  respectively  intermarry,  and 
liich  said  interest  shall,  upon  such  intermarriage,  or  on 
eir  respectively  attaining  the  age  of  twenty-one  years,  be 
id  to  such  daughters  upon  th^  own  sole  and  proper  le- 
ipts  notwithstanding  such  corertuie  ;  the  principal  I  di- 
et to  remain,  and  in  full  integrity  to  be  preserved  for  the 
e  and  behoof  of  the  issue  of  ray  said  daughters  of  tb^ 
dies  lawfully  b^otten,  to  be  divided  between  the  respec- 
'e  issue  of  such  daughters,  share  and  share  alike ;  and  in 
se  of  the  death  of  any  of  my  siud  children  without  any 
cb  issue,  his  or  her  share  so  dying  I  direct  to  be  divided 
tween  the  survivors,  share  and  share  alike;  and  if  but  one, 
e  entire  to  that  one."  What  then  is  the  true  construc- 
in  of  these  limitations  ?  It  is  argued  that  the  gift  over  in 
&ult  of  issue  gives  to  the  daughters  an  absolute  estate; 
r  it  is  said,  were  it  real  estate,  limitations  similar  to  those 
>utd  clearly  give  them  an  estate  in  fee  tail,  and  if  so,  they 
B  entitled  to  the  absolute  property  in  this  as  permnalty, 
being,  as  I  admit,  quite  clear,  that  words  which  in  realty 
I'e  a  fee  tail,  are  always  held  in  personalty  to  pass  the  ab- 
lute  interest.  But  in  this  argument  the  parties  have  quite 
erlooked  this,  that  the  word  "issue"  cannot  have  the 
saning  which  they  would  ascribe  to  it.     The  testator  has 
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over  and  over  again  translated  '^  issue"  to  mean  ^*  children,"         i84i. 
and  this  enables  or  rather  compels  me  to  put  a  particular     rhjoewat 
construction  on  the  word.    It  is  a  well  settled  rule  of  con-  ..      ^' 

MUNKITTBICK 

struction,  and  one  to  which,  from  its  soundness,  I  shall  al-         

Judgment, 

ways  strictly  adhere,  never  to  put  a  different  construction 
on  the  same  word,  where  it  occurs  twice  or  oftener  in  the 
same  instrument,  unless  there  appear  a  clear  intention  to 
the  contrary.  Having  thus  explained  the  testator's  mean- 
ing, where  he  desires  the  whole  "  in  full  integ^ty  to  be 
preserved  for  the  use  and  behoof  of  the  issue  of  my  said 
daughters  of  their  bodies  lawfully  begotten,  to  be  divided 
between  the  respective  issue  of  such  daughters,  share  and 
share  alike,"  I  must  hold  this  gift  to  be  a  gift  to  the  daugh- 
ters for  their  respective  lives,  with  remainder  to  their  re- 
spective children  as  tenants  in  common,  and  in  case  they 
die  without  children,  over.  By  adopting  this  construction 
there  is  no  difficulty ;  all  parts  of  the  will  are  reconciled. 
An  objection  has  been  ingeniously  started,  founded  upon 
the  invalidity  of  the  gift  over ;  but  to  that  I  shall  only  say, 
the  validity  or  invalidity  of  the  gift  over  cannot  affect  the 
prior  gifts.  At  present  I  shall  determine  nothing  as  to  the 
validity  of  the  gift,  save  that  the  daughters  are  entitled  to 
life  mterests  as  tenants  in  common,  and  after  their  deaths 
there  must  be  liberty  to  apply. 
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HALL  V.  HILL. 

HE  Plaintifis  in  this  suit  were  John  Hall,  and  lus  wife 
\arlotte  Hall,  otherwise  Hill,  who  was  one  of  the  dangh- 
rs  of  Boyle  HiU,  of  Hatnpstead,  in  the  county  of  Cork. 

Od  the  occauon  of  the  marriage  of  the  Fiaintifib,  a  aet- 
iment  was  executed,  bearing  date  the  2nd  of  August,  1 637, 
d  made  between  the  said  John  Hall  of  the  first  part,  the 
id  Charlotte  Hall  of  the  second  part,  the  said  Boyle  Hill 

the  third  part,  and  William  Hall,  and  Boyle  Trarert 
ill  of  the  fourth  part,  whereby  after  reciting  the  intend- 

marriage,  and  that  the  said  Boyle  Hill  had  executed  his 
<nd  with  warrant  of  attorney  for  confessing  judgment 
ereon,  of  equal  date  with  the  said  deed,  conditioned  for 
yment,  to  the  said  John  Hall,  his  executors,  administia- 
ra,  or  assigns,  of  the  sum  of  800/.  by  certain  instalments : 
HI.  on  the  26di  of  March,  1839  ;  100/.  on  the  29tb  of 
tptember,  1839;  and  400/.,  the  residue  thereof,  on  the 
y  next  after  the  decease  of  the  said  Boyle  Hill,  without 
y  interest  on  the  said  monies  -,  which  said  monies  so  se- 
red  by  the  sud  bond  and  warrant  were  the  portion  of  the 
id  Charlotte  Hill,  on  her  siud  intended  marriage ;  and 
■ther  reciting,  that  the  said  John  Hall  had  executed  his 
nd  with  warrant  of  attorney  for  confesung  judgment 
ereon  of  same  date  with  the  aaid  settlement  conditioned 
r  the  payment  of  800/.  to  the  said  William  Hall,  and 


if  to  be  paid  dnrlog  hii  life,  ud  the  reddae  upon  bit  dacvwe ;  and  thea 
led  to  bla  nid  daugbter  a  legicj  of  8001. ; — Held,  that  tM»  legu:;  to  dM 
be  coiudderad  ai  a  tatlihotlon  oT  tbe  dabt  to  tbs  bubaiid ;  and  that  panil 
Imiailble  to  ihov  that  the  one  wai  intended  bj  the  testator  to  be  a  atia- 
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Boyle  Travers  HUt^  on  the  2nd  of  February  next  ensuing 
the  date  of  the  said  settlement  :  and  that  said  last  men- 
tioned bond  was  vested  in  the  said  trustees,  upon  the  trusts 
thereinafter  mentioned:  the  said  deed  witnessed,  that  it  was 
agreed,  that  the  said  trustees  should  stand  possessed  of  the 
said  bond,  and  any  judgment  which  should  be  entered 
thereupon,  for  the  use  and  benefit  of  the  said  John  Hall 
until  his  decease,  or  until  he  should  £Edl  in  his  circumstances 
and  become  insolvent,  or  until  he  should  become  bank- 
rupt ;  and  from  and  after  the  happening  of  any  of  said  con- 
tingencies, then  in  trust  for  the  use  of  the  said  Charlotte 
Hill  for  her  natural  life,  for  her  sole  and  separate  use,  free 
from  the  control  of  the  said  John  Hall  or  his  creditors  ;  and 
from  and  after  the  decease  of  the  survivor  of  the  said  John 
Hall,  and  Charlotte  his  intended  wife,  oi  the  said  John 
Hall  becoming  insolvent,  or  bankrupt,  and  the  said  Char- 
lotte not  being  then  alive,  then  to  and  amongst  the  issue 
of  the  said  marriage  in  such  manner  and  form  as  the  said 
John  Hall  should  direct  and  appoint,  and  in  default  of  ap- 
pointment, share  and  share  alike ;  and  in  case  there  should 
be  no  issue  of  said  marriage,  or  in  case  their  should  be  any, 
who  being  a  son,  should  die  under  the  age  of  twenty-one, 
or  a  daughter,  under  the  age  of  twenty-one  and  unmarried ; 
in  such  case  it  should  be  lawful  for  Charlottey  the  siud  in- 
tended wife,  by  her  last  will  and  testament  to  dispose  of  the 
same  and  every  part  thereof,  to  any  person  or  persons,  and 
in  any  manner  she  might  think  fit. 


1841. 

Hall 

Hill. 

Statememt. 


Some  months  previous  to  this  marriage,  Robert  Hall  (a 
brother  of  the  Plaintiff  John  Hall)  had  intermarried  with 
Margaret  Hilly  another  daughter  of  the  said  Boyle  Hilly 
and  on  the  occasion  of  that  marriage  a  settlement  of  the 
23rd  of  March,  1837,  was  executed  in  every  respect  similar 
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'^^-  ,  to  the  one  hereinbefore  mentioned  ;  Robert  Hall^  in  like 
manner,  giving  his  bond  and  warrant  of  attorney  to  the  troft- 
tees  of  the  settlement  (who  were  ako  the  same  trastees  as 
in  the  PlaintiflTs  marriage  settlement)  conditioned  to  pay 
800/.  on  the  1st  of  June,  1837 ;  and  Boyle  HOI  giving  his 
bond  and  warrant  of  attorney  to  the  said  Robert  HaU  con- 
ditioned for  payment  of  800/.,  by  instalments  of  20M.  on 
the  1st  of  June,  1837 ;  1007.  on  the  1st  of  June,  1839 ;  and 
the  residue,  400/.  on  the  day  next  after  the  decease  of  the 
said  Boyle  HUl,  and  without  any  interest.  And  the  monies 
secured  by  the  said  bond  and  warrant  were  in  like  manner 
recited  to  be  the  portion  of  the  said  Margaret  Hill  on  her 
said  intended  marriage. 

On  the  24th  of  December,  1837,  Boyle  Hill  departed 
this  life ;  on  the  previous  day  he  made  his  last  will  and  tes- 
tament,   and  thereby  devised  and  bequeathed  all  his  real 
and  personal  estate  to  his  nephew,  Charles  Newman^  upon 
trust,  to  permit  and  suffer  his  ^*  dearly  beloved  wife,  Eliza-       I 
beth  Hilly  otherwise  Rogers^  to  take  one  annuity  or  yearly 
sum  of  200/.  per  annum^  during  the  term  of  her  natural 
lifej  with  power  of  distress  and  entry  for  recovery  of  the 
same,  as  in  cases  of  non-payment  of  rent ;"  and  then,  after 
some  bequests  to  certain  relations,  upon  trust,  to  pay  ^<  to 
my  daughter,  Charlotte  Hall^  otherwise  Hill,  the  sum  of 
800/.,  and  to  my  daughter,  Margaret  Hall^  otherwise  Hilly 
the  sum  of  600/. ;  and  my  will  fturther  is,  that  my  fiurm  and 
lands  of  Mount  Boyle,  in  the  South  Liberties  of  Cork, 
shall  go  to  and  be  enjoyed  by  my  dear  wife  during  her 
life,  free  from  any  debts  and  legacies,  with  power  to  her  to 
devise  the  same  by  deed  or  will  to  any  person  or  persons 
she  may  think  fit ;  and  I  also  bequeath  to  her  all  my  house- 
hold furniture,  plate,  linen,  china,  horses,  carriages,  and 
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Other  personal  property  now  immediately  in  use  by  me ;  I        10^^* 
further  direct  my  trustee  to  pay  out  of  the  property  devised,         Hall 
my  debts,  and  funeral  and  testamentary  expenses ;  and  sub-        hill. 
ject  to  such  debts  and  legacies,  I  direct  my  said  nephew,     statemeni. 
Charles  Neumian,  to  permit  my  son,  Boyle  Travers  Hillj 
to  take  the  residue  of  the  rents  and  profits  of  my  said  es- 
tates to  his  own  use  during  his  life,  and  after  his  decease  I 
devise  and  bequeath  the  same  to  my  said  son  Thomas  New- 
man  Hill  and  his  issue  lawfully  to  be  begotten,  and  in  de- 
fault of  such  issue,  to  my  own  right  heirs  for  ever." 

On  the  same  day  the  testator  added  a  codicil  to  his  will  in 
the  following  words :  ^'  Whereas,  since  the  execution  of  my 
will  I  have  been  advised  that  it  would  be  better  to  substitute 
a  trustee  for  my  son  Boyle  Travers  HUl^  I  have  therefore 
obliterated  his  name,  and  substituted  that  of  my  nephew, 
Charles  Newman^  oi  Hollyhill,  in  the   County  of  Cork, 
£sq.,  and  I  hereby  devise  all  the  property  devised  to  my 
said  son  Boyle,  to  the  said  Charles  Nevrman,  upon   the 
trusts  in  my  said  will  mentioned,  and  I  give  to  him,  the 
said  Charles  Newman^  fiill  power  and  authority  to  raise 
my  several  debts  and  legacies  in  my  said  will  mentioned,  off 
my  said  estates  and  property,  by  sale,  demise,  or  mortgage 
of  the  same,  or  a  competent  part  thereof;  and  I  also  give 
to  my  said  trustee,  Charles  Newman,  full  power  and  autho- 
rity to  lease,  demise,  or  set,  all  or  any  part  of  my  sud  es- 
tates and  lands,  for  any  term  not  exceeding  thirty-one  years 
in  possession,  and  not  in  reversion,  and  without  fine ;  and  in 
the  event  of  my  said  nephew,  diaries  Newman,  declining 
to  act  in  the  trusts  hereof,  I  devise  and  bequeath  all  my 
said  estates  and  property  to  my  son-in-law,  John  Hally 
Esq.,  as  a  substitute  for  my  said  nephew,  Charles  Newman^ 
and  1  direct  my  said  son-in-law,  John  Hall,  to  execute  the 

VOL.  I.  H 
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^^^'        trusts  of  my  said  will,  as  fully  and  effectually  as  if  he  had 


Haix        been  named  trustee  therein." 


V. 
HlLI.. 


Statement.  ^^^  tostator's  nephew^  Charles  Newman,  having  refused 

to  act,  administration  with  the  will  annexed  of  the  estate 
and  effects  of  the  said  Boyle  Hill  was  granted  to  the  Plain- 
tiff, John  HaUj  and  he  and  his  wife  Charlotte  as  a  Co- 
Plaintiff,  in  right  of  her  legacy,  filed  the  present  bill  for  the 
general  administration  of  the  estate  of  the  said  testator. 

Elizabeth  Hill,  the  widow  of  the  testator,  by  her  answer 
submitted  that  she  was  entitled  not  only  to  the  several  gifts 
bequeathed  to  her  by  the  will  of  her  husband,  but  also  to 
dower  out  of  all  the  lands  and  premises,  whereof  the  said 
Boyle  Hill  was  seised  in  fee,  her  right  thereto  not  having 
been  expressly  barred ;  but,  if  the  Court  should  be  of  opi- 
nion that  she  was  not  entitled  to  receive  both  provisionst 
and  that  she  was  bound  to  elect  between  them,  then  she 
elected  to  take  the  provisions  made  for  her  by  the  will. 

The  other  Defendants  (except  JRofterf  Hall,  and  Margaret 
his  wife,  whose  interests  were  similar  to  those  of  the  Plain- 
tiffs) by  their  answers  insisted,  that  the  sums  secured  by  the 
bonds  respectively  passed  to  the  Plaintiff,  John  Hall,  and 
his  brother,  the  Defendant  Robert,  were  the  portions  of  the 
testator's  two  daughters,  Charlotte  and  Margaret,  and  that 
the  legacies  of  800/.  and  600/.,  bequeathed  to  the  Plaintiff 
Charlotte,  and  the  Defendant  Margaret,  were  intended  to 
be  in  satisfaction  of  the  said  portions,  and  the  sums  due  upon 
foot  of  the  two  bonds  respectively.  It  appeared  in  evidence, 
that  judgments  had  been  entered  against  the  testator  on  both 
the  bonds ;  that  no  payment  was  ever  made  on  account  of  the 
sum  due  to  the  Plaintiff  John  Hall;  but  that  200/.  had 
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been  paid  to  the  Defendant  Robert  Hallj  by  the  testator  1S41. 
shortly  previous  to  his  death,  in  consequence  of  the  said  Hau 
Robert  Hall  having  threatened  to  take  proceedings  at  law        hill. 

against  the  said  testator  for  the  recovery  thereof.    It  also  statement 
appeared,  that  the  lands  of  Mount  Boyle,  which  had  been 
devised  to  the  widow,  were  held  by  the  testator  in  fee  simple. 

On  the  part  of  the  Defendants  the  following  evidence  was 
tendered.  First,  that  of  Doctor  Mann ;  he  stated  in  his 
depositions,  that  he  attended  the  testator  in  his  last  illness, 
and  finding  him  in  a  perilous  state,  suggested  to  him  the  pro- 
priety of  making  his  will,  and  offered  to  prepare  it  accord<- 
ing  to  the  best  of  his  abilities,  in  case  no  other  professional 
man  should  come  in  time ;  that  he  (the  witness)  accordingly 
took  down  in  writing  from  the  testator's  own  dictation  his 
instructions ;  but  before  he  had  finished,  a  solicitor,  named 
Atkin,  arrived,  attended  by  his  clerk,  upon  which  the  wit- 
ness handed  to  Athin  the  will  as  drawn  by  him,  and  left  the 
matter  in  his  hands.  Mr.  Atkin  immediately  read  over  the 
will,  asked  the  testator  several  questions,  and  dictated  the 
form  to  his  clerk ;  after  which,  the  will  was  read  over  to 
the  testator,  and  was  then  executed  by  him  in  the  usual 
manner.  The  witness  then  stated,  that  he  did  not  know 
what  had  become  of  the  written  instructions,  having  given 
the  same  to  Atkin  ;  but  they  were,  that  Robert  Hall  should 
be  secured  or  satisfied  in  the  sum  of  600/.,  which  the  testa* 
tor  admitted  to  be  the  balance  due  to  him  on  foot  of  the 
marriage  portion  with  his  daughter  Margaret ;  and  that  a 
sum  of  800/.  should  be  also  secured  to  the  said  JohnHaU^  as 
the  marriage  portion  with  his  daughter  Charlotte  ;  *^  and  the 
express  object  and  instructions  of  the  said  testator  was  and 
were  to  render  the  said  sums  doubly  secure  by  ratifying 

them  by  his  will,  and  not  that  the  said  Robert  Hall^  or 
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John  Hall  should  either  of  them  get  or  derive  any  additional 
sum  under  or  by  virtue  of  his  said  will ;"  the  further  in- 
structions the  witness  could  not  accurately  set  forth,  but 
they  were  contained  accurately,  with  perhaps  some  trifling 
variations,  in  the  will  as  drawn  by  Atkin. 


Atkin^  in  his  depositions  stated,  that  he  was  applied  to  on 
the  evening  of  the  23rd  of  December,  to  prepare  the  will  of  the 
testator  ;  that  he  received  a  paperof  instructions  in  the  hand- 
writing of  Dr.  Mann  ;  that  these  instructions  contained  the 
names  of  the  intended  legatees,  and  the  sums  intended  by  the 
testator  for  each  of  them ;  that  the  parol  instructions,  which 
witness  received  from  the  testator,  were  a  statement  of  the 
amount  and  value  of  his  property,  a  repetition  of  the  names 
of  his  intended  legatees,  and  of  the  trustees  whom  the  testa- 
tor wished  to  appoint ;  that  he  did  not  then  know  or  receive 
any  information  whether  the  testator  had  therefore  made 
any  provision  for  his  daughters  Charlotte  and  Margaret^ 
although,  from  the  confusion  which  prevailed,  such  circum- 
stance might  have  been  mentioned.  Witness  further  stated, 
that  he  had  not  any  previous  knowledge  of  the  affairs  of  the 
testator,  never  having  been  engaged  for  him  in  any  profes- 
sional business ;  and  further,  that  he  had  returned  the  written 
instructions  to  Dr.  Mann^  by  the  direction  of  the  testator. 

This  evidence  was  objected  to  on  the  part  of  the  Plain- 
tiffs, but  was  permitted  to  be  read  de  bene  esse. 


Artfumnit.  Mr.  Seijt.  Greene^  Mr.  T,  B,  C.  Smithy  and  Mr.  Bloody 

for  the  Plaintiffs. 


Mr.  Serjt.  Warren^  and  Mr.  C.  Coppingery  for  the  De- 
fendants Robert  Hally  and  Margaret  his  wife. 
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Mr.  Litton^  Mr.  Br etoster,  Mr.  J.  J.  Murphy,  and  Mr.  1841. 

Hoffer  C.  Walker,  for  the  widow,  Elizabeth  Hill,  and  the  Hall 

other  Defendants.  Hill. 


Three  questions  were  argued  :  first,  whether  Elizabeth 
Hill,  the  widow  of  the  testator,  was  barred  of  her  dower 
by  reason  of  the  provisions  made  for  her  by  the  will  of  the 
testator,  Boyle  Hill ;  secondly,  whether  the  debts  due  to 
the  Plaintiff,  John  Hall,  and  the  Defendant,  Robert  Hall, 
by  the  testator,  Boyle  Hill,  were  satisfied  by  the  legacies 
respectively  given  to  their  wives,  Charlotte  Hall  and  Mar- 
yaret  Hall ;  and  lastly,  whether  the  parol  evidence  herein- 
before stated  was  admissible.  The  case  is  so  elaborately 
discussed,  and  the  authorities  so  carefully  reviewed  in  the 
judgment  of  the  Lord  Chancellor,  that  it  has  not  been 
considered  necessary  to  insert  the  counsel's  argument. 

The  following  were  the  authorities  cited  on  the  first  ques- 
tion :  Arnold  v,  Kemp8tead(a),  Villa  Real  v.  Lord  Gal- 
way(b),  Miall  v.  Brain(c),  Roadley  v.  Dixon(d),  Pitts  v. 
Snowden{e)j  Greatorex  v.  Carey{f),  Dowson  v.  Bell{y), 
Harrison  v.  Harrison(Ji)y  and  Dummer  v.  Pitcher{i), 

With  respect  to  the  second  and  third  questions,  refe- 
rence was  made  to  the  following  cases :  Bellasis  v.  Uth- 
ivatt(j),  Chancey^s  case{k)  ;  Richardson  v.  Greese  (/),  Clark 
V.    Sewell{ni)y   Crompton    v.  Sale{n),    Matthews  v.  Mat- 

(a)  Ambl.  466  ;  2  Eden,  236.  (A)  1  Keen,  765. 
(ft)  Ambl.  682  ;    1  Bro.  C.  C.       (0  2  Mylne  &  K.  262. 

292  (n).  0*)  1  Atk.  426. 

(c)4  Mad.  119.  (A)  1  P.  Wms.  408. 

(d)  3  Rubs.  192.  (t)  3  Atk.  65. 

(0  1  Bro.  C.  C.  292  (n).  (m)  3  Atk.  96. 

(/)  6  Ves.  615.  (»)  2  P.  Wms.  553. 
ig)  1  Keen,  761. 


Argument. 


lOS 


CASES  IN  CHANCERY. 


1841. 

— -V— 


Haul 

V. 

Hill. 


JMTffUMtHim 


thews{a),  Field  v.  Mostyn(b),  Tolson  y.  CoUins(c)y  Carr  v. 
Ea8tabrooke{d)yAdams  y. Lavender {e)^  Hinchcliffe  v.Hinch^ 
diffe(f)y  Sroum  y.  Selwin(ff)f  Pole  v.  Zrorif  Somers^h)^ 
Druce  v.  Denuon{i)j  Hurst  v.  Beach(j)y  Wallace  v. 
Pomfret(k),  Manck  v.  iorrf  Manch(J)y  Weall  v.  -Rictf(iii), 
Booker  y.Allen(n),  Lloyd  v.  Harvey  {o)y  The  Earl  of  Glen- 
gall  y.Bamard{p)f  Clemenison  v.  Gandyiq)^  FazaJurly 
y.  Gillihrand(r)^  Powys  v.  Mansfield{s)* 


Nov.  S2. 

Judgmmti, 


The  Lord  Chancellor  : — 

In  this  case  two  questions  arise,  one  as  to  the  right  of  the 
widow  to  dower,  and  the  other  as  to  the  double  portions. 
The  latter  inyolyes  the  question  of  the  admissibility  of  parol 
evidence,  a  consideration  of  a  most  important  nature. 


With  regard  to  the  first  question,  the  widow's  right  to 
dower,  it  is  hopeless  for  any  Judge  to  expect  to  reconcile 
all  the  cases  upon  the  subject :  it  would  be  impossible  to 
do  so.  In  this  case  the  widow  not  only  took  an  annuity 
charged  upon  the  entire  estate,  but  also  a  portion  of  the 
very  estate.  Out  of  that  part,  of  course,  the  widow  is  not 
dowable ;  but  the  question  still  remains,  whether  the  tes- 
tator has  disposed  of  the  estate  in  such  terms,  as  indicates 


(a)  2  Yes.  Sen.  685. 

(ft)  3  Anstr.  831  (q). 

(c)  4  Yes.  483. 

(<f)3  Yes.  561. 

(«)  M'CleU.  &  Y.  41. 

(/)  3  Yes.  516. 

ig)  Ca.  temp.  Talb.  240. 

(A)  6  Yes.  309. 

(t)  6  Yes.  385. 

0^5  Madd.  351. 


(A)  11  Yes.  542. 
(0  1  BaU  &  B.  298. 
(m)2Rus8.  &  M.  251. 
(n)  2  Russ.  &  M.  270. 
(o)  2  Russ.  &  M.  310. 
(p)  1  Keen,  769. 
(jq)  1  Keen,  309. 
(r)  6  Sim.  591. 
(0  3  Mylne  &  C.  359. 


CASES  IN  CHANCERY. 


103 


an  intention   that  his   widow  was  not  to  take  anything 
dehors  the  will. 

In  looking  through  the  cases,  it  is  impossible  not  to  be 
struck  with  this,  that  Lord  Camden^  in  the  case  of  VUla 
Real  V.  Lord  Galway{a\  intended  to  rest  that  case  on  the 
gift  of  the  annuity,  for  although  there  was  contained  in  the 
will  a  power  of  leasing  for  the  benefit  of  the  daughter,  to 
whom  the  estate  was  given,  and  other  circumstances  show- 
ing an  intention  thiEit  the  widow  was  not  to  have  dower,  yet 
he  did  ostentatiously  put  the  whole  case  upon  the  gift  of  the 
annuity,  and  did  in  fact  overrule  the  previous  authorities, 
which  decided  that  an  annuity  was  not  inconsistent  with  the 
claim  of  dower.  It  is  impossible  to  say  that  Lord  CamdeiVs 
decision  remains  untouched,  for  it  is  now  clearly  settled, 
that  the  mere  gifit  of  an  annuity  out  of  the  estate  has  not  the 
effect  of  barring  the  widow  of  dower ;  but  although  this  is 
now  settled  law,  yet  all  the  Judges  in  later  times  have  taken 
care  to  save  whole  the  decision  of  Lord  Camden^  and  to 
tell  you  that  VUla  Real  v.  Lord  Galway  is  still  a  binding 
authority.  This  they  contrive  to  effect,  by  distinguishing 
the  grounds,  upon  which  Lord  Camden  might  have  rested 
his  decision,  from  the  grounds  on  which  he  really  decided 
the  case.  Thus  Lord  Redesdale  in  Birmingham  v.  jfiTir- 
waa(£),  puts  the  case  on  its  circumstances,  which,  he  says, 
were  sufficient  to  authorize  the  decision ;  and  Lord  Lynd-^ 
hurst,  in  Roadley  v.  Dixon(c\  refers  the  case  to  grounds, 
from  which  Lord  Camden  abstained.  I  think,  therefore, 
that  while  Villa  Real  v.  Lord  Galway  may  be  considered 
as  an  authority,  it  cannot  be  held  an  authority  upon  the  ab- 


1841. 

Hall 

V. 

Hill. 
Judgment, 


(fl)  Ambl.  682 ;  1  Bro.  C.C.  292  (n).     (c)  3  Riiss.  192,  202. 
(6)  2  Sch.  &  L.  444,  463. 
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stract  point,  as  the  question  has  been  decided  the  other 
way.  At  the  same  time,  if  it  had  been  an  untouched  ques- 
tion, I  should  have  decided  like  Lord  Camden,  that  an  an- 
nuity and  dower  were  inconsistent,  and  that  one  should  be 
deemed  a  satisfSeu;tion  for  the  other.  The  law  is,  however, 
decided  the  other  way,  and  so  I  must  now  take  it. 


It  is  equally  settled  by  Birmingham  v.  Kirwan,  followed 
by  the  Vice-Chancellor  in  Lord  Dorchester  v.  The  Earl  of 
Effingham{a)y  and  the  point  cannot  now  be  disputed,  that 
a  mere  devise  to  a  wife  of  a  portion  of  an  estate,  out  of 
which  she,  as  a  widow,  would  be  dowable,  does  not  pre- 
vent  the  claim  of  dower  out  of  the  residue  of  the  estate. 
Though  alone,  either  of  these  circumstamces  is  not  suffi- 
cient to  bar  the  right  of  dower,  yet  coupled  together,  they 
are  entitled  to  much  weight ;  and  when  I  find  a  testator 
carefully  distributing  his  property  among  the  several  mem- 
bers of  his  family,  giving  to  his  wife  an  annuity,  and  also  a 
portion  of  his  real  estate,  I  am  bound  to  look  to  all  the  ex- 
pressions of  his  will,  and  the  different  provisions  in  it,  in 
order  to  see  whether  the  Court  can  collect  a  clear  inten- 
tion (implied  it  may  be)  on  the  part  of  the  testator  to  ex- 
clude the  widow  from  anything,  but  what  is  g^ven  to  her 
on  the  face  of  the  will.  In  Villa  Real  v.  Lord  Galway, 
Lord  Camden  observes,  that  the  widow  never  can  enjoy  the 
annuity,  as  the  will  has  given  it,  if  she  claims  her  dower ; 
for  if  she  enters  into  possession  of  a  third  in  right  of  her 
dower,  she  must  sink  so  much  of  her  annuity  as  that  third 
ought  to  bear  in  proportion ;  and  there  is  no  pretence  to 
say,  that  the  whole  annuity  by  any  equitable  marshalment 
shall  be  thrown  upon  the  remaining  two-thirds.     This  is 


(a)  Cooper,  104. 
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not  the  view  in  which  I  should  have  agreed  with  Lord    ^    ^^^-    . 
Camden  ;  it  does  not  appear  to  me  well  founded.    If  an  an-        Hali. 
nuity  be  given  to  the  wife,  out  of  all  the  estate,  that  would        Hul. 
not  prevent  her  from  receiving  both  the  annuity  and  her     jmdjrnent, 
dower*  The  estate  is  devised  subject  to  the  annuity  (in  the 
same  manner  as  if  a  charge  had  been  created  in  fieivour  of  a 
third  party),  and  subject  also  to  the  dower.  The  law  gives 
the  dower,  the  act  of  the  party  himself  the  annuity.     It  is 
the  first  charge  created  by  the  will ;  and  whoever  takes  the 
residue  of  the  estate,  takes  subject  to  both. 

Upon  looking  at  the  whole  of  this  will,  and  spelling  out 
the  intention  from  its  several  provisions,  I  am  of  opinion 
that  the  widow  is  barred  of  her  dower ;  and  I  have  come  to 
that  conclusion  not  alone  from  the  circumstance  that  an  an- 
nuity has  been  given  to  her,  nor  because  a  part  of  the  es- 
tate has  been  devised  to  her,  but  from  a  full  consideration 
of  the  different  provisions  of  the  will. 

[His  Lordship  here  read  the  will.] 

It  may  be  considered  difficult  to  reconcile  the  cases  oiHar^ 
risen  v.  Harrison(a)  and  Dowson  v.  BeU(b),  with  the  prin- 
ciple upon  which  the  cases  oiRoadley  y.Dixon{c)j  SLudMiall 
V.  Brain{d)y  were  decided.  In  Miall  v.  Brainy  the  testator 
directed  that  his  trustees,  to  whom  he  had  given  all  his  es- 
tates both  real  and  personal,  should  permit  his  daughter  to 
occupy  and  enjoy  a  certain  freehold  hoUse  for  her  life :  Sir 
John  Leach  in  his  judgment  says,  '^  The  testator,  I  think, 
contemplated  for  his  daughter  the  personal  use,  occupation. 


(a)  I  Keen,  765.  (c)  3  Russ.  192. 

(6)  1  Keen,  761.  (d)  4  Madd.  1 19. 
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^0^1-        and  enjoyment  of  this  house,  and  such  personal  use,  <h5CU- 
Hau.        pation,  and  enjoyment,  is  inconsistent  with  the  widow's 
HiuL.        right  to  dower  out  of  that  house."   And  again,  **  this  house 
Judgment.      ^  P^^  ^^  &  general  devise  to  the  trustees  of  all  his  real  es- 
tate, and  the  testator  has  not  g^ven  this  house  to  the  trus- 
tees free  from  the  widow's  dower,  unless  he  has  so  given  his 
whole  real  estate.     I  think  the  testator  has  shown  a  plaia 
intent,  that  the  trustees  should  take  an  interest  in  this 
house,  which  would  exclude  the  widow's  dower,  and  the 
same  intention  must  necessarily  be  applied  to  the  whole  es- 
tate which  passes  by  the  same  devise."     Sir  John  Leach 
decided  that  case  wholly  upon  an  implication  arising  from 
the  terms  of  the  will.     Seeing,  that  part  was  given  to  the 
daughter  for  her  personal  occupation  and  enjoyment,  he 
considered  that  the  widow's  right  to  dower  was  excluded 
from  that  part ;  and  finding  all  in  the  one  clause,  he  could 
not  confine  the  implication  as  to  part,  and  not  extend  it  to 
the  whole.     That  case  was  followed  by  Lord  Lyndhunt  in 
Roadley  y.  Dixon. 

In  the  codicil  to  this  will,  the  testator,  after  changing 
the  trustee,  whom  he  had  appointed  by  his  will,  and  nomi- 
nating his  nephew,  Charles  Neioman,  in  his  stead,  speaks 
as  to  the  mode  in  which  his  debts  were  to  be  paid,  and  then 
he  gives  a  power  of  leasing  to  his  trustee,  in  the  following 
terms :  "  I  also  give  to  my  said  trustee  full  power  and 
authority  to  lease,  demise,  or  set,  all  or  any  part  of  my  said 
estates  and  lands  for  any  term  not  exceeding  thirty-one  years 
in  possession,  and  not  in  reversion,  and  without  fine."  Now, 
I  do  not  see  how  I  can  avoid  holding  that  the  widow,  in 
this  case,  is  barred  of  her  dower^  if  I  am  to  follow  the  au- 
thorities, and  in  particular  the  case  of  Butcher  v.  Kemp(a), 

(a)3Madd.  61. 
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before  the  same  learned  Judge  who  decided  Miall  v.  Brain^    .    ^^^'    . 
and  who,  in  this  case,  followed  his  own  previous  decision.        T^^x^ 
In  that  case  of  Butcher  v.  Kemp,  the  testator  devised  his        Hul. 
farm  to  trustees,  and  declared,  ^^  that  they  should  stand  pos-     judgment. 
aessed  of  the  fium  during  the  minority  of  his  daughter,  up- 
on trust,  to  carry  on  the  business  thereof,  or  let  the  same 
upon  lease  for  her  benefit,  as  to  them  or  the  survivor  should 
seem  best."    Sir  John  Leach  says,  *'  The  question  is,  whe- 
ther the  testator  can  be  considered  as  speaking  here  of  his 
interest  in  the  fiEurm,  subject  to  the  widow's  cflaim  of  dower. 
His  plain  intention  is,  that  his  trustees  should,  for  the 
benefit  of  his  daughter,  have  authority  to  continue  his  busi- 
ness in  the  entire  farm,  which  he  himself  occupied,  and  this 
intention  must  have  been  disappointed,  if  the  widow  could 
have  assigned  to  her  a  third  part  of  this  land.    This  case  is 
within  the  principle  oiMiall  y.Bratn^  which  was  lately  before 
me,  in  which  I  held  the  claim  of  dower  necessarily  excluded 
by  the  gift  of  a  house,  for  the  personal  occupation  and  enjoy- 
ment of  the  testator's  daughter."     Now,  I  am  not  aware 
how  the  power  of  leasing,  in  this  case,  can  be  exercised  over 
all  the  estate,  if  the  widow's  right  to  dower  be  allowed. 
One  can  understand  how  the  rents  might  be  enjoyed  or  the 
estate  sold,  subject  to  the  claim  for  dower,  but  how  could  you 
demise  an  estate,  subject  to  the  right  of  this  lady  to  have  a 
third  part  thereof  set  out  by  metes  and  bounds.     You  can- 
not give  her  the  right  of  dower,  and  yet  exercise  the  power 
of  leasing  over  the  whole  of  the  estate  out  of  which  she  is 
to  have  dower.     If,  therefore,  I  am  bound  to  spell  out  the 
intention  of  the  testator,  I  think,  looking  at  the  whole  frame 
of  the  will  and  its  several  provisions,  that  the  testator  meant 
to  provide  for  his  wife  by  his  will,  and  that  she  was  to  have 
nothing  but  what  he  gave  to  her  by  the  will.  He  gives  her 
a  house  and  the  furniture ;  he  gives  her  also  an  annuity  out 
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,    ^0^1'    ,     of  the  general  estate,  and  she  has  acquired  under  the  will  a 

Hall        much  greater  provision  than  she  would  have  been  entitled 

Hill.        to  as  dower  in  the  ordinary  way ;  that  she  is  of  this  opinion 

Ju^meut.      ^  evident,  because  she  has  elected  to  take  under  the  will, 

if  required  to  make  an  election  :  I  hold,  therefore,  that  she 

is  barred  of  dower,  and  that  by  clear  implication  ;   I  have 

satisfied  myself  of  the  intention  of  the  testator ;   I  despair, 

as  I  have  already  said,  of  reconciling  the  authorities  on  this 

subject,  but  I  follow  what  I  consider  the  best.    As,  there^ 

fore,  the  widow  has  elected  to  take  under  the  will,    I  must 

declare  that  she  is  barred  of  her  claim  to  dower. 

The  other  question  in  the  case  is  one  of  g^reat  nicety,  and 
of  very  considerable  importance ;  I  do  not  mean,  however, 
to  decide  it  at  present.  There  is  no  g^reat  difficulty  upon 
the  general  question,  when  once  we  ascertain  the  nature  of 
the  gift.  On  the  one  side,  it  is  said  to  be  a  case  of  debts 
and  legacies ;  while  on  the  other  side  it  is  argued  that  it  is 
to  be  considered  as  a  case  of  portions,  and  therefore  to  be 
decided  by  the  authorities  applying  to  cases  of  double  por- 
tions. The  case£adls  within  the  latter  class,  and  though  the 
claim  was  in  form  a  debt,  yet  in  substance  it  was  a  portion. 

The  case,  as  regards  the  settlement,  was  rather  of  a  singu- 
lar nature,  for  the  husband  gave  a  bond  to  the  trustees  of 
the  settlement  for  the  very  sum  which  the  father-in-law 
was  to  give  as  the  marriage  portion  of  his  daughter.  This 
bond  of  the  husband  was  payable  in  a  short  time,  and  was 
the  subject  of  the  settlement  for  the  wife  and  children.  The 
father  then  gave  a  bond  to  his  intended  son-in-law,  for  the 
same  sum,  800/.,  but  payable  by  instalments,  half  during 
his  life,  and  half  after  his  decease.  It  seems  to  be  a  case, 
in  which  the  father  being  anxious  to  make  a  provision  for 
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his  daughter,  on  her  marriage,  but  unable  to  advance  the     ,   ^^^     , 
money  at  the  time,  the  intended  husband  agrees  to  give  his        Hall 

Vm 

bond  to  the  trustees  of  the  settlement  in  the  amount  of  the  Hill. 
marriage  portion,  although  the  provision  was  ultimately  to  jud^meni, 
be  made  good  by  the  father.  The  transaction  assumed,  no 
doubt,  the  form  of  a  debt,  but  it  never  lost  its  original  cha- 
racter of  a  portion,  as  between  the  father-in-law  and  son- 
in-law.  It  is  true  the  character  of  debtor  and  creditor  did 
subsist,  and  the  sum  intended  to  be  secured  by  the  bond 
takes  the  form  of,  and  is  for  some  purposes,  a  debt,  but  it 
does  not  therefore  lose  the  character  of  a  portion,  which  ori- 
ginally belonged  to  it. 

If  we  look  at  this  as  a  case  of  double  portions,  great  dif- 
ficulties are  in  the  way ;  and  my  mind  is  not  at  all  relieved 
by  the  arguments  which  have  been  addressed  to  me.  This 
is  a  case,  in  which  the  money  has  been  secured  to  the  son- 
in-law  ;  the  debt  is  due  to  him,  and  the  legacy  is  given  to 
the  daughter.  I  asked,  during  the  argument,  if  any  case 
could  be  found,  deciding  that  a  legacy  to  a  daughter  was  held 
to  be  a  satisfaction  of  a  debt  due  to  that  daughter's  husband  ; 
none  was  cited.  The  nearest  cases  to  this  case  are  of  this 
sort ;  if  the  husband  of  a  female  legatee  is  indebted  to  the 
testator,  the  Court  will  make  the  husband  of  the  legatee  set 
off  the  debt  against  the  legacy.  I  suspect,  when  these  cases 
come  to  be  examined,  it  will  be  found  that  they  are  obnox- 
ious to  the  very  same  objections  which  have  been  made  in 
the  present  case.  What  would  have  been  the  case,  it  is  said, 
if  the  husband  had  died  in  the  life-time  of  the  wife  ?  Would 
not  the  wife  have  been  entitled  to  the  legacy  so  bequeathed 
to  her  ?  Nevertheless,  in  the  cases  which  I  have  referred 
to,  the  probability  of  this  occurrence  was  not  considered  a 
sufficient-  reason,   why,  both  having  survived,  the  Court 
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1B41.        Bhould  not  make  the  husband  pay  the  debt  to  the  estate  out 

Haxl        of  the  legacy  to  his  wife.  This  view  of  the  case  may  enable 

Hill.        me  to  come  to  the  conclusion,  that  the  legacy  to  the  wife, 

Judgment,      the  husbaud  taking  in  his  marital  right,  may  be  conudered 

as  a  legacy  going  in  satisfaction  of  the  sum  secured  by  the 

testator's  bond.     I  must  deal  with  this  case  as  I  find  it.     If 

this  be  a  case  of  double  portions,  I  may  be  entitled  to  hold 

one  as  a  satisfaction  for  the  other ;  and,  although  I  feel  the 

weight  of  the  objection  (and  no  one  can  deny  but  that  there 

is  great  weight  in  the  objection),  that  one  sum  might  go  in 

one  direction,  and  the  other  in  a  different  direction,  yet  no 

one  can  controvert  this,  that,  looking  at  all  the  circumstances 

in  which  the  testator  was  placed  (and  which  I  am  entitled 

by  law  to  look  at),  the  clear  intention  of  the  testator  was  to 

satisfy  the  legal  demand  by  the  g^ft  to  the  daughter. 

With  reg^d  to  the  collateral  question,  whether  the  parol 
evidence  can  be  admitted,  I  am  much  embarrassed  by  the 
authorities.  On  the  one  side,  there  are  in  £Eivour  of  the  ad- 
mission of  the  evidence,  the  opinions  of  Lord  Thurlawt  in 
Coote  V.  Bot/d(a)j  and  Lord  Manners^  in  Monk  v.  Lord 
Monk(b).  On  the  other  hand,  Lord  Alvanley  refused  to 
admit  the  evidence  in  Osborne  v.  The  Duke  of  Leeds{c) ; 
and  this  decision  was  followed  by  Sir  William  Grant,  in 
Hartopp  V.  Hartopp(d).  Then  there  is  the  case  of  Hurst  v. 
Beachy  which  has  been  so  much  relied  on.  Sir  John  Leach 
took  great  pains  with  that  case ;  and  there  laid  down  a  clear 
and  intelligible  proposition.  In  that  case  he  took  this  dis- 
tinction, "  that  where  Courts  of  Equity  raise  a  presump- 


(a)  2  Bpo.  C.  C.  521.  (c)  5  Ves.  369. 

r»}  1  BaU  &  B.  298.  (eQ  17  Ves.  84. 


CASES  IN  CHANCERY.  Ill 

tion  against  the  apparentintention  of  the  testamentary  instru-         l^^l* 
ment,  there  they  will  receive  evidence  to  repel  that  pre-        Hake. 
sumption ;  for  the  effect  of  such  testimony  is  not  to  show        Hiu. 
that  the  testator  did  not  mean  what  he  has  said ;  but,  on      judgment, 
the  contrary,  to  prove  that  he  did  mean  what  be  has  ex- 
pressed."    Yet,  notwithstanding  that  the  rule  is  there  Ikid 
down  with  so  much  precision,  and  he  actually  decided  the 
point  after  great  deliberation,  it  is  impossible  to  deny,  that 
in  the  chain  of  cases,  which  are  reported  in  the  second  vo- 
lume of  Russell  Sf  Mylne*s  Reports,  he  lost  sight  of  his  own 
decision  in  Hurst  v.  Beach^  and  expressed  his  opinion  over 
and  over  again,  that  parol  evidence  was  admissible  either  to 
repel  or  to  fortify  a  presumption ;  and  he  seems  never  to  have 
referred  to  his  own  decision  in  Hurst  v.  Beach.  This  leaves 
the  law  in  a  very  unhealthy  and  unpleasant  state  for  Judges 
coming  after  him  to  decide  upon.     I  shall  look  carefully 
into  the  authorities  on  this  point  as  well  as  on  the  other,  on 
which  I  have  reserved  my  judgment,  in  order  to  decide  the 
questions  according  to  the  best  of  my  power. 


Thb  Lord  Chancellor  : — 

In  this  case  of  Hall  v.  Hill^  I  reserved  two  very  impor-  />««.  14. 
tant  questions  for  further  consideration,  and  I  shall  now 
proceed  to  dispose  of  them.  The  first  is,  whether  certain 
legacies,  which  were  bequeathed  by  the  testator,  are  to  be 
considered  as  satis&ctions  for  the  bonds  executed  by  him 
upon  the  marriage  of  his  daughters ;  and  the  second,  whe- 
ther parol  evidence  is  admissible,  to  show  that  such  was  the 
intention  of  the  testator. 

Now,  the  fects  are  as  follows :  The  testator,  upon  the 
marriage  of  his  two  daughters,  intended  to  provide  a  sum 
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of  800/.,  as  the  portion  of  each,  and  the  matter  is  ar- 
ranged in  this  singular  manner.     The  intended  husband  of 
each  daughter  gives  a  bond  corresponding    in    amount, 
namely,  in  800/«,  to  the  trustees  of  the  marriage  settle- 
ment, and  this  is  settled  upon  the  intended  wife  and  issue, 
and  the  fieither  at  the  same  time  gives  a  counter  bond  for 
the  like  sum  to  the  husband,  payable  by  instalments; 
then  the  father  makes  his  will,  and  gives  to  each  of  his 
daughters  a  legacy  of  the  same  amount  with  what  was 
due  to  their  husbands  upon  their  bonds ;  and  there  is  this 
remarkable  circumstance,  that  in  the  case  of  one  of  the  hus- 
bands, Robert  Holly  the  legacy  given  is,  not  800/.,   but 
600/.,   that  being  the  sum  due  upon  the  bond  to   him; 
whereas  the  legacy  bequeathed  to  the  wife  of  the  other 
husband,  John  Holly  is  800/.,  the  amount  of  the  bond  passed 
to  him,  and  this  circumstance  has  been  relied  on  as  tending 
to  show  an  intention  on  the  part  of  the  testator  to  satisfy 
the  portions  by  the  legacies.     Parol  evidence  was  tendered 
on  the  part  of  the  Defendants,  and  I  received  it  de  bene 
esse,  to  show  what  was  the  real  intention  of  the  testator. 
By  that  evidence,  it  was  proved  beyond  doubt,  that  the  in- 
tention of  the  testator,  at  the  time  of  making  his  will,  was 
to  satisfy,  by  means  of  the  legacies,  the  portions  he  had 
provided  for  his  daughters.     The  evidence  is  quite  conclu- 
sive, and  no  one  can  doubt  what  the  testator's  intention 
was,  if  the  evidence  be  admissible.     Before,  however,  con- 
sidering its  admissibility,  a  subject  of  great  difficulty  and 
importance,  I  must  dispose  of  the  question  as  regards  the 
satisfaction. 


1  have  been  anxious  to  find  a  ground  for  holding  that  these 
legacies  to  the  daughters  were  satisfactions  of  the  sums  due 
by  the  testator,  but  after  a  most  attentive  consideration  of 
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the  case,  I  am  not  able  to  satisfy  myself  that  I  can,  either 
upon  reason  or  authority,  hold  these  legacies  to  be  a  satis- 
faction of  the  portions,  independently  of  the  parol  evidence. 
It  is  very  difficult  to  say  of  what  the  legacies  .could  be  a 
satisfaction.     They  could  not  be  considered  as  a  satisfac- 
tion of  the  money,  which  was  the  subject  of  the  settlement, 
for  the  husbands'  bonds  had  been  given  to  the  trustees  to 
secure  this.     Could  the  legacies  then  be  considered  as  a 
satisfaction  of  the  father's  bonds  to  the  husbands  ?    One 
difficulty  would  be,  that  the  bonds  of  the  father  were  the 
consideration  of  the  bonds  given  by  the  husbands  to  the 
trustees  of  the  settlement.     It  seems  very  much  against 
the  intention,  that  the  husband  should,  in  his  marital  right, 
claim  the  legacy,  and  at  the  same  time  enforce,  in  his  own 
right,  the  payment  of  the  debt  due  by  the  testator ;  but 
the  two  things  are  essentially  different,  and  I  should  be 
surrounded  by  difficulties  were  I  to  hold  one  to  be  a  satis- 
faction of  the  other ;  I  am,  therefore,  under  the  necessity 
of  saying,  that  I  do  not  find  sufficient  grounds  to  justify 
me  in  holding  that  there  has  been  any  satisfaction  in  this 
case. 


1841. 

w ' 

Hall 

o. 
Hill. 

Judgment. 


The  great  question  then  arises,  am  I  at  liberty  to  let  in 
the  parol  evidence?  for  if  so,  there  would  be  no  difficulty. 
This  is  a  question  involved  in  much  perplexity  and  embar- 
rassment. I  have  found  it  necessary,  in  going  through  the 
cases,  to  look  at  them  with  some  particularity,  and  to  clas- 
sify them  a  little.  By  so  doing,  and  by  a  full  considera- 
tion of  them,  we  may,  perhaps,  avoid  the  difficulty  arising 
from  the  cases  before  Sir  John  Leach. 


There  is  no  doubt  of  the  general  rule,  that  when,  by 
presumption,  you  come  to  a  construction  against  the  appa- 
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1^^-  rent  intention  of  the  instrument,  that  may  be  rebutted  by 
Hall  parol  evidence.  Take  some  of  the  early  cases  for  instance, 
Hill.  where  a  father  makes  a  purchase  in  the  name  of  a  child ;  there 
Judgment,  ^^  &  Consideration  recognized  by  the  law  in  fieiyour  of  the  child, 
and  the  presumption  is  with  the  instrument ;  yet  the  person 
claiming  against  the  child  is  allowed  to  give  proof  of  an  in- 
tention to  make  the  child  a  trustee,  and  then  counter  parol 
evidence  is  admissible  to  support  the  instrument  and  rebut 
any  resulting  trust  in  &vour  of  the  £Either.  Thus  in  Lam- 
plugh  v.  Lampluffh(d)i  there  was  a  purchase  made  by  a 
father  in  the  name  of  his  younger  son,  and  this  was  held  to 
be  an  advancement,  and  parol  evidence  was  admitted,  <*  be- 
cause it  concurred  with  the  conveyance,  and  was  only  to  re- 
but a  pretended  resulting  trust."  Taylor  v.  Taylor(K)  is  a 
case  of  the  same  nature,  and  although  Lord  Hardtcicke's 
observations  are  general  as  to  parol  evidence,  yet  they  evi- 
dently refer  to  the  same  ground,  for  he  said  '^^itwas  in  sup- 
port of  law  and  equity  too."  But  in  the  cases  of  purchases 
in  the  name  of  a  stranger,  the  inference  is  the  other  way. 
The  law  raises  a  presumption  in  &vour  of  the  person  who 
paid  the  purchase  money,  yet  there  the  stranger  may  give 
parol  evidence  to  support  his  title  and  show  that  the  pur- 
chase was  intended  for  his  benefit,  that  is,  he  may  rebut 
the  presumption,  or  resulting  trust,  and  support  the  instru- 
ment. In  the  first  case,  the  resulting  trust  is  against  the 
instrument,  and  raised  by  parol  evidence,  which  may  be 
rebutted  by  like  evidence ;  in  the  second  case,  the  resulting 
trust  is  equally  against  the  instrument,  although  it  is  raised 
by  the  law,  but  it  is  in  like  manner  open  to  be  rebutted  by 
parol  evidence. 

Another  instance  is  furnished  by  the  old  rule  of  im- 

(o)  1  P.  Wou.  111.  (6)  1  Atk.  386. 
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plied  revocation,  arising  from  marriage  and  the  birth  of        1841. 
a  child,  for  this  presumption  in  law  may  be  rebutted,        Hall 
and  parol  evidence  is  admissible  to  show  that  such  was        hill. 
not  the  intention  of  the  testator.     Another  illustration  is     j^d^ment. 
sapplied  by  the  cases,  before  the  late  Statute(a),  as  to  exe- 
cutors, to  whom  legacies  had  been  given,  and  there  was 
also  an  undisposed  of  residue ;  there  parol  evidence  was  ad- 
missible to  rebut  the  presumption  arising  from  the  gift  of 
the  legacies,  that  the  executor  was  to  be  excluded  from 
taking  the  residue.     But  if  by  due  construction  the  gift  of 
part  did  exclude  the  right  to  all,  it  may  be  doubted,  whether 
the  parol  evidence  was  properly  admitted. 

Another  case  of  the  same  kind  is,  where  a  person  who  is 
a  debtor  to  the  estate  of  the  testator  is  named  an  executor. 
At  law  the  debt  is  extinguished,  but  in  equity  it  is  general 
assets  for  the  payment  both  of  debts  and  legacies.  This 
led  to  the  great  case  of  Brown  v.  Selwin{b\  where  there 
was  a  general  gift,  which  would  include  the  debt  due  from 
the  executor,  and  parol  evidence  of  the  testator's  intention 
in  favour  of  the  executor,  the  debtor,  was  rejected.  Lord 
TW&o^says,  ^'none  of  the  cases  where  parol  evidence  has 
been  admitted,  have  gone  so  far  as  the  present  case.  The 
fitfthest  they  go  is  to  rebut  an  equity  or  resulting  trust ;  the 
parol  evidence  in  those  cases  tended  to  support  the  inten- 
tion of  the  testator  consistent  with  the  written  will,  and  did 
not  contradict  the  express  words  of  the  will  as  in  the  pre- 
sent case."  Lord  Hardwicke  appears  to  have  found  fault 
with  this  case.  In  Ulrick  v.  Litchfield{c\  he  is  reported 
to  have  said,  ^^  in  the  case  of  Brown  v.  Selwin^  I  was  of 
opinion  that  the  evidence  ought  to  have  been  admitted.". 

(a)  11  Geo.  IV.  &  1  Will.  IV.  (&)  Ca.  temp.  Talb.  240. 

c.  40.  (c)  2  Atk.  372. 
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1841.        The  House  of  Lords,  however,  affirmed  the  decree  of  Lord 

' ^ ' 

Hai.1.         TcJbot^  and  I  consider  it  to  be  clear  upon  all  the  autho- 

Hill.        ritieSy  that  the  sound  rule  is  in  no  instance  to  admit  parol 

Judgment,      evidence  against  construction  upon  the  words  of  the  will. 

Lord  Talbot  J  in  that  case,  put  it  upon  the  true  g^round. 

Take  now  the  cases  of  cumulative  legacies,  upon  which 
this  doctrine  has  been  so  much  discussed.  Those  cases  are 
decided  on  a  general  presumption  arising  from  the  instru- 
ments themselves.  Where  the  Court  itself  raises  the  pre- 
sumption against  double  legacies,  parol  evidence  is  admis- 
sible to  show  that  the  testator  intended  the  legatee  to  take 
both,  for  that  is  in  support  of  the  will.     But  where  the 

Court  does  riot  raise  the  presumption,  parol  evidence  is  in- 

* 

admissible  to  show  that  he  intended  the  legatee  to  take  one 
only,  for  that  is  in  opposition  to  the  will.  These  are  the 
rules  laid  down  in  the  case  oi  Hurst  v.  Beach(a).  There 
the  evidence  was  rejected,  as  it  was  against  the  expressed 
effect  of  a  written  instrument.  The  cases  upon  double  por- 
tions range  generally  under  the  same  rules. 

As  to  the  authorities  themselves,  I  shall  endeavour  to 
class  them,  in  order  to  see  what  their  real  import  is.  Some 
of  the  cases  depend  wholly  on  acts  testamentary,  whilst 
others  depend  on  acts  partly  testamentary,  and  partly  inter 
vivos.  In  the  instance  of  a  legacy  and  then  an  advance- 
ment, the  first  act  is  testamentary,  and  the  second  inter 
vivos.  Let  us  first  look  to  this  class  of  cases ;  Rosewell  v. 
Bennet(b)  is  an  example  of  this  class.  There  a  legacy  of 
300/.  was  given  to  put  out  the  testator's  son  to  trade,  as  an 
apprentice ;  and  the  testator  himself  subsequently  laid  out 
a  sum  of  200/.  in  putting  out  his  son  as  clerk  to  a  person 

(a)  5  Madd.  351.  (b)  3  Atk.  77. 
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in  the  Navy  OfBce.  The  advancement  was,  in  point  of  fact, 
similar  to  the  object  for  which  the  testator  had  provided  for 
him  by  his  will.     It  was  insisted,  that  this  must  be  consi- 
dered as  an  ademption  of  the  legacy ;  and  evidence  was 
offered  of  the  testator's  declarations  to  this  purpose.  It  was 
opposed  as  being  contrary  to  the  Statute  of  Frauds,  and  that 
no  weight  ought  to  be  laid  upon  it,  being  parol  declara- 
tions only ;  and  besides,  the  father's  suffering  his  will  to 
stand  unaltered  was  urged  as  a  favourable  circumstance  for 
the  Defendant.     Lord  Hardmche  says,  ^^  I  am  of  opinion 
that  this  evidence  ought  to  be  read,  and  shall  judge  of  the 
weight  of  it  afterwards.    The  putting  out  the  son  a  clerk 
in  any  of  the  offices  is  as  much  an  advancement  as  putting 
him  apprentice  to  a  trade ;  and  as  this  act  of  the  testator, 
after  making  his  will,  is  not  a  revocation  of  the  will,  but  an 
ademption  only  of  the  defendant's  legacy,  I  am  of  opinion 
that  the  Plaintiff  ought  to  be  let  into  this  evidence  to  show 
the  testator's  intention."  These  words  are,  no  doubt,  ambi- 
guous ;  but  as  the  will  was  first  and  the  advance  afterwards, 
the  parol  evidence  was  admitted  to  explain  the  act  of  ad- 
vancement, and  not  to  construe  the  will.     If  a  legatee  un- 
der a  will  receives  a  subsequent  benefit  from  the  testator, 
which  was  intended  to  be  in  lieu  of  the  former  donation, 
the  Court  will  naturally  be  anxious  to  prevent  him  from 
having  both,  and  will  accordingly  admit  parol  evidence  not 
to  construe  the  will,  but  to  explain  the  subsequent  act,  and 
thereby  prevent  the  party  from  appropriating  to  himself 
what  was  never  intended  for  him.     Biggleston  v.  Grubb{a) 
is  to  the  same  effect  and  depends  on  the  same  principle. 
That  was  a  bill  brought  for  a  legacy  of  500/.,  the  testator 
there  had  made  a  subsequent  advance  of  500/.  to  the  lega- 
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tee,  and  parol  evidence  was  admitted  to  show  that  this  ad- 
vance was  in  full  of  the  legacy.  The  parol  evidence  there 
did  not  affect  the  will  in  any  sense  ;  it  had  nothing  to  do 
with  the  will ;  it  was  not  parol  evidence  of  what  the  testator 
meant  by  his  will,  but  by  his  advancement^  and  for  that 
purpose  it  was  clearly  admissible. 


There  was  a  case  of  Monck  v.  Lord  Manek{a)^  in  this 
Court  before  Lord  Manners^  where  the  same  sort  of  ques- 
tion arose.  There  a  testator  having  by  his  will  given 
5000/.  to  his  brother  (who  was  the  Plaintiff),  upon  his  mar- 
riage gave  his  bond  for  4000/.  to  the  trustees  of  his  bro- 
ther's marriage  settlement ;  and  parol  evidence  was  ad- 
mitted to  prove  that  another  1000/.  had  been  advanced  for 
the  purchase  of  a  house,  and  further  to  prove  that  the  in- 
tention  of  the  testator  in  making  the  advancement  was  with 
the  view  of  adeeming  the  legacy.  Lord  Manners,  in  his 
judgment,  in  reference  to  this  says,  ^'  the  Plaintiff  objects  to 
the  parol  evidence  of  the  1000/.  paid  as  inadmissible,  in- 
sisting that  such  evidence  cannot  be  received  to  support, 
but  only  to  rebut,  a  presumption.  This  point  occurred  in 
the  case  of  Rosewell  v.  Bennett  where  Lord  Hardwiche  was 
clearly  of  opinion  to  admit  the  evidence  explanatory  of  the 
testator's  intention  in  the  act  done  by  him,  and  which  was 
insisted  upon  as  an  ademption,  and  Lord  Hardwicke  stated, 
that  it  had  been  done  so  before  at  the  Rolls  by  Sir  Joseph 
Jekyll^  and  by  Lord  King  ;  then,  this  verypoint  of  the  ad- 
missibility of  those  declarations  has  been  decided ;  and  in 
the  cs&e  of  Pole  y.  Lord  Somers{b)y  Lord  Eldon  was  of  opi- 
nion, that  such  evidence  was  admissible  to  confirm,  as  well 
as  to  rebut  a  presumption."      Now  this  is  not  very  ac- 


(a)  1  Ball  &  B.  208. 
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curate  or  precise,  and  certainly  is  not  warranted  by  Pok  v. 
Lord  Somers  ;  for  although  Lord  Eldon  in  his  judgment 
spoke  generally,  yet  his  observations  must  be  taken  in  re- 
ference to  the  £Bicts  of  that  case,  going,  as  it  appears  to  me, 
to  this,  that  where  parol,  evidence  is  given  to  rebut  a  pre- 
sumption, there,  as  against  that,  parol  evidence  may  be  given 
in  support  of  the  presumption.  But  Lord  Manners  was 
well  warranted  in  receiving  evidence  touching  the  advance 
of  the  10007. 
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There  was  a  prior  case  oi  Freemantle  y,Bankes(a)f  which, 
though  not  very  much  discussed,  appears  to  have  been  well 
decided.     It  was  there  held,  that  the  presumption  of  satis- 
&ction  did  not  arise  from  the  advancement  of  a  portion, 
where  the  prior  gift  by  the  will  was  of  a  residue.     Lord 
Loughborough  rejected  parol  evidence  of  the  testator's  in- 
tention to  satisfy  the  g^t  of  the  residue.     The  point  arose 
in  a  short  cause.  He  said  *'  that  his  inclination  was  always 
against  parol  evidence ;  to  admit  it  in  this  case  would  be 
to  admit  parol  evidence  to  make  part  of  the  will.     In  the 
cases  referred  to,  of  the  advancement  of  a  child  in  the  life 
of  the  testator,  it  was  to  rebut  an  equity."     Now  this  case 
establishes  one  important  distinction :  Lord  Loughborough 
held  that  be  could  not,  from  the  nature  of  the  gift  in  the 
will,  let  in  the  presumption  of  satis&ction.     The  evidence 
therefore  could  not  apply  to  the  advancement,  and  he  re- 
jected it  as  fieu*  as  it  might  be  applied  to  the  will,  which  he 
decided  upon  by  construction,  without  the  aid  of  parol  evi- 
dence, and  unaffected  by  it. 

The  next  class  of  cases,  though  of  the  same  sort,  yet  take  a 


(a)  5  Ves.  79. 
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different  turn.  Cases,  where  the  object  is  to  show  not  that  the 
advancement  was  intended  to  be  in  satbfaction  of  a  legacy, 
but  that  the  same  person  should  have  both.  One  of  the 
earliest  of  those  cases  is  Shtidcd  \.  Jekytt(a).  There  the 
parol  evidence  was  admitted  to  show,  that  the  legatee  should 
have  both  the  l^;acy  and  the  advance ;  the  parol  evidence 
there  was  consistent  with  the  will.  Debeze  v.  Mann{b)  is  a 
case  of  the  same  nature.  Lord  Thurlaw  took  g^reat  pains 
with  that  case ;  and  yet,  when  it  came  on  a  second  time(c), 
he  seemed  disposed  to  get  rid  of  the  parol  evidence, 
though  he  was  anxious,  when  the  cause  was  first  before  him, 
to  admit  it.  In  thecourseof  his  judgment,  he  says,  "  I  do 
not  rest  on  the  witness  referring  to  an  intention  in  the  &ther 
to  do  more  at  his  death ;  but  the  testator  did  not  in  the  gift 
express  any  intention  of  satis&ction ;  therefore,  the  giA  by 
the  will  is  not  satisfied."  He  puts  it  entirely  upon  con- 
struction, and  seems  to  have  admitted,  that  if  he  decided  on 
construction,  parol  evidence  would  not  be  receivable. 


That  parol  evidence  is  admissible  to  rebut  the  presump- 
tion against  double  portions,  is  settled  by  the  case  of  Trim- 
mer  v.  Bayne(d).  If  we  look  closely  at  the  cases  of  double 
portions,  it  will  be  found  that  the  effect  of  admitting  parol 
evidence,  in  the  manner  contended  for  before  me,  will  neces- 
sarily be,  that  it  must  be  admitted  in  every  case  ;  and  this, 
I  apprehend,  is  not  the  rule  of  the  Court.  The  law  draws 
certain  presumptions  from  particular  facts ;  but  these  pre- 
sumptions may  be  repelled ;  in  fact,  the  Court  will  not  per- 
mit them  to  stand,  where  they  are  at  variance  with  the  real 
intention  of  the  donor  as  established  by  evidence.     But,  if 


(a)  2  Atk.  516.  (c)  2  Bro.  C.  C.  519. 

(6)  2  Bro.  C.  C.  165  :  I  Cox,  346.    (rf)  7  Ves.  508. 
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the  law  itself  benignantly  draws  such  a  presumption  from  the        1841. 
facts,  why  should  parol  evidence  be  resorted  to  to  fortify  this        Hall 
presumption  ?   Where  is  the  use  of  it  ?  In  every  case,  parol        hi^. 
evidence  must  be  then  necessarily  let  in.  Now,  suppose  the     jj^^^ 
circumstances,  on  the  face  of  the  gift,  are  such  as  to  rebut  the 
presumption  drawn  by  the  law,  then  the  admitting  parol 
evidence  to  fortify  it  would  be  to  let  in  such  evidence,  con- 
trary to  the  words  of  the  will,  which  is  against  law.     If  the 
presumption  is  not  rebutted  by  the  terms  or  nature  of  the 
gifts,  but  by  parol  evidence — for  such  evidence  is  of  course 
admissible  to  rebut  such  presumption — then  like  evidence 
is  admissible  to  support  the  presumption,  so  that  the  will 
must  stand  wholly  upon  its  own  expressions,  or  be  explained 
in  every  way  that  parol  evidence  can  throw  a  light  upon  it. 
The  clear  and  inevitable  tendency  of  the  argument  at  the 
bar  would  be  to  leave  the  Court  without  any  other  rule  than 
this  general  one,  that  in  all  cases  of  resulting  trusts,  cumu- 
lative legacies,  double  portions,  and  the  like  without  dis- 
tinction, parol  evidence  is  admissible  on  either  side. 

The  next  division  of  cases  is  of  a  different  nature.  The 
class,  depending  on  acts  partly  testamentary  and  partly  m^^ 
vivos  J  divides  itself  into  two  branches.  The  first  of  which, 
we  have  been  just  considering,  where  there  has  been  first  a 
legacy  and  then  an  advance.  The  second  branch  compre- 
hends those  cases  where  there  is  first  a  debt  and  then  a  will. 
The  first  of  this  class  of  cases  is  Fowler  v.  Fowler{a). 
There  a  husband  settled  on  his  wife  a  sum  for  pin  money ; 
this  had  fallen  into  arrear ;  and  then  the  husband,  by  his 
will,  gave  his  wife  a  legacy  of  500/. :  and  the  question 
was,  whether  the  legacy  was  a  satisfeiction  for  the  arrears 

(a)  3  p.  Wm*.  4J53. 
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1841.        of  the  pin  money.     Lord  Chancellor  Talbot  there  said, 
Hall        ^^  though  in  some  cases  parol  evidence  had  been  allowed, 
-BjLl.        in  order  to  show  that  the  testator  designed  to  g^ve  such  le- 
Jndgmmu.      tS^Y  ^xclosive  of  the  debt,  yet  that  his  opinion  was,  not  to 
admit  such  evidence,  for  then  the  witness,  and  not  the  tes- 
tator, would  make  the  will."  Now,  I  think  that  is  the  true 
rule,  that  if  by  construction  you  arrive  at  a  conclusion,  yon 
cannot  let  in  evidence  for  the  purpose  of  contradicting  it. 

It  is  difficult,  however,  to  say  that  such  is  the  rule,  when 
we  consider  the  case  of  Wallace  v.  Pomfret{a),  where  Lord 
Eldan  had  to  deal  with  a  case  of  somewhat  the  same  nature. 
There  a  testator  had  given  a  legacy  of  1000/.  to  his  house- 
keeper, Mrs.  Pamfret ;  he  owed  her  at  the  time,  and  at 
the  period  of  his  death,  a  sum  of  money  for  wages;  and  it 
was  urged  that  the  legacy  was  a  satis&ction  of  the  debt 
The  inference  from  other  parts  of  the  will  was  against  her 
claim  for  the  debt ;  for  where  there  was  an  intention  to  give 
a  similar  legacy,  in  addition  to  a  debt,  he  had  said  so  ex- 
pressly in  the  case  of  another  servant.  But  parol  evidence 
was  tendered  to  show  that  the  testator  intended  the  wages 
to  be  paid  in  addition  to  the  legacy;  and  this  was  sufficiently 
shown  by  the  evidence  of  the  mother  of  Mrs.  Pon\firet. 
Lord  Eldon  was  a  good  deal  pressed  with  this  evidence ;  he 
says,  ^*if  no  new  topic  of  argument  arises  upon  the  will, 
the  case  will  turn  altogether  upon  the  question  as  to  the  ad- 
mitting the  evidence,  and  the  effect  of  it ;  for  whatever  is 
due  to  the  remark  of  Lord  Hardtvicke^  that  there  is  no  de- 
cision applying  this  rule  to  a  servant's  wages,  this  case  is 
not  to  be  decided  on  the  general  rule  of  presumption."  He 
then  goes  into  the  particular  state  of  facts  in  the  case ;  and, 

(fl)  11  Ve«.  542. 
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after  commenting  on  the  will,  and  discussing  whether  the 
legacy  was  over  and  above  the  wages,  he  says,  *^  the  pre- 
sumption, therefore,  not  upon  the  rule  of  law,  but  upon  the 
whole  wiU,  is,  that  the  legacy  is  not  in  addition  to  wages, 
the  testator  having  expressly  directed  that  the  other  shall  be 
in  addition."     Lord  Eldon  having  thus  come  to  a  conclu- 
sion, from  what  appeared  on  the  face  of  the  will,  that  the  le- 
gacy was  intended  as  a  satisfEtction  for  the  debt,  proceeds 
thus :  ^*  the  question  whether  the  evidence  is  admissible,  or 
not,  turns  upon  the  point,  whether  the  inference  from  the 
express  direction,  that  the  other  legacy  shall  be  in  addition 
to  wages,  is  strong  enough  to  require  a  decision,  that  as  to 
this  legacy  the  addition  to  wages  is  upon  the  face  of  the  will 
necessarily  excluded/'    He  lays  down  the  rule  here  rightly. 
The  case,  however,  stood  over  for  final  judgment ;  and  on 
a  subsequent  day  Lord  Eldon^  notwithstanding  what  he 
before  said,  received  the  evidence:    He  finds  fault  with  De- 
heze  V.  Mann,  before  Lord  Thurlow,     He  says,  ^^  all  the 
cases  authorize  the  admission  of  evidence^  which  is  clearly 
to  be  admitted  in  this  instance ;  and  I  am  very  sorry  to  add, 
that  I  think  myself  fully  justified  by  all  the  cases  in  saying, 
that  evidence  has  not  only  been  admitted,  but  at  least  as 
much  effect  has  been  given  to  it,  as  can  be  said  figurly  to  be- 
long to  it ;"  and  he  actually  there  admitted  the  parol  evi- 
dence against  the  very  construction  he  had  put  on  the  will 
on  the  former  day.     I  can  never  speak  of  Lord  Eldon  but 
with  the  greatest  veneration  ;  I  have  the  most  profound  re- 
spect for  his  great  knowledge  of  the  law,  and  I  have  told 
him,  that  whenever  I  had  the  misfortune  of  differing  from 
him,  I  always  took  it  for  granted  that  he  was  right,  and  that 
I  was  wrong.     I  feel  great  difficulty  in  saying,  that  this 
case  of  WeiUace  v.  Pomfret  was  not  rightly  decided ;  and 
yet,  upon  the  best  consideration  I  have  been  able  to  bestow 
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1841.  upon  it,  1  say  it  with  the  greatest  diffidence,  I  do  not  see 

^^j^j^  how  it  is  possible  to  maintain  the  decision  consistently  with 

^^  the  other  authorities. 


Judin^.  There  is  a  case  of  JVilmot  v.  Woodhouse(a),  in  which  the 
difficulty  was  in  some  manner  evaded  by  Lord  Loughborough. 
In  that  case,  a  fetther  had  advanced  a  sum  of  money  to  his 
daughter  in  his  life-time,  and  for  this  she  had  entered  into  a 
bond.  The  father  subsequently  bequeathed  to  her  a  legacy ; 
and  it  was  insisted,  that  the  legacy  was  a  release  of  the  debt. 
A  letter  of  the  testator,  written  before  his  will,  was  tendered 
to  show  that^the  testator  intended  the  legatee  to  have  the 
legacy  in  full ;  and  the  Lord  Chancellor  admitted  it  to  be 
read,  to  show  that  the  debt  was  given  up,  but  not  to  explain 
the  will. 

There  is  another  very  important  class  of  cases  upon 
this  subject,  although  I  have  not  to  decide  upon  them  at 
present,  where  the  instruments  are  all  merely  testamen- 
tary, and  there  is  no  act  inter  vivos.  In  Cooie  v.  Boyd(b), 
which  was  one  of  this  class,  and  has  been  repeatedly 
referred  to,  the  question  was,  whether  certain  legacies 
given  by  two  codicils  were  or  were  not  cumulative.  Parol 
evidence  was  tendered  to  show  that  they  were  cumula- 
tive ;  and  Lord  Thurlow  was  very  much  disposed  to  ad- 
mit the  evidence,  and  indeed  he  did  admit  it.  However, 
he  held  upon  the  construction  of  the  testamentary  instru- 
ments, that  the  legacies  were  not  cumulative.  He  was 
pressed  with  the  evidence,  which,  it  was  said,  went  to  prove 
that  the  legacies  were  cumulative.  He  says,  <*  when  it  is 
laid  down  that  the  evidence  is  admissible  on  one  side,  it 
must  be  so  on  the  other ;  it  cannot  be  admissible  for  the 

(a)  4  Bro.  C.  C.  227.  (Jb)  2  Bro.  C.  C.  521. 
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executor,  and  not  admissible  against  him.     The  question 
whether,  by  giving  two  legacies,  the  testator  did  not  intend 
the  legatee  to  take  both,  is  a  question  of  presumption, 
donee  probetur  in  cantrtxrium,  and  will  let  in  all  sorts  of 
evidence.'*     Now  that  is  begging  the  question ;  because  if 
it  be  only  a  presumption  until  proof  to  the  contrary  is 
given,  parol  evidence  must  of  course  be  admissible.     He 
adds,  however,  ^<  where  the  presumption  arises  from  the 
construction  of  words  simply,  qua  words,  no  evidence  can  be 
admitted."  Now  that  I  hold  to  be  the  true  rule.   The  parol 
evidence  was  read,  but  did  not  prove  the  points  for  which  it 
was  produced.     Observe  the  difficulty  in  which  Lord  ThuT" 
law  placed  himself;  for  if  the  parol  evidence  had  been  suf- 
ficiently powerful,  he  would  have  decided  against  the  very 
opinion  he  had  before  arrived  at  by  construction  ;  in  other 
words  he  would  have  been  led  to  construe  a  will  by  parol 
evidence,  or  he  must  have  finally  rejected  the  evidence  alto- 
gether. 
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That  case  of  Coote  v.  Baydj  was  followed  by  Osborne  v. 
The  Duke  o/Leeds(a)f  in  which  the  question  was  a  good 
deal  discussed,  though  it  did  not  become  necessary  to  decide 
it.  The  point  appears  to  have  been  there  better  considered 
and  argued  than  in  any  other  case.  The  question  arose 
upon  the  claim  of  the  Plaintiff  to  two  legacies,  one  given 
by  the  will  and  the  other  by  the  codicil.  Lord  AlvanUy 
held  upon  the  true  construction  of  the  will  and  cocicils,  and 
the  intrinsic  circumstances,  that  the  legacies  were  not  cu- 
mulative, and  therefore  there  was  no  necessity  for  resorting 
to  the  parol  evidence,  which  was  offered  in  support  of  that 
view.    Lord  Alvanley  took  g^eat   pains  with  that  case. 


(0)  5  Yes.  369. 
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With  respect  to  the  parol  evidence,  be  says,  *^  beings  of  this 
opinion,  (that  is  upon  the  construction  of  the  will  and  codicils), 
it  is  better  for  me  to  say  little  upon  the  evidence ;  I  should 
have  found  great  difficulty  in  admitting  it.  It  does  appear 
most  clearly,  if  the  report  is  right,  that  Lord  Thurlow  in 
Coote  V.  Boyd  thought  it  admissible  on  either  side.  His 
Lordship  did  admit  it  upon  that  side,  upon  which,  if  this 
Plaintiff  is  right,  it  was  not  necessary ;  for  it  is  contend- 
ed, that  it  is  an  established  rule,  taken  from  the  Spiritual 
Court,  that  two  legacies  are  accumulative,  if  g^ven  by  two 
instruments.  If  that  is  a  rule,  I  admit,  I  cannot  raise  a 
presumption  by  evidence  against  it :"  and  then  he  adds, 
*<  if  it  is  taken  as  a  rule  of  this  Court,  it  would  be  a  viola- 
tion of  it  to  admit  evidence  to  raise  a  presumption  against 
it."  And  that  I  take  to  be  the  true  rule,  for  if  there  be  a 
positive  rule  of  construction  consistent  with  the  will,  to 
allow  evidence  to  be  read,  to  raise  a  presumption  against 
that,  is  to  construe  the  will  by  parol  evidence. 


Then  came  the  case  oi  Hurst  v.  Beach(a)f  in  which  Sir 
John  Leach  took  great  pains  with  the  question.   The  point 
in  the  case  was,  whether  a  legacy  of  5002.  given  by  the  tes- 
tatrix in  a  codicil  was  to  be  taken  in  addition  to  a  legacy  of 
300/.  g^ven  to  the  same  legatee  by  the  will ;  and  parol  evi- 
dence was  adduced  to  show  that  the  legacy  given  by  the 
codicil  was  meant  to  be  in  substitution  for  the  other.     Sir 
John  Leach  directed  a  case  to  be  sent  to  Doctors  Com- 
mons for  the  opinion  of  two  civilians,  as  to  what  was  the 
rule  in  the  civil  law  with  regard  to  the  admissibility  of  'the 
evidence.     Finding,  however,  that  no  decision  had  taken 
place  upon  the  question  in  the  Ecclesiastical  Court,  and  that 


(a)  5  Madd.  35J. 
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therewas  not  any  settled  rule  there,  he  rejected  the  evidence,        IMl- 
and  held  that  both  legacies  were  payable  from  the  circum-        Hall 

aft 

stances  appearing  on  the  face  of  the  instruments,  before  him*        hill. 
With  regard  to  the  parol  evidence,  he  says,  "  our  primary      jwignwtit. 
principle  is,  that  evidence  is  not  admissible  to  contradict  a 
written  instrument.    In  some  cases  Courts  of  Equity  raise 
a  presumption  against  the  apparent  intention  of  a  testa- 
mentary instrument,  and  there  they  will  receive  evidence  to 
repel  that  presumption,  for  the  effect  of  such  testimony  is 
not  to  show  that  the  testator  did  not  mean  what  he  has  said, 
but  on  the  contrary,  to  prove  that  he  did  mean  what  he  has 
expressed.     Thus  where  the  Court  raises  the  presumption 
against  the  intention  of  a  double  gift  by  reason  that  the 
sums  and  the  motive  are  the  same  in  both  instruments,  it 
will  receive  evidence  that  the  testator  actually  intended  the 
double  gift  he  has  expressed.     In  like  manner,  evidence  is 
received  to  repel  the  presumption  raised  against  an  execu- 
tor's title  to  the  residue,  from  the  circumstance  of  a  legacy 
given  to  him :  and  to  repel  the  presumption  that  a  portion 
is  satisfied  by  a  legacy.     In  all  these  cases  the  evidence  is 
received  in  support  of  the  apparent  effect  of  the  instrument, 
and  not  against  it.     Here  the  evidence  tendered  is  not 
in  support  of  the  apparent  effect  of  the  instrument,  but 
directly  against  it.     The   codicil  leaves  unrevoked  the 
former  legacy  of  300/.  to  the  Defendant,  and  makes  him  a 
further  substantive  gift  of  500/.     The  evidence  tendered  is, 
that  the  testatrix  did  not  mean  this  as  a  further  gift  of  500/. 
but  meant  to  substitute  the  500/.  in  place  of  the  former  300/. 
I  am  of  opinion,  therefore,  that  such  evidence  cannot  be 
received,  without  breaking  in  upon  the  primary  rule,  that 
parol  evidence  is  not  admissible  against  the  expressed  effect 
of  a  written  instrument."    This  is  a  very  satisfactory  expo- 
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1841.  sition  of  the  rule  as  fiur  as  it  goes,  and  is  quite  consistent 
Hall  with  the  authorities;  and  was  subsequently  followed  by 
Qi^,  Lord  Brougham  in  Guy  v.  Sharp(a)f  where  the  same  point 
arose. 


Judgment. 


The  difficulty  of  ascertaining  how  far  parol  evidence  is 
admissible  in  these  ca^es  is  considerably  increased  by  the 
series  of  cases,  which  are  to  be  found  in  the  second  volume 
of  Russell  Sf  Mylne's  Reports,  before  the  same  learned 
Judge,  who  decided  Hurst  v.  Beach,  It  is  not  easy  to  see 
how  they  are  reconcileable  either  with  Hurst  v.  Beachj  or 
with  the  previous  authorities.  The  first  of  these  cases  is 
Weall  v.  Rtce{b).  There  a  fiaither,  on  the  marriage  of  his 
daughter,  had  provided  for  her  by  a  settlement,  and  subse- 
quently made  a  provision  for  her  by  his  will ;  and  certain 
papers  written  by  the  testator,  partly  before  the  date  of 
the  will,  and  partly  afterwards,  were  tendered  in  evidence  to 
show  that  the  testator  did  not  intend  the  daughter  and  her 
children  to  have  any  share  in  his  property,  except  what  was 
g^ven  by  the  will :  one  of  these  papers  was  admitted :  ^^  the 
Master  of  the  Rolls  admitted  the  first  paper,  stating  that 
he  considered  it  to  be  settled  by  the  cases  of  HinchcUffe  v. 
Hinchcliffe{c),  and  Pole  v.  Lord  Sofners(d),  that  declara- 
tions of  the  parent,  referring  to  his  intention,  at  the  time  of 
making  his  will,  whether  made  at  the  time,  or  before,  or  after, 
were  admissible  evidence  to  prove  that  he  did  not  mean  to 
give  a  double  provision." 

Now  1  am  not  aware  that  those  cases  decided  any  such 
thing.  In  HinchcUffe  Y.Hinchcliffef  Lard  Alvanley  took  the 
greatest  psdns ;  he  was  most  anxious  to  prevent  himself  from 

(a)  I  Myhie  &  R.  589.  (c)  3  Yes.  516. 

(6)  2  Ross.  &  M.  251,  263.  (cQ  6  Yes.  309. 
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being  misunderstood.     There  a  testator,  who  was  entitled     ^    ^041. 
to  a  certain  interest  in  a  trust  property,  dealt  with  it  by  his        Halx. 
will,  as  if  it  were  his  own,  and  not  bound  by  any  settlement ;        Hiix. 
and  parol   evidence,  books  in  the  testator's  handwriting,      judgmtnt. 
stating  his  property  and  debts,  were  admitted  in  evidence 
to  show  in  what  manner  he  had  dealt  with  the  property, 
and  the  circumstances,  under  which  he  made  his  will.    Lord 
AlvanUfff  in  his  judgment,   says,  ^'  as  to  the  books,  I  am 
clearly  of  opinion,  nothing  of  this  sort  is  admissible  to  prove 
that  the  will  has  a  meaning  different  from  that  which  it  pur- 
ports on  the  face  of  it ;  but  it  is,  to  prove  the  circumstances 
under  which  the  testator  made  his  will  with  regard  to  the 
portions  provided  for  his  children,  as  to  the  state  of  his  pro^ 
party,  and  what  he  meant  to  g^ve."     In  another  place(a) 
he  aays,  ^^  this  is  evidence  (meaning  the  books  and  accounts) 
not  for  the  purpose  of  explaining  the  will  itself,  for  which 
it  is  clear  it  cannot  be  admitted,  but  to  show  the  circum- 
stances, under  which  he  made  his  will  ;'*  and  he  winds  up 
with  this,  *'  I  desire  to  be  understood,  that  the  books,  I  have 
admitted,  are  upon  the  question  of  election ;  upon  which 
question  I  take  them  to  be  admissible,  but  not  to  explain 
the  will."  No  one's  anxiety  could  be  greater  than  was  Lord 
Alvcmleifs  in  that  case  to  prevent  any  misapprehension. 
I'here  is  nothing  in  the  other  authority,  Pok  v.  Lord  So^ 
mersy  which  could  justify  the  general  statement  of  Sir  John 
Leach,  which  I  have  above  referred  to,  **  that  declarations 
of  the  parent  referring  to  his  intention  at  the  time  of  making 
his  will,  whether  made  at  the  time,  or  before,  or  after,  were 
admissible  evidence  to  prove  that  he  did  not  mean  to  give  a 
double  provision ;"  that  would  be  to  let  in  evidence  in  every 
case ;  but  you  cannot  have  evidence  to  support  the  rule  of 

(a)  Page  526. 
VOL.  I.  K 
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Hill. 
Juifymemt, 


law«  The  rule,  as  stated  by  Sir  John  Leachy  is  certainly 
not  supported  by  the  authorities  which  he  has  dted,  nor  by 
any  other,  that  I  am  aware  of. 

Again,  in  another  part  of  his  judgment  in  the  same  case, 
Sir  John  Leach  8ays(a),  '^  ^e  rule  of  the  Court  is,  as  in 
reason  I  think  it  ought  to  be,  that  if  a  fiither  makes  a  pro- 
vision for  a  child  by  settlement  on  her  marriage,  and  after- 
terwards  makes  a  provision  for  the  same  child  by  his  will, 
it  is  prima  facie  to  be  presumed,  that  he  does  not  mean  a 
double  provision;  but  this  presumption  may  be  repelled 
or  fortified  by  intrinsic  evidence  d^ved  from  the  nature  of 
the  two  provisions,  or  by  extrinsic  evidence.     Where  the 
two  provisions  are  of  the  same  nature,  or  there  are  but' 
slight  differences,  the  two  instruments  afford  intrinsic  evi- 
dence against  a  double  provision.  Where  the  two  provisions 
are  of  a  different  nature,  the  two  instruments  afford  intrinsic 
evidence  in  favour  of  a  double  provision.     But  in  either 
case  extrinsic  evidence  is  admissible  of  the  real  intention  of 
the  testator."     Now  this,  in  the  general  unrestricted  sense 
in  which  I  understand  the  expressions,  is  quite  a  new  rule, 
and  is  not,  as  I  apprehend,  the  rule  of  the  Court,   that  a 
presumption  may  be  repelled  or  fortified  not  only  by  the 
nature  of  the  case  itself  (so  fieu'  it  is  right  enough),  but  by 
extrinsic  evidence  of  intention.     If  so,  the  Court  has  no- 
thing to  do  in  every  case,  but  to  begin  with  parol  evidence, 
and  there  is  no  limit  to  the  extent  to  which  it  may  be  car- 
ried.  The  case  of  Weall  v.  Rice  has,  however,  been  men- 
tioned with  approbation  by  Lord  Langdale  in  the  case  of 
The  Earl  of  Glengall  y.  Bamard{b\  who  there  says, 
"  the  principle  on  which  the  Court  proceeds  in  cases  of 


(a)  Page  267. 


Q>)  1  Keen,  769,  793. 
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this  nature  is^  I  apprehend,  correctly  stated  by  Sir  John 
Leach  in  Weall  v.  Rice^  that  if  a  father  makes  a  provision 
for  a  child  by  settlement  on  her  marriage,  and  afterwards 
makes  a  provision  for  the  same  child  by  his  will,  it  is  prima 
facie  to  be  presumed  that  he  does  not  mean  a  double  pro- 
vision ;  but  this  presumption  may  be  repelled  or  fortified 
by  intrinsic  evidence,  derived  from  the  nature  of  the  two 
provisioBS,  or  by  extrinsic  evidence."  The  Master  of  the 
Rolls  here  in  terms  adopts  the  rule  of  Sir  John  Letich, 
although  probably  not  in  the  extended  sense,  in  which  the 
latter  appears  to  me  to  have  laid  it  down. 

The  next  case  is  Booker  v.  Allen{a\  which  is  the  con- 
verse of  JVeall  V.  Rice,  for  there  there  was  a  will  first  and 
then  a  settlement,  and  the  two  provisions  were  of  different 
natures.  The  parol  evidence  went  to  establish  this,  that 
the  settlement  was  in  lieu  of  the  provision  which  the  testa- 
tor had  promised  to  make,  and  had  accordingly  made  by 
his  will ;  so  far,  therefore,  as  the  evidence  was  api^ed  antf 
to  the  settlement,  it  was  quite  right,  as  it  did  not  touch  the 
will,  and  the  case  will  aecordingly  range  under  the  second 
class  of  cases,  which  I  have  already  discussed,  where  parol 
evidence  is  tendered  to  explain  the  act  inter  vivos. 

The  last  case  is  that  ot  Lloyd  v.  Harveyip)  :  there  there 
was  first  a  will,  and  then  a  settlement ;  like  evidence  was 
tendered,  and  like  results  followed  as  in  the  preceding  cases. 
In  this  case,  the  Court  did  not  raise  the  presumption  against 
double  portions,  and  the  evidence  consisted  of  conversations 
with  the  testator,  and  declarations  made  by  him,  in  his  last 
illness,  to  a  friend  of  the  family,  respecting  his  property. 


1841. 


Hall 

9. 
HiLI.. 


Judgment. 


(a)  2  RusB.  &  M.  270. 


(5)  2  Russ.  &  M.  310. 
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and  the  mode  in  which  he   wished  it  to  be  distributed 
among  his  daughters.     I  should  have  thought  it  very  diffi- 
cult to  admit  evidence  of  that  description  to  aid  in  constru- 
Jud^ent.      jjjg  ^jjg  ^jj^     gjj.  Jq/^^  Leoch  in  his  judgment  thus  deals 

with  it :  ^*  If,  however,  by  reason  of  such  differences  the 
common  presumption  be  not  admissible  in  this  case,  there 
is  evidence  which  establishes,  that  it  was  not  the  intention 
of  the  testator  to  give  both  sums."     And  then  he  adds, 
"  the  evidence  of  Miss  Perceval  appears  to  me  to  be  ad- 
missible, not  upon  the  ground  of  fortifying  or  repelling  a 
presumption,  but  as  extrinsic  evidence  that  it  was  not  the 
intenticm  of  the  testator  to  make  a  double  provision  for  his 
daughter  laouisa"    Here  again  is  a  new  rule,  the  evidence 
is  neither  to  rebut  nor  to  fortify  a  presumption,  but  in  effect 
to  construe  the  will.  1  do  not  see  how  it  is  possible  to  sup- 
port such  a  rule,  consistently  with  the  well  established 
principle,  that  you  are  to  judge  of  the  intention  of  the  tes- 
tator from  the  instrument  itself.     It  was  not  attempted  to 
put  the  evidence  in  connexion  with  the  settlement.     These 
cases  have  certidnly  created  very  considerable  difficulty, 
for  Sir  John  Leach  has  laid  down  certain  rules  in  very  ge- 
neral terms,  which  appear  to  me  to  be  at  variance  with  both 
his  own  decision  in  Hurst  v.  Beach  and  the  other  autho- 
rities. 

Having  now  gone  through  the  cases,  the  question  is, 
what  am  I  to  do  in  the  present  case  ?  Here  the  debt  was 
first  incurred,  and  then  comes  the  will.  I  have  already  de- 
cided, that  the  legacy  to  the  daughter  by  that  will  could 
not,  by  the  general  rules  of  the  Court,  be  held  to  be  a  satis- 
&ction  of  the  debt.  How,  then,  can  I  admit  parol  evidence 
to  lead  me  to  a  different  conclusion  from  what  I  have  ar^ 
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rived  at  by  construction  ?  The  will  gives  a  legacy  simply. 
The  law,  as  declared  by  me,  says  that  this  legacy  is  not  in 
satis&ction  of  the  previous  debt.  If  I  then  admit  parol 
evidence,  it  must  be  in  connexion  with  the  will,  it  has 
nothing  to  do  with  the  debt.  The  debt  was  contracted  be- 
fore the  will  was  made ;  and  the  declarations  of  the  testator, 
which  have  been  adduced  in  evidence,  cannot  apply  to  the 
debt,  but  must  be  used  in  reference  to  the  will  only,  and  I 
am  asked  now  to  insert  in  the  will,  a  declaration  by  the 
testator,  which  I  do  not  find  in  it,  namely,  that  he  means 
the  legacy  to  be  a  satisfaction  of  the  debt.  I  am  of  opinion 
I  can  do  no  such  thing.  If  1  were  to  admit  the  evidence, 
it  would  be,  not  with  a  view  to  extrinsic  circumstances, 
but  to  the  construction  of  the  will  itself.  I  must,  therefore, 
reject  the  parol  evidence  which  has  been  offered  in  this 
case,  and  declare  that  upon  the  true  construction  of  the 
will,  the  legacy  is  not  to  be  taken  in  satisfaction  of  the 
debt. 


1841. 


HAtL 
V, 

Judgmtnt* 
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Nov,  b,  6, 8,  9. 

JONES  V.   KEARNEY. 

1842. 
Feb,  11.         "u 

Where  ft  pvty  ^^  indenture  of  lease  of  the  24th  of  October,  1812, 
^pre^^M^u"  Henry  H,  Bourne  demised  to  F.  John  Jones^  the  house  and 
a^ieMe'^^  ^'  premises  in  Dawson-street,  known  at  The  Hibernian  Hoiel, 
jcct  to  an  M-    f^  three  lives  renewable  for  ever,  at  a  rent  of  780/.  per 

nultj,  amongst  ^ 

other  charges,    annum, 
and  pending 
an  eriction  for 
non-payment  of 

rent,  enters  By  deed  of  assignment  of  the  I9th  of  January,   1816, 

agreement,  &iid  made  between  jF.  John  Jones  of  the  one  part,  and  his 

jecuo  ttie*"  ^"  Francis  Jones  of  the  other  part,  F.  John  Jones,  in 

d^ption'^^e  is  Consideration  of  4000/.,  assigned  the  furniture,  wines,  &e., 

in  considerar.  belonging  to  the  hotel,  to  his  son,  and  in  consideration  of 

tion  of  a  sum  ^     ^ 

of  750/.,  to  get  three  annuities  thereby  granted  by  the  son,  and  chargeable 

a  lease  at  a  less  y  cr  ^  o 


rent,  to  com-     upon  the  Said  hotel,  he  conveyed  all  his  interest  in  the 

mence  from  the 

termination  of  hotel,  to  the  Said  Francis  Jones,  his  heirs  and  assigns ;  and 
allowed  for  re-  by  the  Said  deed,  the  said  Francis  Jones,  in  consideration 
there  though  ^^  ^^  premises,  granted  to  the  said  F,  John  Jones  an  an- 
?/ocl!dirg  hL  ""^^y  of  450/.  during  his  life,  and  in  case  Mary  Jones,  the 
been  perfected,  ^jfg  of  the  said  F.  John  Jones,  survived  him,  he  granted 

and  the  eviction  ^ 

actuaUy  had,      to  the  said  Mory  Jones  an  annuity  of  300/.  for  her  life ; 

jet  the  new  in- 
terest is  a  graft  and  on  the  death  of  the  survivor  of  the  said  F.  John  Jones 

upon  the  old, 

and,  as  such,  and  Mory  Jones,  Francis  Jones  covenanted  to  pay  an 
annuUy.  ^  annuity  of  196/.,  to  such  person  or  persons  as  the  said 
not^bvoom^'  ^'  *'^*'*  Jbiitf* should  appoint ;  the  said  three  annuities  to 
mitting  a  ^^  issuinfi:  out  of  and  charged  and  chargeable  upon  the  said 

breach  of  con-  ®  o  o  i- 

tract,  direst      Jjotel  and  premises  in  Dawson-street.  By  this  deed,  Francis 

himself  of  an  ^  ... 

estate,  subject   Jones  covenanted  to  pay  the  said  several  annuities  as  and 

to  incum- 
brances, and      when  they  should  become  payable,  and  also  punctually  to 

acquire  a  new 
interest  dis- 
charged of  those  incumbrances. 

A  feme  covert  or  infant  is  just  as  much  bound  by  notice  as  an  adult. 

A  feme  covert  is  bound  by  a  fraud  in  a  Court  of  Equity,  as  if  she  were  a  feme  sole. 
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pay  the  head-rent  reserved  by  the  lease  of  the  24th  of  Oc-        ^^^'    , 
tober,  1812.     The  deed  also  gave  powers  of  distress  and        Joms 

entry  to  the  several  annuitants,  in  the  event  of  any  of  their  KEABMEr. 

annuities  being  in  arrear.  stiii^t. 

In  1820,  F.  John  Jones  died,  leaving  Mcary  Jones,  his 
widow,  him  surviving,  who  thereupon  became  entitled,  un- 
der the  deed  of  the  19th  of  January,  1816,  to  the  annuity 
of  300/.  per  annum. 

In  1830,  Francis  Jones  became  a  bankrupt,  and  Mr. 
John  Usher  and  Sir  Z).  C.  Roose  were  appointed  his  as- 
signees ;  the  annuity  of  300/.  per  annum  payable  to  Mary 
Jones  having  fallen  into  arrear,  and  the  assignees  having 
declined  to  pay  any  portion  of  it,  Mary  Jones,  in  the 
month  of  August  of  the  same  year,  presented  a  petition  to 
the  then  Lord  Chancellor,  in  the  matter  of  Francis  Jones, 
a  bankrupt,  praying  the  usual  relief  on  foot  of  the  annuity. 
When  this  petition  came  on  to  be  heard,  the  assignees,  to 
prevent  an  order  for  the  sale  of  the  premises  and  furniture, 
personally  undertook  to  pay  a  sum  of  250/.  on  account  of 
arrears,  and  to  pay  a  weekly  sum  of  3/.,  in  lieu  and  satis- 
faction of  the  annuity  of  300/.,  to  Mary  Jones.     This  un- 
dertaking was  embodied  in  an  order  made  by  the  Lord 
Chancellor  on  this  petition,  on  the  21st  of  August,  1830, 
and  it  was  thereby  further  declared,  that  in  the  event  of  the 
non-performance  of  that  undertaking,  Mary  Jones  should 
be  remitted  to  her  original  rights,  under  the  deed  of  the 
19tb  of  January,  1816. 

In  1833,  Mr.  Usher,  the  continuing  assignee  (Sir 
£>.  C  Roose  having  been  discharged),  sold  the  hotel  and 
premises  to  Francis  Jones,  who,  on  the  14  th  of  January, 
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1834,  agfdn  sold  them  to  Mr.  Thomas  Williams^  who,  in 
September,  1834,  resold  them  to  Mr.  David  Kearney ^  the 
Defendant.  In  all  these  sales  the  right  of  Mary  Jones^ 
under  the  deed  of  the  19th  of  January,  1816,  and  the  order 
of  the  Lord  Chancellor  of  the  2l8t  of  August,  1830,  was 
recognized  and  reserved. 


Mr.  David  Kearney^  from  the  time  when  he  became 
purchaser,  in  1834,  continued  the  weekly  payment  to  Mary 
Jones^  until  his  bankruptcy,  which  took  place  in  1836.    On 
the  bankruptcy  of  David  Kearney^  Messrs.  R.  W.  Smith 
and  John  Kelly  were  appointed  his  assignees,  and  the/, 
with  the  concurrence  of  the  creditors,   appointed  David 
Kearney  as  their  manager  and  agent  in  the  hotel  business, 
at  a  weekly  stipend  of  3Z.     After  the  bankruptcy  of  David 
Kearney^  the  annuity  payable  to  Mary  Janes  fell  into  ar- 
rear,  and  the  assignees  declining  to  make  any  payment  on 
foot  of  it,  a  petition  was,  in  1836,  presented  to  the  then 
Lord  Chancellor,  entitled  in  both  bankruptcies,  praying 
relief,  either  on  foot  of  the  annuity  under  the  deed  of  the 
19th  of  January,  1816,  or  the  compromise  made  under 
the  order  of  the  Court  in  1830.     An  order  was  made  on 
this  petition  on  the  10th  of  May,  1836,  referring  it  to 
the   Commissioners,   to   take   an  account  of  the  arrears 
then  due,  also  to  ascertain  the  value  of  the  said  annuity, 
and  that  the  premises  charged  therewith  should  be  sold, 
and  the  proceeds  applied  in  paying  what  should  be  found 
due  to  the  petitioner ;  and  in  case  of  the  produce  of  such 
sale  being  deficient  to  pay  such  sum,  then  that  Mary  Jonesy 
the  petitioner,  should  be  admitted  to  prove  for  the  balance. 


This  order  having  been  made,  David  Kearney ^  who  was 
then  in  the  occupation  of  the  premises  as  manager  and 
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a^ent  for  the  assignees,  together  ^ith  the  assignees,  pro- 
posed that  he,  Kearney ,  should  give  his  bills,  payable  at 
loag  dates,  for  the  arrears  and  costs,  on  condition  that 
Mtxry  Jones  would  not  act  upon  the  order  so  made  by  the 
Lord  Chancellor.  Mary  Jones  having  acceded  to  this 
proposal,  Kearney  passed  his  bills  for  the  amount  settled 
upon  between  the  parties,  which  bills,  together  with  (for 
some  time)  the  future  payments  of  the  weekly  sum  of  3Z«, 
he  paid  to  Mary  Jones, 


1841. 
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Some  time  in  the  year  1837,  the  assignees,  finding  the 
difllculties  of  carrying  on  the  hotel  beneficially  for  them- 
selves or  the  creditors  to  be  very  great,  an  arrangement 
was  entered  into  between  Damd  Kearney^  his  assignees 
and  creditors,  whereby  Kearney  undertook  to  pay  four 
shillings  in  the  pound  to  his  creditors;  the  creditors,  in 
consideration  thereof,  remitting  him,  David  Kearney^  to 
his  former  rights  in  and  to  the  undisturbed  possession  of 
the  hotel  and  premises,  and  the  furniture,  wines,  &c., 
then  upon  them, 

David  Kearney  having  thus  again  become  entitled  to 
the  premises,  the  following  transactions  took  place  between 
him  and  Mrs.  Lucinda  Bourne^  who,  under  the  will  of 
Henry  H.  Bourne,  the  lessor  in  the  lease  of  the  24th  of 
October,  1812,  had  a  life  estate  in  the  premises. 


A  large  arrear  of  rent  having  accrued  due  to  Mrs.  Bourne, 
she,  in  March,  1838,  distrained  the  premises,  but  soon  after 
withdrew  the  distress,  and  commenced  proceedings  by  eject- 
ment. The  ejectment  proceedings  were  begun  in  Hilary 
Term,  1838,  and  to  these  David  Kearney  alone  took  de- 
fence, but  gave  a  consent  for  judgment,  prior  to  the  service 
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otice  of  trial,  upon  whidi,  judgmeot  wu  marked  id 
lity  Tenn,  1838. 

n  the  23rd  of  May,  1838,  David  Kearmy  wrote  to 
.  Botime's  agent,  Mr.  Bpan,  the  foUowing  letter : 

"2SrdMatf,  1838. 
Sir,— As  I  understand  that  Mrs.  Bourne  and  Mr. 
lerick  Bourne  are  the  persons  entitled  to  the  reversion- 
md  present  interest  in  The  Hibemian  Hotel  and  premi- 
I  wish  to  submit  to  you,  as  the  agent  of  Mrs.  Bounu, 
bllowing  propositions,  in  order  to  obtdn  a  lease  of  tbe 
hotel  and  premises  for  a  term  of  years,  or  such  other 
re,  as  they  may  be  disposed  to  grant.  I  would,  in  the 
instance,  propose  to  pay  Mrs.  Bourne  tbe  sum  of  300/. 
ish,  and  ^re  her  a  mortgage  on  the  furniture  in  tbe 
1  for  700^.,  payable  by  annual  instalmeuts  of  100/.  with- 
nterest,  by  way  of  fine,  and  an  annual  rent  of  630/.  for 
botel  premises,  from  the  1st  of  June  next,  with  a 
nant  to  expend  250Z.  in  lasting  and  valuable  improve- 
ts  on  sud  hoteL  My  second  propoulion  is,  that  I  shall 
lire,  on  the  part  of  the  trustees  of  Mrs.  Kearney,  to 

the  sum  of  1000/.  in  cash  paid  to  Mrs.  Bourne  by  way 
le  for  SEud  hotel  premises,  subject  to  the  annual  rent  of 
.  from  said  1st  of  June,  with  a  like  covenant  to  expend 
n  of  250/.  in  lasting  improTements.  My  last  proposi- 
is,  to  deliver  to  Mrs.  Bourne  the  furniture  in  the  hotel 
er  giving  me  a  sum  of  750/.,  so  that  she  may  get  any 
■  tenant  that  she  may  think  proper,  and  until  she  pro- 
I  such  tenant,  I  shall  pay  her  for  same  at  the  rate  of 

per  annum  for  one  year  from  the  1st  of  June.  On 
g  into  connderation  the  state  of  hotel  business  in  Dub- 
ind  the  money  which  I  propose  having  invested  in  it,  I 
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cannot  see  that  a  higher  rent  could  be  given  for  the  hotel 
premises  with  any  prospect  of  making  it  available  for  the 
support  of  ^myself  and  my  fionily,  and  to  pay  Mrs.  Bourne 
her  rent  with  satis&ction.  May  I  therefore  beg  to  submit 
these  propositions  to  Mrs.  Bourne^  and  inform  me  of  her 
intentions  with  as  little  delay  as  you  conveniently  can,  to 
enable  me  to  make  mine  accordingly. 

"  I  am,  Sir, 

<^  Your  obedient  Servant, 
«  D.  Kearney." 

On  the  29th  and  31st  of  May,  1838,  the  following  adver- 
tisement appeared  in  the  public  newspapers : 


<*  JohnJoneSj  Lessee  of ' 
Lucinda  Bourne^ 
Pkintiff. 

Dccoid  Kearney^ 
Defendant. 


1841. 

JOHES 
V. 

Keabkbt. 


Stattmeut, 


To  be  let  for  nine  months,  sub- 
ject to  redemption,  all  that  and 
'  those  the  dwelling-house.  No.  48, 
situate  on  the  west  side  of  Daw- 
son-street,  called  and  known  by 
the  name  of  The  RoycU  Hibernian  Hotels  together  with  the 
yard  and  vault  in  rere  thereof,  also  the  stables  at  the  rere  of 
said  hotel  situate  in  Duke-lane,  said  hotel  and  stables  as 
now  in  the  possession  of  Mr.  David  Kearney.  Application 
to  be  made  to  Messrs.  Ryan  8^  Son^  No.  48,  North  Grea 
George's-street, ;  or  if  by  letter,  post-paid.'' 


On  the  2nd  of  June,  an  advertisement,  differing  only  from 
the  other  as  to  the  term  for  which  it  was  proposed  to  set  the 
premises,  was  inserted  in  the  public  newspapers ;  the  term 
being  ^«  for  nine  months,  subject  to  redemption  (and  if  not 
redeemed)  for  such  further  term  as  may  be  agreed  on." 


On  the  14th  of  June,  the  habere  was  tested ;  and  on  the 
4ihof  July,  David  Kearney  not  having  received  any  answer 
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letter  of  the  23rd  of  May,  a^n  wrote  to  Mr.  jRjkvi 
iting  an  answer.  Mr.  Ryan,  on  the  7tfa  of  July,  re- 
1  an  answer,  makiDg  certain  proposals  to  David  Ktar- 
rhich  having  been  rejected  by  him,  on  the  20th  of 
Mr.  Ryan  caused  the  following  letter  to  be  written : 

*'  48,  North  Great  George' a^treet, 
20lkJuly,  1836. 
iiB, — I  am  directed  by  Mr.  Ryan  to  inform  you,  that 
I  received  a  letter  from  Mrs.  Bourne,  declining  any 
proposals  made  by  you,  and  stating  that  the  only 
,  upon  which  she  will  agree  to  let  the  hotel  to  you  are, 
your  paying  her  1000/.  in  cash  unconditionally,  and 
Bta  of  the  ejectments,  which  she  thinks  but  reasonable, 
you  have  not  paid  one  farthing  since  the  3rd  of 
1  last,  and  where  a  reduction  of  near  200/.  is  made  in 
!nt,  and  you  get  rid  of  the  different  incumbrances  af- 
;  the  hotel.  Mrs.  Bourne  is  willing  to  accept  of  the 
)f  1000/.  in  liquidation  of  the  arrears  due,  which  are 
rds  of  1500/. ;  and  as  she  considers  the  furniture  her 
rty,  until  this  arrear  is  discharged,  she  conceives  she 
getting  anything,  as  the  furniture  is  worth  at  least 
Mr.  Ryan  has  directed  me  to  request  you  will  let 
now  on  or  before  Tuesday  next,  whether  or  not  you 
ccede  to  these  terms,  as  in  the  event  of  your  not  doii^ 
n.  Bourne  has  instructed  Mr.  Ryan  to  take  posses- 
ind  will  keep  the  concern  in  her  own  bands. 

"  1  am  your  obedient  Servant, 

"  (Signed)     H.  Harrison. 
\tr.  David  Kearney, 
"  *-c.  4-c." 

one  further  letters  having  passed  between  the  parties  as 
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to  the  terms,  on  the  25th  of  July,  the  parties  agreed  to  cer« 
tain  terms,  which  were  embraced  in  a  memorandum  of  agpree- 
ment,  bearing  date  the  26th  of  July,  1838.  The  agreement 
was  as  follows :    *^  Memorandum  of  an  agreement  made 
and  entered  into  the  26th  of  July,  1838,  between  Ludnda 
Bourne,  of  Harcourt-street,  in  the  city  of  Dublin,  widow, 
of  the  one  part,  and  David  Kearney j  of  Dawson-street,  in 
the  said  city,  hotel  keeper,  of  the  other  part.     The  said  Lu- 
dnda Bourne  agrees  to  let,  subject  to  redemption  during  the 
period  of  nine  months  from  the  day  of  the  execution  of  the 
habere  on  tbe  several  premises  hereinafter  mentioned,  and 
the  said  David  Kearney  agrees  forthwith  to  accept  and  take 
a  lease  of  all  that  and  those  the  house  and  premises  situate 
in  Dawson-street,  aforesaid,  called  7%^  Hibernian  Hotel, 
now  in  the  possession  of  the  said  David  Kearney,  together 
with  the  appurtenances  thereunto  belonging,  and  also  the 
stables  situate  at  the  rere  thereof,  in  Duke-lane,  in  the  said 
city  of  Dublin ;  the  lease  to  be  for  the  term  of  the  natu- 
ral life  of  the  said  Lucinda  Bourne,  the  said  David  Kear- 
ney  paying  the  sum  of  750/.  to  the  said  Lucinda  Bourne, 
as  a  fine  for  said  lease,  and  also  the  yearly  rent  of  600/. 
per  annum,  payable  half  yearly,  on  every  1st  of  June,  and 
1st  of  December,  the  first  payment  to  be  made  on   the 
1st  of  December  next ;  the  said  lease  to  contain  a  stipu- 
lation, that  upon  the  said  David  Kearney's  paying  to  the 
said  Lucinda  Bourne  the  further  sum  of  250/.  sterling,  in 
addition  to  the  said  sum  of  750/.,  the  rent  shall  be  reduced 
to  the  sum  of  580/.  per  annum ;  but  in  the  meantime, 
and  until  such  payment  shall  be  made,    the  said  David 
Kearney  is  to  effect  and  continue  an  insurance  on  the  life 
of  the  said  Lucinda  Bourne  for  such  sum  of  250/.  for  the 
benefit  of  the  said  Lucinda  Bourne,  and  in  such  office  or 
offices  as  she  may  think  fit  to  select.     Both  parties  to  exe* 
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cute  leases,  in  which  shall  be  contained  a  eovenant  bjr  the 
said  David  K«amey,  his  hein  and  asrigns,  that  he  or  tbey 
will  not  asngn  the  said  prenuBes,  or  any  pert  theretrf',  iinln) 
for  a  valuable  and  bona  fide  conudenition  in  cask,  and  not 
for  the  purpose  of  charging  or  incumbering  the  said  preni- 
ses  by  way  of  annuity  or  otherwise,  as  the  «»i8i(leration  fot 
SD(^  asngnment,  on  pain  of  forfeitare  of  the  said  lease ;  and 
also  that  it  shall  be  lawful  for  the  said  Lucinda  Bovnu,  m 
case  the  swd  David  Kearney  shall  neglect  to  pay  the  pn- 
iniums  upon  the  insurance  for  the  sam  of  8S0f.,  to  pay  the 
same  herself,  and  to  add  the  sums  so  paid  by  her  to  the  salH 
yearly  rent  to  be  reserved  by  said  lease,  and  such  sums  shall 
be  recoverable  by  distress  and  otherwise  in  like  manner  u 
the  said  yearly  rent,  and  which  said  lease  shall  contain  all 
other  usual  and  proper  covenants." 

On  the  26tb  of  July,  the  day  of  the  execulioD  (rftbu 
agreement  by  RiKin,  as  agent  for  Mrs.  £ovme,  David  Kav- 
ney  pud  him  a  sum  of  750/, ;  and  on  the  same  day  Ryo* 
made  the  affidavit  in  the  ejectm«it  snit  of  the  amonnt  of 
rent  then  due  to  Mrs.  Bourne. 

Onthe27thof  July  the  sherifis  appointed  Mr.  Ayoff  and 
another  party  their  special  buliK,  to  take  possesion ;  and 
on  the  9th  of  August,  1838,  the  bailifis,  so  appointed,  put 
the  lessor  of  the  Plaintiff  in  the  ejectment  into  possession. 

The  premises  were  not  redeemed  ;  and  Mary  Janes,  hav- 
ing been  informed  of  the  arrangements  which  had  been  ot- 
tered into  between  Mis.  Bourne  and  David  Kearney,  a{^lied 
to  the  latter  to  be  pidd  her  annuity ;  and  this  being  refused, 
she  filed  her  bill  against  Kearney,  seeking  to  have  the  agree- 
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ment  of  the  26th  of  July,  1838,  declared  a  graft  on  the  old 
lease,  and  as  such  subject  to  her  annuity. 

Kearney  having  by  his  answer  alleged  that  the  agreement 
had  been  obtained  by  sums  advanced  on  account  of  his  wife's 
fortune,  and  that  the  suit  was  defective,  not  only  by  reason 
of  her  absence,  but  also  by  reason  of  the  absence  of  his  as- 
signees, on  the  5th  of  July,  1840,  Mary  Janes  amended 
her  bill  by  making  David  Kearney* s  wife  and  his  assig- 
nees parties  Defendants.  This  amended  bill  Kearney 
and  wife  answered,  denying  the  PlaintilTs  rights  altoge- 
ther, and  insisting  that  even  were  they  established,  they 
must  be  puisne  to  the  rights  of  Mrs.  Kearney.  The  as- 
signees disclaimed  all  interest  in  the  premises. 


1841. 
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The  facts  connected  with  the  claim  put  forward  by  Mrs. 
Kearney  were  as  follows :  that  she,  Mrs.  Kearney^  being 
entitled  in  a  cause  of  Wheeler  v.  Wheeler  to  a  sum  of 
923/.  \s.  6d.  principal,  and  a  sum  of  718/.  I2s.  id.  arrears  of 
interest,  by  a  consent,  which  bore  date  the  13th  of  June,  1838, 
and  signed  by  her  and  David  Kearney^  it  was  agreed,  that 
the  said  sums  of  923/.  Is.  6d.  and  718/.  12^.  4c/.  should  be 
drawn  out  of  Court,  and  the  former  be  invested  for  the  be- 
nefit of  said  Bridget  Kearney  and  her  issue,  without  being 
in  any  way  subject  to  DavidKearney's  control ;  and  that  the 
latter  sum  should  be  invested  in  such  a  manner,  as  to  Kear- 
ney and  wife  should  appear  most  advisable  for  them  and 
their  children's  benefit ;  that  the  day  after  this  consent  was 
so  signed,  an  application  was  made  to  his  Honor  the  Master 
of  the  Rolls  to  draw  out  these  sums,  onbehalf  of  Z)at7t£/  Kear- 
ney,  and  that  the  said  application  was  granted,  Mrs.  Kear^ 
ney  having  appeared  in  open  Court,  and  consented  thereto ; 
that  David  Kearney  having  obtained  said  order,  drew  the  two 
sums  of  money  out  of  the  Bank  of  Ireland,  and  lodged  them 
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in  bis  Own  name  in  the  Royal  Bank  ;  and  that  the  sud  sum 
so  lodged  in  the  Royal  Bank  by  David  Kearney  was  ex- 
pended as  follows :  750/.  to  Mr.  Syan,  on  the  26th  of 
July,  on  the  signing  the  agreement  with  Mrs.  Bourne,  and 
the  residue  was  lud  out  in  repairing  the  hotel  and  premises. 


Mr.  Seijt.  Green,  Mr.  Serjt.  fVarrenf  and  Mr.  A.  E. 
Gayer,  for  the  Plaintiff. 

Alt  the  circumstances  in  this  case  prove  that  the  contract 
between  Kearney  and  his  landlady,  Mrs.  Bourne,  had  at 
least  on  Keamafs  part  but  one  object,  that  of  ousting  tlie 
Plaintiff  of  her  rights ;  this  is  a  fraud  so  manifest,  that 
the  Court  will  not  suffer  him  to  reap  any  benefit  from  it.  It 
will  be  said,  however,  that  as  Kearney  filled  no  kind  of  fidu- 
(iary  character,  fraud  cannot  be  imputed  to  him ;  that  bis 
eviction,  though  caused  by  his  own  neglect  in  not  paying 
the  head-rent,  is  a  thing,  he  might  legally  have  allowed. 
Whether  this  Court  be  of  opinion  that  such  conduct  was 
morally  fraudulent  or  not,  yet  authority  is  abundant  to  show 
two  things,  first,  that  Kearney  did  fill  such  a  fiduciary  cha- 
racter, with  respect  to  the  Pliuntiff,  as  to  render  his  conduct 
fraudulent  in  the  contemplation  of  a  Court  of  Equity ;  and, 
secondly,  that  the  agreement  made  between  him  and  bis 
landlady  is  a  graft  on  the  old  lease,  and  chai^eable  with  the 
Plaintiff's  annuity.  The  grant  of  this  annuity  is  supported 
by  a  very  valuable  consideration,  and  part  of  the  security  is 
a  covenant  by  Francis  Janet  to  pay  it,  and  also  to  pay  the 
rent  reserved  bythe  lease  of  1812.  '^ovr  Kearney,  in  183<, 
became  a  purchaser  of  the  premises  charged  with  this  an- 
nuity, and  by  his  deed  of  conveyance  took  expressly  subject 
to  the  payment  of  it.  It  cannot  then  but  be  admitted,  that 
so  long  as  Kearney  caaiiaMeA  to  hold  these  premises,  he  wss 
bound  at  law  and  in  equity,  first  to  keqi  down  the  rent  re- 
served by  the  lease,  and  next  to  pay  this  annuity.  TheDe- 
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fendant  feeling  this,  states  by  his  answer,  that  since  his  bank- 
ruptcy, he  has  had  no  legal  interest  in  the  premises ;  that 
any  estate  which  he  had  therein  passed  to  his  assignees, 
and  that,  therefore,  his  liabilities  had  ceased.  But  what  proof 
has  he  made  of  this?     None  whatever.    By  bankruptcy  in 
itself  his  liability  to  pay  this  head-rent  did  not  cease,  unless 
the  assignees  accepted  the  lea8e(a).     Now,  of  this  feet  he 
gives  no  proof  whatsoever ;  and  this  Court,  with  the  know- 
ledge that  it  has,  of  his  having  continued  in  possession  after 
his  bankruptcy;  of  his  having,  in  1836,  personally  under- 
taken to  pay  a  composition  to  the  Plaintiff  for  her  arrears ; 
of  his  having  himself  paid  that  composition,  and  of  his  being 
the  only  person  to  take  defence  to  the  ejectment  in  1838, 
must  presume  that  the  assignees  declined  to  take  the  lease. 
The  case  then  stands  as  if  no  bankruptcy  had  occurred.    If 
so,  it  is  plain  that  inasmuch  as  the  original  lessee,  and  his 
representative,  continued  liable  to  the  payment  of  the  head- 
rent,  they  would  have  had  an  action  over  against  Kearney^ 
in  case  of  their  being  called  upon  to  pay  it :  Burnett  v. 
Lynch(b^f  Wolveridge  v.  Steward(c).  That  right  of  action 
orer  places  Kearney  and  the  original  lessee  and  his  repre- 
sentatives in  the  position  of  principal  and  surety.  The  same 
reasoning  is  equally  applicable  to  the  annuity,  to  pay  which 
Francis  Jones  personally  covenanted,  and  subject  to  which, 
and  as  his  assignee,  Kearney  has  been  in  possession  of  the 
premises :  there  can  be  no  real  difference  between  this  case, 
where  the  law  creates  a  liability,  and  a  case,  where  a  party  has 
by  contract  made  himself  liable ;  in  the  latter  case,  the 
rights  are  quite  clear.  Lord  Harberton  v.  Bennett(d).  This 
liability,  or  position  of  Kearney y  with  respect  to  the  Joneses^ 
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i  him  with  »  fiduciary  character ;  and  whether  or  not 
lurt  should  be  of  opinion  that  it  makes  him,  in  iact,  a 
;  to  the  extent  of  the  annuity  for  the  Plaintiff,  yet  it 
1  such  a  responsibility,  as  clearly  stamps  with  &and 
iction  and  other  proceedings,  whereby  the  old  inte- 
is  destroyed  and  a  new  estate  obtained.  The  prin- 
Df  graft,  which  is  to  be  found  in  a  number  of  cases, 
le  Bumjbrd  Market  case(d)  downwards,  is  pointedly 
ible  to  and  governs  the  present;  it  is,  that  where  s 
laa  a  possession,  and  by  means  of  it  obtains  a  new  or 
ed  interest  in  the  property,  of  which  he  was  SO  in  pos- 
:,  that  new  or  extended  interest  is  liable  to  all  the 
s,  to  which  the  old  interest  had  been  in  the  party's 
This  principle  was  established  to  prevent  fraud, 
lere  never  was  a  case,  wluch  more  clearly  illustrated 
undness  of  the  principle,  or  the  propriety  of  former 
ns,  than  the  present.  In  Griffin  v.  Griffin(b)  it  was 
upon  in  a  case  of  eviction,  and  of  an  interest  taken 
he  eviction,  though  no  fraud  whatever  existed.  In 
r.  Dolphin(c)  it  was  applied  to  the  case  of  a  tenant 

and  a  remainder-man,  where  the  tenant  for  life  sor- 
ed an  old  interest  and  took  a  new  one.  The  wordi 
d  Manners  there  are  very  applicable  to  this  case,  he 
"  although  the  surrender  may  be  the  best  thing  he 
possibly  do,  yet  he  is  not  at  liberty  to  surrender  or 
T  himself^  to  the  exclusion  of  those  in  remainder." 
re  the  lessee  was  not  at  hberty  to  arrange  an  evic- 
vhich  was  to  terminate  in  his  obtaining  a  new  lease 
re  favourable  terms,  to  the  exclusion  of  the  Plainti^. 

is  no  difference  in  principle  between  a  surrender  and 
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sttch  an  eviction,  as  is  proved  to  have  taken  place  here  ;  the 
Plaintiff  is  not  driven  to  argue  a  case  of  a  bona  fide  eviction, 
for  it  is  well  settled  that  where  the  process  or  jurisdiction 
of  the  Court  has  been  abused  for  private  purposes,  this 
Court  will  deal  with  the  fiusts,  as  if  the  Court  had  never 
interfered,  Kennedy  v.  DcUy{a).  In  James  v.  Dean{b)f 
Lord  Eldon  held,  that  a  party  coming  in  under  a  wUl,  as 
tenant  for  life  of  an  estate  from  year  to  year,  and  obtaining 
a  more  durable  term,  does  so,  for  the  benefit  of  those  in 
remainder ;  and  in  Pickering  v.  yowles{c),  a  tenant-right 
estate  was  held  subject  to  the  same  principle.  The  cases 
of  Owen  V.  WiUiam8(d)y  fVinshw  v.  Tighe{e)j  Fitzgerald 
V.  Bains/brd{/)9  O'Reilly  v.  Fe€Uher8t(m{g)^  and  Kent  v. 
Roberts(h)f  all  proceed  upon  the  same,  or  an  analogous, 
principle,  and  establish  that  this  Court,  even  in  the  absence 
of  fraud  or  fiduciary  relationship,  will  hold  the  new  inte- 
rest a  graft,  in  order  to  do  away  with  the  temptation  to 
fraud  which  otherwise  might  exist.  Another  point  is 
raised  by  the  answer,  as  to  the  right  of  Kearney's  wife, 
this  money  having  been  hers,  and  paid  under  an  agreement 
to  have  it  settled  on  herself  and  children.  The  answer  to 
this  is  plain ;  the  agreement,  whatever  it  was,  that  had  been 
entered  into,  was  subsequently  repudiated ;  Kearney  it  is, 
who  receives  the  money,  it  is  he  who  lodges  it  in  his  own 
name  in  the  Royal  Bank,  and  then  pays  out  of  it  the  sum, 
which  the  landlady's  agent  had  agpreed  to  accept  in  lieu  of 
the  arrears ;  the  case,  therefore  cannot  be  incumbered  with 
this  point ;  but  even  had  the  money  been  paid  to  trustees, 
and  by  them  disbursed  in  the  manner  in  which  it  has  been, 
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they  could  not  stand  in  a  better  position  than  Kearney  him- 
self)  and  their  advances  would  be  liable  to  the  Plaintiff's 
annuity. 

Mr.  T.  B.  C.  Smith,  Mr,  Dickson,  and  Mr.  B.  Lhyd, 
for  the  Defendants. 

Much  stress  has  been  laid,  throughout  the  argument  on 
the  other  side,  on  the  fraudulent  conduct  o(  Kearney,  but  it 
is  conceived  without  any  foundation  ;  the  fraud,  as  alleged, 
results  from  the  transactions,  and  yet,  when  they  are  looked 
at,  they  would  rather  appear  to  negative  any  such  thing. 
Kearney,  up  to  his  bankruptcy  in  1836,  made  no  objection 
to  the  payment  of  the  Plaintiff's  annuity ;  the  admission  by 
the  Plaintiff  is,  that  up  to  that  time  the  reduced  annuity  was 
regularly  paid.  Now  when  the  facts  prior  to  Kearney's  pur- 
chase are  looked  to,  it  is  evident  that  the  hotel  was  unable  to 
meet  the  high  rent  and  incumbrances  to  which  it  was  liable  ; 
these  were  the  cause  oi Jones's  bankruptcy,  and  subsequently 
to  that,  the  premises  passed  through  the  hands  of  three  per- 
sons in  a  very  short  time,  showing,  that  the  parties  consider- 
ed, that  they  could  make  nothing  of  the  premises,  which  had 
thus  been  the  ruin  oi  Jones.  Howevev  Kearney  makes  the  at- 
tempt, and  was  ultimately,  in  1836,  reduced  by  it  to  a  state 
of  bankruptcy.     Again,  in  1837,  he  endeavours  to  work 
the  thing  through,  but  finding  it  impossible,  under  those 
circumstances  he  allows  the  landlady  to  take  the  course 
which  she  deemed  most  for  her  advantage,  that  is  to  evict 
the  interest.     These  facts  do  certmnly  show,  first,  that  the 
premises  were  incapable,  under  the  old  lease,  of  producing 
a  sufficiency  even  to  pay  the  head-rent ;  and  secondly,  that 
Kearney  was  never  disinclined  (if  by  possibility  he  could)  to 
meet  the  Plaintiff's  demand ;  the  state  of  facts  then  for  the 
Court  to  look  at,  before  it  fixes  fraud  upon  Kearney,  is 
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this,  could  he  or  any  other  person,  by  any  means  or  sacri- 
fice, however  great,  have  made  this  hotel  available  to  meet 
the.  Plaintiff's  demand,  and  the  head-rent ;  and  if  not,  is  he 
for  ever  precluded  by  reason  of  his  having  been  at  one  time 
the  i^signee  of  this  interest  from  taking  a  new  lease  at  a  mo- 
derate rent,  for  the  purpose  of  making  a  livelihood  for  him- 
self and  family,  without  subjecting  himself  to  the  Plain- 
tiff's annuity,  a  demand  sufficient  to  raise  a  moderate  rent 
to  an  amount,  which  would  render  it  hopeless  on  his  part 
ever  to  conduct  this  establishment  with  success.     The  fact 
of  the  agreement  having  been  entered  into  pending  the  nine 
months  is  immaterial,  for  no  argument,  which  can  be  ap- 
plied to  his  taking  it  within  that  period,  may  not  with  equal 
force  be  applied  to  his  taking  it  after  a  lapse  of  nine  years  ; 
for  the  evidence  in  this  case  satisfactorily  proves,  that  there 
was  no  collusion  whatever  between  Mrs.  Bourne  and  Kear^ 
ney.    It  shows,  that  could  any  other  eligible  person  be  ob- 
tained as  a  tenant,  Kearney  never  would  have  been  accept- 
ed as  such.   Having  thus  negatived  anything  like  collusion, 
the  next  point  to  consider  is,  Kearney's  position  in  point  of 
law,  prior  to  and  during  the  ejectment  proceedings.     Prior 
to  his  bankruptcy  he  was  merely  an  assignee  of  a  lease 
which  was  liable  to  incumbrances,  and  so  long  as  he  con- 
tinued in  possession  under  that  assignment,  so  long  he  was 
bound  to  pay  the  head-rent  and  the  incumbrances,  subject 
to  which  he  had  bought,  but  personal  liability  he  had  none ; 
by  his  bankruptcy  he  lost  all  interest  under  the  lease.  It  is  a 
gteat  mistake  to  argue,  as  the  counsel  for  the  Plaintiff  have 
done,  that  the  lease  was  never  accepted  by  the  assignees, 
and  that  Kearney  therefore  was  never  released  from  his 
legal  liabilities ;  the  truth  is,  it  was  accepted  by  them,  and, 
^  appears  from  the  file  of  proceedings  in  the  matter  of  the 
bankruptcy,  Kearney  actually  put  into  possession  of  the 
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isei  as  manager  for  the  assignees ;  the  interest  under 
;ase  did  therefore,  on  the  bankruptcy,  vest  in  the  u- 
leB ;  they  became  the  legal  representatives  otJona,  and 
mtinued  until  the  eviction,  for  though  it  ee&asKear- 
vas  remitted  to  the  possession  of  the  hotel  and  praniMS 
1  arrangement  with  his  aseignees  and  creditors,  yet  do 
was  executed  by  the  as^gnees  assigning  the  premitn 
tm ;  thus  whatever  may  be  the  equities,  it  is  quite 
that  legal  liability  Kearney  did  not  incur,  sabseqnent 
s  bankruptcy.  Now,  as  to  equities,  the  Court  willre- 
ber,  that  Kearney  got  these  premises  liable  to  a  large 
ir  of  rent,  and  however  that  arrear  may  have  been  di- 
shed, it  was  not  increased  by  him  during  hie  ocmpo- 
;  Kearney  therefore  is  not  open  to  the  imputaticuu 
bt  to  be  cast  upon  him  by  the  other  side  ;  he  nevH  ml- 
,  or  through  his  own  negligence,  allowed  the  rent  to  run 
Tear  for  the  purpose  of  obtaining  an  eviction  of  the  old 
'est.  Collusion  or  wilful  default  in  not  paying  the  head- 
being  thus  out  of  the  question,  and  the  evidence 
ving  that  Kearney  was  anxious,  and  did  in  iact  struggle 
h,  to  pay  the  head-rent  and  other  demands  on  thesepre- 
s,  the  Court  will  look  with  favour  on  his  poHtion  io 
),  altogether  repudiating  any  idea  of  fraud  on  his  part, 
will  not  strain  the  law  for  the  purpose  of  fixing  him,  b> 
er  of  the  hotel,  with  the  Pliuntiff's  annuity. 

lie  law  of  this  case  is  certainly  not  such  as  has  been  con- 
led  for  by  the  other  side,  the  cases,  which  were  cited  and 
!d  upon,  do  not  establish  any  such  poution  as  that  for 
ch  they  have  been  <nted ;  they  are  cases,  the  authority  of 
ch  cannot  be  impugned ;  but  that  authority  does  not 
:h  the  point  here.  They  decide,  that  a  party  who  stands 
1  regard  to  others  in  a  fiduciary  character,  cannot  desi 
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inrith  the  property,  which  he  holds  in  that  character,  however 
fiedrly  or  innocently,  without  having  attached  upon  that, 
for  which  he  has  dealt,  a  trust  for  those  towards  whom 
he  fills  that  relationship;  thus,  inGriffin  v.  Griffin{d)j  the 
Court  first  established  the  fiduciary  character  of  the  uncle 
towards  the  nephew,  before  they  declared  it  a  graft ;  and 
in  Eyre  v.  Dolphin{b)  there  was  the  relationship  of  te- 
nant for  life  and  remainder-man ;  one  to  which  this  Court 
has,  in  a  long  series  of  cases,  attached  a  similar  character. 
Those  cases  assume  the  very  matter  in  controversy  in  the 
present  case,  namely,  the  existence  of  any  trust  or  fiduciary 
relation  between  the  parties.  The  judgment  in  ejectment  put 
an  end  to  the  lease  altogether,  and  no  authority  has  been  re- 
ferred  to,  no  dictum  even  cited,  to  establish  this,  that  a  party, 
who  fills  no  fiduciary  character,  cannot,  on  the  event  of  a 
legal  eviction  of  the  interest,  deal  with  the  landlord  for  an 
entirely  new  interest,  withouthaving  attached  upon  it  rights, 
which  had  an  existence  only  commensurate  with  the  old  es- 
tate and  with  which  he  had  no  privity,  save  that  which  arose 
out  of  his  possession  at  the  time  of  the  eviction.     The 
language  of  Lord  Manners^  in  Nesbitt  v.  Tredennick(c)y  is 
decisive  on  the  point.     That  case,  though  as  to  one  point 
overruled  in  O'Reilly  v.  Feather8t(m(d)y  never  has  been 
doubted  as  to  that,  for  which  it  is  now  referred  to.     Lord 
Manners  there  says,  ^*  the  principle  to  be  extracted  firom 
all  the  authorities  amounts  to  this,  that  whenever  a  mort- 
gagee, executor,  trustee,  or  tenant  for  life,  gets  an  advan- 
tage, by  either  being  in  possession,  or  behind  the  back  of  the 
party,  mortgagor,  cestui  que  trusty  or  remainder-man,  he 
shall  not  retain  the  same  for  his  own  benefit,  but  hold  it  in 
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;  the  new  lease,  in  any  of  those  cases,  wiU  be  consi- 
I  as  a  graft  upon  the  old  one."  The  early  case  of  Suki 
arte{a),  in  the  House  of  Lords,  suppom  the  same 
In  Mamitll  v.O'Brim(b)  the  same  principle  was  af- 
i ;  and  the  Chief  Baron  there  denies  the  position,  that 
ct  of  being  in  possession  alone,  though  properly  so,  is 
ent  to  create  what  is  termed  a  fiduciary  character;  th« 
there,  who  took  the  interest  upon  which  it  was  sought 
wh  a  trust,  was  a  sub-tenant  in  possession.  The  case 
odtf  V.  Matthew>{c)  shows,  that  Kearney,  coming  in  as 
lee,  was  not  bound  to  keep  the  interest  alive  for  the 
t  of  the  annuitant,  and  could  not  have  been  made  re- 
ble  in  any  way,  if  he  had  neglected  to  take  out  a  new 
and  had  permitted  the  interest  to  drop ;  and  thu  ne- 
B  that,  upon  which  the  counsel  on  the  other  side  hsve 
for  estabUshing  a  trust  against  him.  But  whatever 
mrt  may  think  of  Kearney  and  hi.  conduct,  It  has  to 
this  case,  not  with  him  alone,  but  with  Mrs.  Bonnie, 
e  wife  and  chUdren  o!  Kearney ;  the  rights  of  both 
>arties  must  be  a/fected  by  any  decree,  which  it  may 
n  &VOUP  of  the  PUintiffi  Mrs.  Bonnu  wiU  lose  that, 
ich  she  has  contracted,  and  Mrs.  Kearney  uid  her 
o  the  rights,  which  they  acquired  for  valuable  consi- 
n  under  the  consent  in  Wheeler  v.  Wheeler.  The 
t  with  Mrs.  Bmrne  evidenUy  contemplated  a  slate 
i,  whereby  Kearney  should  be  6ee  from  incum- 
,  and  thus  be  better  able  to  pay  the  large  rent  re- 
Now,  it  is  quite  clear,  that  such  an  agreement  is 
y  valid,  and  one,  which,  as  between  the  parlies  in 
se,  the  Court  would  look  to.  In  Feather.tanhaugh  v. 
Kd),  where  one  partner  of  a  firm  had  obtained  a  re- 
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newal  in  his  own  name  of  a  lease  of  the  premises,  in  which 
the  joint  trade  was  carried  on,  Sir  JVm.  Granty  it  is  true, 
held  such  renewal  to  be  in  trust  for  the  partnership ;  but 
there  are  some  observations  in  his  judgment,  which  forcibly 
apply  to  the  new  of  the  case  now  suggested  to  the  Court. 
"  There  may  be  cases,''  he  says(a),  "  where  the  interest, 
which  a  third  party  may  have  against  the  specific  execution 
of  an  agptement  would  preclude  the  execution  of  it  as  be- 
tween cestui  que  trust  and  trustee ;  as  in  a  case  before  Lord 
Redesdale;  an  insolvent  tenant  made   over  his  lease  to 
another,  person,  who  treated  with  the  landlord  for  a  re- 
newal to  himself  ostensibly,  but  under  a  secret  agreement  in 
trust  for  the  original  tenant :  Lord  Redesdale  held,  and  very 
justly,  that  he  would  not  execute  that  agreement  as  against 
the  landlord,  forcing  upon  him  a  tenant,  whom  he  never 
would  have  chosen,  and  unable  to  execute  the  agreement, 
into  which  the  ostensible  tenant  had  entered;  and,  there- 
fore, the  principle,  that  a  trustee  shall  derive  no  benefit  to 
himself  from  the  trust,  should  fail  rather  than  be  carried  into 
execution  against  a  third  party  not  apprised  of  the  secret 
engagement."     So,  in  the  present  case,  if  the  Court  will 
deem  this  a  graft,  it  would  be  to  the  serious  prejudice  of 
the  rights  of  Mrs.  Bourne^  and  directly  contrary  to  the 
agreement  entered  into  between  Mrs.  Bourne  and  Kearney. 
Mrs.  Bcume  has  relied  upon  her  statutable  rights  in  evict- 
ing the  old  lease ;  and  this  Court  will  give  her  the  full  bene- 
fit of  those  rights,  and  discharge  this  new  grant  from  every 
kind  of  trust  which  had  previously  existed.     But,  whatever 
view  may  be  taken  of  the  case,  should  it  be  &vourable  to 
the  Plidntiff,  the  Court  cannot  g^ve  relief  without  having 
Mrs.  Bourne  before  it.      As  to  the  children  oi  Kecurney 
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wife,  by  the  consent  it  was  agreed  that  the  ton 

to  Mrs.  Kearney,  in  the  cause  of  Wheeler  v. 
,  should  be  laid  out  for  their  benefit;  notbing  has 
i  to  invalidate  that  agreement.  The  Plaintiff  was 
bat  the  money  pud  to  Mrs.  Bourne,  and  expended 
's,  was  the  propet  money  of  Mis.  Kearney  ;  and  it 
lesible  that  she  can  hare  any  equity  as  against  them, 
ildren  by  that  arrangement  obtained  rigbts  which 
it  be  affected  by  the  subsequent  motion,  Fenner  v. 
a) ;  and  they,  or  the  trustee  of  that  consent,  must 

to  be  the  purchasers  of  this  new  contract  witb  Mrs. 

But  eren  suppose  this  Court  were  of  opinion  that  s 
rrafi  bad  been  established,  then  Mra.  Kearney  and 
Iren  are  clearly  entitled  to  stand  as  the  first  incum- 

upon  this  new  interest,  which  was  obtuned  by 
I  their  funds,,  and  to  be  recouped  in  the  amount  pud 
le,  and  the  sums  expended  in  repairs  and  itnprore- 
Lawrence  v.  Magga(J>),  Luckin  v.  Btuhworlh(c). 

lOUB  question  also  arises  on  the  contract  with  Mrs. 

;  part  of  the  the  terms  of  that  agreement  is,  that 
'  shall  not  sublet  the  premises,  or  asugn  them  for  the 

of  incumbering  them  by  way  of  annuity  or  other> 
appears  then,  that  if  the  Court  grants  the  Plaintiff 
le  contract  will  be  avoided ;  now  the  principle  of  tlui 
,  to  refuse  relief  in  all  cases  where  the  granting  it 
estroy  the  subject  matter  of  the  relief,  or  prove 
to  the  parties,  Weatherall  v.  Gearing(d). 

m.  169;  2  Rom.  h  M-        (c)  Finch,  392. 
(d)  12  V«.  50. 
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The  Lord  Chancbllob  : — 

This  case  appears  to  me  to  be  free  from  doubt.  The  ques- 
tion is»  whether  or  not  a  certain  new  lease,  obtained  by  the 
Defendant,  Keameyy  is  bound  by  the  annuity,  to  which  the 
Plaintiff  claims  to  be  entitled.  The  tiUe  of  the  annuitant 
arose  under  a  deed  of  the  19th  of  January,  1816,  whereby 
Rancis  John  Jones  conveyed  the  property  in  question  to 
his  son  Francis  Jones  in  consideration  of  a  sum  of  4000/., 
and  three  annuities,  one  of  which,  for  300/.,  was  for  the 
Plaintiff,  the  wife  of  the  vendor.  This  annuity  was  pro- 
vided for  by  the  seller  at  the  expense  of  his  own  purchase 
money.  He  sold  the  estate  partly  for  this  annuity,  and  partly 
for  the  money  consideration.  The  annuity  was  contingent, 
depending  on  the  wife  surviving  her  husband ;  and  the  pur- 
chaser, by  the  same  deed,  by  which  the  property  was  con- 
veyed to  him,  covenanted  for  payment  of  the  annuity ;  and 
as  fiur  as  parties  could  be  bound,  these  parties  were  bound, 
and  the  estate  also,  which  was  the  subject  of  the  contract. 


1841. 

V 


Jones 

V. 

Kjsabnbt. 


Not.  9. 


Now,  what  was  the  situation  in  which  Keamepy  the  De- 
fendant, stood?  He  became  the  assignee  of  the  premises 
under  the  deed  of  the  24th  of  September,  1834.  He  was 
in  the  ordinary  position  of  a  purchaser  buying  an  estate 
cum  onere.  The  premises  were  subject  to  a  burden  :  the 
purchaser  did  not  enter  into  any  particular  obligation  to 
discharge  that  burden,  or  to  indemnify  the  seller ;  it  was 
not  necessary  that  he  should  do  so.  This  Court  fastens  on 
every  such  purchaser  a  liability  to  indemnify  the  seller 
against  the  incumbrances  affecting  the  property  sold.  If  I 
create  an  incumbrance  on  my  estate,  and  sell,  and  no  en- 
gagement be  entered  into  with  respect  to  that  incumbrance, 
but  I  convey  the  estate  subject  to  it,  the  purchaser  is  bound 
in  equity  to  indemnify  me  against  such  incumbrance.     It 
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iect,  in  so  selling,  to  cbai^  him  and  indenmify 
liig  Is  a  propoution  which  is  perfectly  clear,  re- 
authority  to  support  it.  But  in  Waring  r. 
Lord  Eldon,  speaking  of  the  purchaser  of  an 
edemption,  states  the  prindple,  "  if  he  enten 
gation  with  the  party,  from  whom  he  purchases, 
bond  nor  covenant  of  indemnity  to  save  him 
)m  the  mortgage,  yet  this  Court,  if  he  receives 
mdhas  the  profi  ts,  would,  independentof  contract, 
his  conscience  an  obligation  to  indemnify  the 
nst  the  personal  obUgaUoo  to  pay  the  money  due 
indor's  transaction  of  mor^^e ;  for,  being  be- 
'  of  the  estate,  he  must  be  supposed  to  intend  to 
lie  vendor  against  the  mortgage."  Itakeitthere- 
trfectly  clear,  that  any  purchaser  standing  in  the 
which  Kearney  stood,  is  bound  to  indemoiiy  his 
I  truth,  here  the  value  of  the  annuity  was  part 
lal  purchase  money. 

leal  of  learning,  in  the  very  able  arguments  I 
was  brought  forward,  founded  on  the  alleged 
ation,  in  which  it  was  insisted  Kearney  stood  to> 
lainUff.  I  own  I  should  have  felt  some  difficulty, 
»ted  on  that  alone.  There  are,  however,  some 
:  clear  as  to  Kearney  himself.  It  b  perfectly 
e,  as  the  purchaser  of  an  estate,  subject  to  this 
!,  could  do  no  act  to  affect  that  incumbrance, 
uuned  in  possession.  Again,  it  is  equally  clear, 
{renewed  his  interest,  the  renewed  estate  would 
ound  by  the  incumbrance,  and  that  the  incum- 
Id  not  have  been  liable  to  contribute  one  shil- 

(n)  7  Vei.  332,  337. 
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ling  towards  the  expenses  of  that  renewal.  Again,  it  is 
equally  clear,  that  if  Kearney  had  sold  his  interest  to  a  pur- 
chaser for  valuable  consideration  and  witliout  notice,  though 
the  property  in  the  hands  of  such  a  purchaser  would  not  be 
subject  to  the  payment  of  the  incumbrance,  yet  if  Kearney 
had  re-purchased  the  same  estate,  the  incumbrance  would 
have  again  become  a  chaige  on  the  estate  in  his  hands,  and 
he  never  could  have  been  heard  in  this  Court  to  say,  I  have 
procured  a  new  interest,  which  is  therefore  not  liable  to  the 
old  charge. 


1841. 

^ f 

JOMES 

9. 

KSABHET. 


Jud^ent. 


But  independently  of  any  particular  relation  between 
Kearney  and  the  Plaintiff,  the  cases  go  to  a  considerable  ex- 
tent They  prove  this,  that  if  there  are  renewals  (if  I  may 
so  call  them),  after  an  eviction  of  the  old  interest,  the  charge 
will  be  equally  binding,  as  if  the  interest  had  been  renewed, 
and  no  eviction  had  taken  place.  This  occurred  in  Griffin 
V.  Griffin{a) ;  there  the  right  had  ceased,  for  the  lessor  had 
brought  an  ejectment,  and  recovered  the  possession,  and  then 
made  a  new  lease  to  the  uncle  of  the  Plaintiff.  hordBedesdale 
there  held,  that  though  the  Plaintiff  could  not  avail  himself 
of  his  infancy  (he  was  an  in&nt  when  the  eviction  took 
place,  and  the  new  lease  made  to  his  uncle),  to  excuse  the 
non-assertion  of  his  right  under  the  executory  agreement 
originally  made  with  his  father,  when  the  immediate  per- 
formance of  his  part  of  the  contract  was  essential  to  the  in- 
terest  of  the  other  contracting  party,  yet  that  the  relation 
of  the  parties  was  such  as  rendered  the  new  lease  bound  by 
the  trust  for  the  benefit  of  the  Plaintiff.  That  case  there- 
fore, establishes  this,  that  if  a  renewal  be  granted,  or  a  new 
right  created,  even  after  the  term,  for  which  the  original 


(a)  1  Sch.  &  L.  352. 
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vas  granted,  bad  ceased,  that  circumstance  makes  no 
Dce,  provided  that  the  party  comes  for  relief  in  time, 
ase  of  Eyre  v.  Dolphin(a)  is  to  the  same  effect,  with 
isttDctioD — Cfri^v.  Griffin  was  a  case  of  evietion, 
u  the  latter  case  was  one  of  surrender ;  there  was  no 
m  of  the  estate,  but  there  was  a  surrender  of  the  oU 
before  the  tenant  acquired  the  new  one.  It  wn 
.  a  case  of  compromise.  Now,  soppose  that  Mn. 
e  and  Kearney  had  entered  into  a  compromise,  and 
[ider  such  circumstances  Kearney  had  taken  a  new 
[rom  Mrs.  Bourne,  I  should  hold  it  to  be  too  clear 
noment's  doubt,  that  such  new  interest  would  bare 
lound  by  the  Plaintiff's  annuity. 

the  cases  go  still  farther  than  tbts :  Uius  in  cases  of 
ct,  if  a  man  contracts  for  the  sale  of  an  iestate,  wbicb 

not  at  the  time  such  contract  is  entered  into,  and  he 
irds  acquires  such  an  interest  as  will  enable  him  to 
;ood  his  contract,  this  Court  will  compel  the  party 
brm  such  contract,  and  make  good  the  title.     Tbui 

well-known  case  of  Seaboume  t,  PoiaeU(b),  a  msn 
)  wife,  who  were  the  assignees  of  a  lease,  borrowed 

upon  a  mortgage  of  it;  the  title,  howerer,  notbeio^ 
and  the  husband  becoming  insolvent,  Haynea,  the 
who  had  the  real  title,  in  compassion  to  the  wife 
1  lease  to  trustees  in  trust  for  her :  and  the  Master  of 
ills  decreed  the  trustees  to  make  a  new  mortgage  to 
Ttgagee,  holding  that  the  new  lease  made  by  Haytu* 
e  considered  as  a  graft  into  the  old  stock.  Now  thai 
case  of  contract  between  the  parties^  and  in  that  re- 
ao  doubt,  a  distinction  exists  between  that  case  mi 

BkllK  B.  290.  (6)2  Vern.  11. 
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the  case  now  before  me.      There  is  another  case,  Morse  v. 
Faulkner(a) ;  there  a  man  sold  an  estate,  believing  himself 
entitled  to  it ;  it  turned  out  that  he  had  no  title  to  the  lands 
at  that  time,  but  subsequently  they  descended  on  him :  he 
died  without  perfecting  the  conveyance,  and  the  purchaser 
filed  a  bill  against  his  heir.    The  Court  there  held,  that  the 
contract  might  have  been  enforced  against  the  seller,  if  the 
purchaser  had  come  in  time ;  but  doubted,  whether  the  con- 
tract, having  been  entered  into  by  one  not  at  the  time  en- 
entitled,  could  be  considered  as  binding  on  the  heir,  view- 
ing it  as  a  personal  equity  attaching  on  the  conscience  of 
the  party  himself,  and  not  descending  with  the  land.  I  own, 
I  cannot  see  the  distinction ;  I  always  thought  that  no  good 
reason  could  be  given,  why  the  contract  should  be  binding 
upon  the  ancestor  and  not  upon  the  heir ;  however  I  do 
not  mean  to  give  any  judicial  opinion  upon  the  point.  Noel 
V.  Bewley(b)f  a  recent  case,  was  this :  Sir  Charles  Blunt, 
who  was  entitled  to  a  contingent  remainder,  conveyed  that 
interest  to  the  Plaintiffs  to  secure  a  debt ;  subsequently  this 
remainder  was  destroyed  by  the  tenant  of  a  prior  estate ; 
and  afterwards  the  whole  fee  in  the  same  lands  was  given  to 
Sir  Charles  by  the  will  of  that  tenant.     The  Vice-Chan- 
cellor  there  held,  that  the  new  interest  thus  acquired  by  Sir 
Charles  Blunt  was  available  for  the  satis&ction   of  the 
Plaintiffs'  debt,  and  that  decree  was  never  disturbed.   These 
cases,  therefore,  seem  to  me  to  establish  this,  that  if  a  man 
sells  an  estate  (and  the  principle  is  just  the  same,  if  he  grants 
his  lands  in  mortgage,  or  creates  an  annuity  issuing  out 
of  them),  and  the  title  is  afterwards  defeated,  but  subse- 
quently he  acquires  the  same  lands  under  another  title,  there 


1841. 


JONSfl 

r. 

KEAB5KT. 


Judgment, 


(a)  I  Anstr.  1 1 ;  3  Swaiut.  429»  (n).     (h)  3  Sim.  103. 
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arising  out  of  the  contract  to  fasten  it  upon  tke 
■fo  doubt,  there  is  a  clear  distinction  between 
ind  the  case  now  under  con«deration.  In  those 
was  a  contract  between  the  parties ;  this  is  a 
ty  taldng  subject  to  a  particular  charge ;  but  • 
appears  to  me  to  apply  equally.  The  purdia- 
to  indemnify  the  seller  against  the  pardcniar 
:,  and  whilst  in  possession  be  is  liable  to  that 
,  and  there  is  no  distinction  in  this  respect  be- 
tgage,  or  a  sum  in  gross,  and  the  charge  of  an 
n  the  present  case. 

in  u^ed,  that  this  is  the  case  of  a  person  filling 
haracter,  and  it  has  been  also  pressed  as  a  case 
and  surety.  It  is,  no  doubt,  to  some  extent  a 
ipal  and  surety,  there  being  a  duty  imposedand 
in  cast;  but  it  is  not  a  case  of  principal  and 
3  common  and  ordinary  sense  of  the  word.  It  is 
'eree  of  the  case  of  Fitzgerald  v.  Raitujbrd(a)  ■■ 
muitant  taking  advantage  of  the  situation  in 
}od,  dealt  with  the  landlord  and  obtained  a  oev 
self.  Tins  is  the  case  of  a  man  having  an  estate 
in  annuity,  dealing  with  the  landlord,  and  seek- 
1  himself  of  the  interest  thereby  acquired  fti 

annuity.  In  Fitzgerald  v,  Rainsjord,  Lord 
lays,  "  the  Defendant  has  contrived,  by  taking 
f  the  situation  of  the  Pltuntiff,  to  get  more  than 

admits  to  bare  been  the  origina)  agreement, 
iled  himself  of  the  distress  of  the  Plaintiff,  to 
r  in  the  situation  of  landlord.  This  cannot  be 
le  PlaintiiT  is  entitled  to  have  himself  put  into 

(fi)  1  Ball  &  B.  37.  (nl. 
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the  Bame  situation  he  would  have  been  in  had  the  original 
agreement  been  carried  into  execution."  Now  it  appears 
to  me,  that  the  present  case  is  a  much  stronger  one  in  the 
contemplation  of  a  Court  of  Equity.  For  if  an  annuitant 
will  not  be  permitted  to  retain  an  estate  against  the  origi- 
nal owner,  although  he  himself  acquires  it,  how  much  more 
difficult  would  it  be  for  the  party,  whose  duty  it  was  to  pay 
the  annuity,  to  attempt  to  get  the  estate  discharged  of  that 
very  annuity.  How  could  he  be  permitted  by  any  dealing 
with  the  landlord  to  shake  off  the  incumbrance  ?  This,  I 
think,  is  the  true  ground ;  and  the  principle  would  apply,  not 
only  to  cases  of  contract,  but  even  to  cases  where  no  new 
contract  was  entered  into,  although  perhaps  it  would  be 
more  difficult  to  apply  it  to  a  case,  where  a  man  acquires  a 
new  title  without  contract,  as  by  descent  or  devise.  I  am 
inclined,  therefore,  to  think,  that  even  supposing  the  trans- 
action to  have  been  bona  fide j  I  should  have  had  no  diffi- 
culty in  arriving  at  the  conclusion,  that  the  interest  ac- 
quired by  Kearney  was  subject  to  the  Plaintiff's  annuity. 


1841. 

» w 

Jones 

9. 

Kbabney. 


Jwdj^eni. 


But  I  am  relieved  from  the  obligation  of  deciding  the 
case  on  that  ground,  for  the  fiacts  and  circumstances,  which 
are  in  evidence,  show  to  demonstration,  that  the  dealing  be- 
tween Kearney  and  Mrs.  Bourne  was  not  bona  fide  ;  that 
though  the  transaction  was  a  real  one  between  the  parties, 
yet  that  it  was  intended  to  effect  the  exclusion  of  the  Plain- 
tiff and  her  annuity,  and  an  instrument  is  prepared  to  g^ve 
it  that  operation.  No  one  will  dispute  this,  that  if  a  lessee 
have  a  lease  subject  to  an  existing  incumbrance,  and  which 
he  is  bound  to  see  satisfied,  this  Court  would  lose  sight  of 
its  highest  duty,  if  it  for  one  moment  permitted  such  a  per- 
son, by  committing  a  breach  of  contract,  to  divest  himself 
of  the  estate  and  acquire  a  new  interest  discharged  of  the 

VOL.  I.  M 
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aid  incumbrance.  If  we  look  at  the  dates  in  this  case,  it 
will  not  be  difficult  to  »ee  what  was  the  nature  of  the  deal- 
ing. In  the  firat  place,  the  ejectment  was  caused  by  the 
le&ult  of  Kearney  himself,  and  a  Court  of  Equity  (and  in 
t  Court  of  Law  it  would  be  the  same,  speaking  generally) 
will  not  allow  any  man  to  take  advantage  of  hia  own  de- 
hult.  In  Hilary  Term,  1838,  the  ejectment  was  brongbt, 
ind  on  the  23rd  of  May,  in  the  same  year,  Kearney  makes 
Itis  first  proposal,  and  this  proposal  was,  in  point  t^&ct, 
the  foundation  of  the  ultimate  arrangement.  On  the  31st 
if  May,  an  advertisement  was  inserted  in  some  of  the  news- 
papers, by  the  landlord,  to  let  the  premises,  and  the  terras 
in  the  advertisement  were  for  nine  months,  subject  to  re- 
lempUon.  Now,  it  is  imposubte  for  any  one  not  to  see, 
:hat  it  was  useless  to  advertise  the  premises  with  such 
iermg.  Who  would  take  a  large  hotel  in  this  aty,  for  nine 
nonths,  subject  to  redemption?  The  parties  seem  to  have 
}een  aware  of  this,  for  in  a  subsequent  advertisement  the 
:erms  were  stated  to  be  "  for  nine  months  subject  to  redemp- 
:ion,  and  if  not  redeemed,  for  such  further  term  as  might  be 
tgreedon."  Now,  that  was  on  the  2nd  of  June.  Thel^falpro- 
:eedings  are  then  continued.  On  the  14th  of  June,  ike  habere 
s  issued.  On  the  4th  of  July,  Kearney  writes  a  letter,  ask- 
ng  for  a  reply  to  his  proposal  of  the  23rd  of  May ;  and 
igaui  on  the  7tb  of  July,  the  20th,  23rd,  and  24th,  there 
ae  other  letters  oi  Kearney's,  respecting  these  premises, 
md  the  proposed  arrangement.  On  the  25th  of  July,  the 
iual  agreement  takes  place,  and  on  the  26th,  the  articles  of 
igreement  are  executed  by  Kearney  and  Mr.|  Ryan,  as 
he  agent  for  Mrs.  Bourne,  and  the  sum  of  750/.,  the  con- 
lideration  money,  is  paid  by  Kearney  to  Ryan.  On  the 
'ery  same  day  Mr.  Ryan  swears  his  affidavit,  ascertaining 
he  amount  of  rent  due  to  the  Pluntiff  in  the  ejectment 
)roceedings,  and  on  the  following  day,  the  27tb,  the  She- 
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riffs  issue  their  warrant  to  special  bailiffs  (of  whom  this 
Mr.  Ryan  was  one),  to  execute  the  writ  of  habere^  and  on 
the  9th  of  August  there  is  the  Sheriffs*  return.     It  is  quite 
impossible  to  look  at  these  dates,  without  seeing  how  they 
are  dovetailed  into  each  other.    We  see  the  landlady  taking 
on  one  day  a  hostile  proceeding  against  the  tenant,  and  on 
the  next  day  an  amicable  one.     On  one  day  urging  on  the 
l^al  proceedings,  the  object  of  which  was  to  turn  the 
tenant  out  of  possession ;  and  on  the  next  day  entering  into 
a  contract  with  the  tenant,  for  a  new  lease  of  the  premises ; 
and  at  last  comes  this  fiirce  of  the  return  of  the  writ  of  exe* 
cution  on  the  9th  of  August.     Now,  if  this  was  done  for 
the  purpose  of  avoiding  the  annuity,  one  can  understand  it, 
bat  in  no  other  way  is  it  intelligible.     The  ejectment  pro* 
ceedingSf  if  not  nugatory  altogether,  were  certainly  an  abuse 
of  the  process  of  the  Court.     They  were  never  intended  to 
be  acted  upon,  for  Kecumey  was  never  disturbed  in  his 
possession.  •  The  proceedings  were  going  on,  contempora- 
neously,  but  at  the  same  time  inconsistently,  with  the  agree- 
ment, upon  which' jBTeom^^'tf  rights  were  founded.   He  was 
to  remain  as  tenant,  and  to  be  turned  out  at  the  same  time ; 
I  consider,  therefore,  that  the  legal  proceedings  were  only 
intended  to  assist  the  Defendant  to  relieve  the  property  of 
the  incumbrance,  with  which  it  was  bound.    I  am  clearly  of 
opinion  that  this  is  conduct  which  this  Court  will  not  tole- 
rate ;  and  I  should  be  of  that  opinion,  even  without  the  aid 
of  the  letters,  which  have  been  read  in  evidence.     The  re- 
demption was  open  at  all  times,  and  there  never  was  a 
moment,  during  which  there  was  not  a  right  under  the  old 
lease  still  existing.    This  is  not  a  case  in  which  a  new  inte- 
rest is  created  at  the  expiration  of  another  estate ;  but  here 
there  was  always  an  existing  contract,  and  the  new  interest 

is  but  a  graft  upon  the  continuing  lease. 

M  2 
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the  letters  putthe  matter  outof  doubt;  Ineed  only  refer 
of  the  SOth  of  July ;  that  proves  what  1  should  have 
held  upon  the  circumstances,  even  without  the  letter, 
transaction  was  oneintended  to  depiire  thePlaindffof 
Its.  This  letter  relieves  me  from  any  difficulty  fir  em- 
inent, because  it  proves  that  the  whole  was  a  mere  plan 
id  of  and  exclude  the  existing  incumbrance.  I  am  not 
on  that  this  transaction,  as  between  Mrs.  Bowne  tad 
y,  was  not  aAona_^e  one.  On  the  contrary,  lam  of 
that  it  was  ibonajide  agreement,  and  whatitpur- 

0  be ;  but  1  am  also  cleariy  of  opinion,  that  the  agree- 
etween  the  parties  was  directly  intended  as  well  to 
tenant,  as  to  relieve  the  estate,  from  the  incumbrance, 
irties  took  advantage  of  the  arrangement,  and  with- 
>eaching  the  validity  of  that  arrangement,  which  I 
be  bonajide,  I  shall  fasten  upon  the  new  interest 
[y  arising  out  of  the  circumstances  and  the  parties' 
nission.     [Here  his  Lordship  read  the  letter  of  the 

July,  1838].  Now,  the  Defendant  has  relied  on 
ience  of  Mr.  Rj/an,  where  he  says  that  it  was  sot 
^ntion  (speaking  as  the  agent  of  Mrs.  Bourne)  to 
Lyment  for  the  arrears  of  rent  due  by  Kearney  up 
iate  of  the  ejectment,  and  that  he  would  conuder  it 

1  of  good  fiuth  on  the  part  of  Mrs.  Bottme,  were  she 
;  on  being  paid  such  arrears.  But  how  could  that 
n  the  letter  it  is  stated,  "  that  Mrs.  Bourne  was 
to  accept  of  the  sum  of  760/.  in  liquidation  of  the 
due."     How,  then,  could  such  a  claim  have  been 

.  the  fiice  of  that  letter,  and  that  letter  too  in  the 
on  of  Kearney.  The  letter  shows  that  the  whole 
ment  was  a  kind  of  compromise  between  the  land- 
i  tenant,  the  tenant  getting  a  new  lease  at  a  re- 
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duced  rent,  and  the  landlord  conceiving  that  she  was  enti- 
tled to  some  compensation,  as  well  from  the  circumstance 
that  the  rent  was  reduced,  as  also  that  the  tenant  thereby 
*^got  rid  of  the  incumbrance  which  affected"  the  property. 


165 


1841. 

SJ ' 

Jones 

V. 

Keabket. 


Judgment. 


A  defence  has  been  set  up,  arising  from  the  bankruptcy 
of  the  Defendant ;  and  it  has  been  said,  that  this  alters  the 
nature  of  the  case.     But,  I  am  of  opinion,  that  the  bank- 
ruptcy cannot  in  any  respect  be  considered  as  material  in 
this  case.     In  an  early  part  of  the  case  I  asked  what  had 
become  of  the  furniture,  which  was  in  the  hotel,  and  how  it 
had  become  vested  in  Kearney  f     The  proceedings  in  the 
bankrupt  matter  were  produced ;  and  it  appeared  that  some 
time  in  the  year  1837,  at  a  meeting  of  the  creditors,  it  had 
been  agreed  that  the  creditors  should  receive  4^.  in  the 
pound  m  discharge  of  all  claims.     We  have  had  no  proof  in 
the  cause  that  this  composition  was  ever  paid ;  but  I  am 
bound  to  take  it  that  it  was  paid ;  and  Kearney  was,  there- 
fore, remitted  to  his  original'  rights,  and  became  the  owner 
of  the  property  ag^n.     And  the  whole  case  shows  that  this 
was  so.     There  was  no  dealing  with  the  assignees ;  on  the 
contrary,  all  the  dealing  was  with  the  landlord  and  iiTearit^y 
himself;  consistently,  therefore,  with   the  facts  and  the 
truth  of  the  case,  I  must  take  it,  that  the  bankruptcy  is  alto- 
gether out  of  the  question. 


But  then  it  is  said,  that  though  all  this  may  be  so,  yet 
that  the  money,  which  was  invested  in  the  purchase  of  this 
lease,  was  the  property  of  the  Defendant's  wife,  and  that 
the  Court  is  bound  to  prefer  Mrs.  Kearney^  whose  money 
was  bond  fide  paid,  to  the  claim  of  the  annuitant.  Now,  I 
am  not  called  on  to  consider  what  would  be  the  case,  if  Mrs. 
Kearney  had  really  with  her  own  money  bought  a  new  lease. 
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But  considering  by  whom  she  was  advised,  and  her  relation 
to  Kearney,  and  the  mode  in  which  the  proceedings  were 
conducted,  I  should  have  found  some  difficulty  in  giving  to 
Mrs.  Kearney  an  equity  higher  than  that  of  the  prior  an- 
nuitant. She  bad  notice  of  the  incumbrance,  and  &/n»e 
covert  or  an  infant  is  just  as  much  bound  by  notice  as  an 
adult,  if,  therefore,  even  a  fair  case  had  been  made  out  on 
her  part,  I  apprehend  it  would  have  been  difficult  for  Mra. 
Kearney  to  have  availed  herself  of  this  purchase  as  against 
the  annuitant.  But,  in  point  of  bet,  no  such  case  has  been 
made  out ;  but  a  most  irregular  transaction  is  brought  before 
the  Court.  It  appears  that  Mrs.  Kearney  was  entitled  to 
a  sum  of  1000/.  late  Irish  currency,  which,  with  the  interest 
due  thereon,  amounting  in  all  to  a  sum  of  1641/.  I3t.  lOd., 
was  decreed  to  be  pud  to  her  in  a  caiue  of  Wkeder  w. 
Wheeler.  She  enters  into  aconsent  that  oftbisl641/.13«.10d., 
923/.  \s.  Gd.  should  be  invested  in  public  or  private  security 
for  ike  benefit  of  the  said  Mrs.  Kearney,  and  the  issue  of 
the  marriage ;  and  that  the  residue  should  be  applied  for  the 
benefit  of  the  said  Kearney  and  his  wife,  and  their  diildren, 
as  should  be  mutually  agreed  upon.  This  consent  is  signed 
by  Keantey  and  bis  wife ;  and  the  very  nextday  the  parlies 
go  into  Court  before  his  Honor,  and  conceal  from  him  all 
knowledge  of  the  agreement  she  had  just  made.  The  first 
inquiry  the  Court  would  make  would  be,  whether  or  not 
any  settlement  had  been  made  ?  She,  however,  tells  the 
Judge  that  she  is  willing  to  waive  her  equity,  and  the  order 
was  for  payment  of  the  money,  without  any  reference  to  the 
consent.  Here,  therefore,  there  was  either  deception  or  a 
relinquishment  of  her  rights.  If  there  was  deception,  how 
can  I  be  asked  to  act  on  this  consent,  as  a  binding  instrument, 
and  against  a  prior  annuitant.  A  married  woman  is  bound  by 
a  fraud,  ( 1  do  not  mean  fraud  in  the  ordinary  sense  of  the  word), 
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in  a  Court  of  Equity,  as  if  she  were  difeme  sole.  In  the  view 
of  this  Court  her  acts  are  justas  binding  as  if  she  were  2^  feme 
sole.     But  if,  on  the  other  hand,  as  perhaps  the  truth  of  the 
transaction  is,  she  had  altered  her  mind  between  the  period 
of  signing  the  consent  and  the  going  before  the  Judge,  then 
is  she  equally  bound ;  all  then  is  &ir.     The  Judge,  apart 
from  her  husband,  that  he  may  not  overrule  her  judgment, 
asks  her  if  the  act,  which  she  is  about  to  do,  is  at  her  own  de- 
sire, and  whether  she  wishes  it  to  be  carried  into  execution  ? 
She  had  a  perfect  right  to  waive  any  benefit  of  a  settlement 
of  this  money  upon  herself  and  her  children ;  for,  as  the  chil- 
dren had  not  any  right,  except  through  their  mother,  I  ap- 
prehend, she  could  waive  that  right  for  herself  and  her  chil- 
dren.    I  must,  therefore,  take  it  that  everything  was  then 
properly  and  fidrly  done ;  but,  if  not,  let  her  file  a  bill  now 
against  the  proper  parties,  and  she  can  have  relief.     The 
money  was  transferred  to  the  husband ;  it  was  paid  into  the 
bank  in  his  own  name,  and  was  paid  out  as  his  own  money, 
under  the  agreement  subsequently  entered  into.     In  that 
agreement  there  is  not  one  word  said  about  any  trust  for  the 
wife,  or  that  the  money  wasthe  wife's  money,  or  of  any  inten- 
tion  to  settle  the  property  upon  the  wife  and  the  children.  I 
must,  therefore,  treat  this  as  a  purchase  by  the  husband,  not 
clothed  with  any  trust,  and  that  the  annuitant  is  not  to  be 
prejudiced,  whatever  may  be  the  rights  of  the  wife  herself 
against  the  husband. 

Upon  the  whole  of  this  case,  I  think  that  the  Plaintiff  is 
entitled  to  a  decree,  and  that  that  decree  must  necessarily  be 
with  costs.  I  say  nothing  of  the  costs  of  Mrs.  Kearney ; 
they  will  be  borne  by  the  husband.  As  to  the  assignees, 
who  have  been  brought  before  the  Court,  they  must  have 
their  costs  against  the  Plaintiff  in  the  first  instance,  and  the 
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i>  have  them  over  i^ainst  the  Defenttaat,  Ktar- 


hi  Pliuntiff'H  annuity  or  rent-chtrge  of  156f. 
veil  cha^^  upon  the  interest  of  the  Defeo- 
ther  of  them,  in  the  hotel  and  premises  in  the 
entioned,  and  refer  it  to  the  Master,  to  take  an 
rhat  is  justly  due  and  owing  to  the  Plaintiff  for 
H>f,  after  all  just  credits  and  allowances ;  andde- 
laindff  endtled  to  be  paid  the  same,  together 
lire  accruing  gales  thereon,  and  her  costs  in  this 
taxed  and  ascertained,  and  refer  it  to  the  Ma»- 
dascertiun  same  accordingly.  Decree  that  the 
>earing  date  the  26th  of  July,  1838,  in  the  plead- 
led,  as  well  as  any  lease  whtdi  may  be,  or  has 
ed  in  pursuance  thereto,  is  to  be  decreed  and 
raft  upon  the  original  lease  of  the  24th  of  OcIa- 
I  the  pleadings  mentioned  for  the  purpose  of  said 
QDuity.  Declare  the  Defendants,  JoAn  Kdi§ 
i  Wat  Smith,  entitled  to  th^  costs  in  this 
)t  the  Pluntiff;  and  that  the  Plaintiff  do  have 
ler  with  her  own  costs,  over  against  the  Defen- 
i  Kearney ;  and  let  the  Defendant,  Bridget 
Ide  her  own  costs  in  this  cause.  Reserve  fur- 
m  till  the  return  of  the  Master's  report. 

Reff.Lib.  1841,  fol.  166. 


e  now  came  before  the  Court  on  the  Master's 
■tiuning  the  amount  due  to  the  PUuntiff  for  the 
e  annuity. 
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;  but,  in  case  uid  preoiises  Bhall  not,  when  so  put 
luce  fluffident  to  pay  the  said  arrears  so  due  to  said 
r,  then  discharged  of  the  future  gales  of  said  annuity, 
subsequent  incumbrances,  and  that  out  of  the  money 
by  such  sale,  or  received  by  the  receiver  in  this 
be  Plaintiff  may  be  paid  her  said  demands,  the  re- 
',  if  any,  to  be  paid  over  to  such  person  or  persons  u 
pear  entitled  thereto,  on  his  or  their  making  a  good 
i  title  to  such  person  or  persons  as  shall  be  declared 
shaser  or  purchasers  thereof. 

lie  sud  Defendant,  David  Keameg,  forthwith  pay 
'Imntiff  her  costs  in  this  cause,  including  the  co^ 
tearing  when  taxed  and  ascertained,  and  refer  it  to 
Master  to  tax  the  same  accordingly.  Let  the  De> 
I  bring  in  and  lodge  with  the  Master  the  original 
earing  date  the  24th  of  October,  1812,  and  the  me- 
im  of  agreement,  bearing  date  the  26tb  of  July, 
Dgether  with  all  other  deeds,  evidences,  or  mnni- 
r  title  in  their  power  or  custody ;  and  let  all  proper 
essary  parties  join  the  said  Master  in  a  proper  deed 
^yance  to  the  purchaser  or  purchasers  of  the  said 
I. 

liberty  to  the  parties  to  apply  from  time  to  time  as 
1  may  require. 

Reg.Lib.\842,fol  11. 
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Dee,  13,  16. 


ROLLESTON  v.  MORTON. 

Pierce  MORTON  being  seised  in  fee  of  both  the 
legal  and  equitable  estates  in  certain  lands,  subject  to  an 
annuity  of  300/.  a  year,  by  indenture  dated  the  11th  of 
December,  1832,  demised  the  said  lands,  by  way  of  mort- 
gage, to  J.  Lysterj  for  a  term  of  600  years. 

By  a  voluntary  deed,  dated  the  5tb  of  July,  1834,  the 
said  Pierce  Morton  conveyed  his  reversion  in  fee  and 
equity  of  redemption,  to  certain  trustees  and  their  heirs, 
upon  trust,  to  raise  23,000/.,  by  way  of  mortgage,  and 
subject  thereto  in  trust  for  Pierce  Morton  in  fee.  This 
money  was  never  raised  by  the  said  trustees. 

On  the  29  th  of  December,  1835,  Pierce  Morton  granted 
a  further  mortgage  of  said  lands  to  Isabel  De  Veaux,  for  a 
term  of  500  years. 

On  the  1st  of  April,  1839,  Pierce  Morton  further  mort- 
gaged the  lands  to  Mr.  Rolleston  (the  Plain'tifF  in  this 
suit),  for  a  similar  term  of  500  years,  to  secure  the  sum  of 
3200/. 


1842. 
Feb,  1. 

In  a  bill  for  a 
foreclosure  and 
Bale  of  mort- 
gaged lands,  all 
the  judgment 
crediton  of  the 
mortgagor  are 
neeessary  par- 
ties, whether 
such  judgments 
are  prior  or 
jmitne  to  the 
Plaintiff's  de- 
mand,  and 
whether  they 
are  a  lien  upon 
legal  or  equi- 
table estates. 
This  doctrine 
rests  upon  a 
perfectly  ralid 
foundation, 
whether  re- 
ferred to  the 
general  prin- 
ciples of  Courts 
of  Equity,  or 
to  the  effect  of 
the  Statute, 
3  &  4  Yict. 
0.  105,  s.  22. 


On  the  1st  of  June,  1839,  by  indenture  of  marriage  set- 
tlement, the  said  lands  (subject  to  the  different  mortgages 
above  mentioned)  were  vested  in  the  trustees  of  the  deed 
of  1834,  subject  to  the  trusts  of  that  deed  ;  and  after  reserv- 
ing certain  powers  to  Pierce  Morton^  the  lands  were  finally 
limited  to  Pierce  Morton  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders ;  with  remainder  to  other 
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es  for  s  term  of  200  years ;  with  remainder  to  the  first 
tli«r  sons  of  Pierce  Morton,  in  tail  male,  witb  se- 
remainders  over. 

tecedent  to  the  11th  of  December,  1832,  and  inter- 
^  between  the  several  deeds  above  mentioned,  nnme- 
udgments  were  obtuned  against  Pierce  Morton,  and 
^t  others,  one  on  the  26th  of  June,  1839,  by  the 
B.  Stirling.  This  was  the  only  judgment  subse- 
.  to  the  mortage  of  the  1st  of  April,  1839. 

is  bill  was  filed  by  the  mortgagees  under  the  deed  of 
St  of  April,  1839,  for  a  foreclosure  and  sale.  Pierct 
on,  the  persons  entitled  to  equitable  interests  under 
>ttlement  of  June,  1639,  and  Morton't  judgment  ere- 
1  (and  amongst  them  Mr.  Stirling),  were  made  par- 
)efendants. 

be  case  having  come  on  to  be  heard  on  the  13th 
»:ember,  1841,  Mr.  S.  B.  Miller,  for  the  Defendant 
inff,  applied  that  the  bill  should  be  dismissed  with 
,  as  against  him,  alleging  that  Stirling  was  not  a 
isary  party,  being  a  judgment  creditor  puisne  to  the 
itifTs'  mortgage,  and  that,  therefore,  he  had  been  and 
>perly  brought  before  the  Court. 

le  Lord  Chancellor  desired  that  the  case  should  stand 
until  after  the  recess ;  and  that  as  the  point  ww 
>f  great  practical  importance,  he  would  ask  the  Lord 
f  Justice  and  the  Master  of  the  Rolls,  to  ^t  with  him, 
vished  to  have  the  case  fully  argued  before  them. 
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Accordingly  on  this  day  the  question  was  fully  argued 
before  the  Lord  Chancellor,  the  Lord  Chief  Justice,  and 
the  Master  of  the  Rolls. 


MoBTon. 


Mr.  Litton  and  Mr.  tVm.  Brooke  for  the  Plaintiffs. 

The  Attomet) -General  and  Mr.  S.  B.  Miller,  for  the 
Defendant,  Stirling. 

The  following  authorities  were  referred  to  on  the  part 
of  the  Pluntjff :  Morret  v.  WeHeme(a),  Cockes  v.  Sber- 
man{b).  The  Bithop  of  fVincfietter  v.  Beavor(c'),  Calverly 
V.  Pkelp(d),  Barrett  v.  Blake{e),  Steele  v.  Pkilipt{f), 
Johns  v.French{g),Hickion  v.A^lward{1i),Piert  v.Piert(i), 
Gregwold  y.  Marsham(j),  Neate  v.  The  Duke  of  Marlbo- 
roughfk),  Bailey  v.  Ehini{l),  Shaw  v.  Borrer(m),  Wake- 
man  v.The  Duchess  of  Rutland(n),  Osboumv,Fallows(o), 
O' Kelly  V.  Bodkin{p),  The  Treatise  on  Vendors  and  Pur- 
ehasers(g),  Calvert  on  Parties(r),  Binks  v.  Lord  Roke- 
hy(s).  Fell  V.  Brownest). 

On  the  part  of  the  Defendant,  reference  was  made  to 
Brace  v.  The  Duchess  of  Marlborough(u),  Finch   v.The 


(a)  2  Vern.  063.  (A)  3  Mflne  &  C.  407. 

(6)  Freem.  13.  (0  7  Vet.  31B. 

(c)  3  Vet.  314.  (m)  1  Keen,  599. 

{d)  6  Mftdd.  229.  (n)  3  Vea.  233. 

Ce)2BaU&B.  354.  (g)  1  Riui.  &  M.  741. 

(/)  t  Hog.  49;  Beatt?,  193.  (/>}  3  Ir.  Eq.  R.  390. 

(;)1  Ho^.450.  (f)Vol.ii.pp.389..S9S,Ed.l0th. 

(A)  3  Moll.  1.  (r)  Page  127. 

(0  Sciuae  &  Sc.  304 ;  I  Dniry  (j)  2  Madd.  337 ;  3  Swuii.  223. 

&  W.  365.  (0  3  Bro.  C.  C.  276. 

0.1 2  Chan.  Ca.  170.  Ci<)2P-  WmB.  491. 


IN  CHANCERY. 

^n£t>n  V.  GttmbletoH(b),  Lelaiui  r. 
itU(d),  LiUlnoood  V.  Britriy{t). 
well  on  Mortgagei{g). 


le  question  appeftrs  to  me  to  be,  «he- 
ose  was  justified  in  makingthis^n- 
MLTty  Defendant,  and  not,  perhaps, 
le  necessity  of  doing  bo.  The  cir- 
,  as  they  now  appear  before  your 
thia  question  is  concerned,  are  u 
\  foreclosure  and  sale  filed  by  the 
title  as  a  niort£;age  creditor,  claim- 
B  name  oi  Pierce  Morton,  who  ap- 
ed in  fee  of  the  mortgaged  lands; 
ents  and  other  judgment  creditor 
t  in  the  view  which  I  hare  taken  of 
much  affect  the  question,  to  which 
luderation. 

e  29th  of  December,  1835,  a  moit- 
enn  of  500  years,  was  executed  by 
on  of  the  name  of  De  Vemtx :  that 
;  De  Veaux  is  a  Defendant  in  this 
e  is  now  rested  in  the  person  en- 
■e.  On  the  Ist  of  April,  1839, 
.  being  srased  in  fee  of  the  eqtuty 

(s)  1  J<Hies,  606. 
(/)  3  Mbp.  510. 
(.g)  307.  n. 
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of  redemption,  mortgaged  it  to  the  PImntiff,  Mr,  Rolles-        ift<2. 
ton,  for  a  term  of  600  years,  and  thia  bill  is  filed  for  the     Rollistqm 
purpose  of  foreclosing  that  mortgage.     On  the  1st  of  June,      Mobtoh. 
1839,  at  which  time  Pierce  Morton  had  only  an  equity  of     j^dg„unt. 
redemption,  he  entered  into  a  marriage  settlement  by  which 
that  equity  of  redemption  was  conveyed  to  three  trustees 
upon  certain  trusts,  and  having  reserved  to  himself  certwn 
powers,  which  it  is  unnecessary  to  state  in  detail,  he  finally 
limited  the  equity  of  redemption  to  himself  for  life  with  re- 
mamder  to  his  sons  in  tail ;  he  then  having  only  an  estate 
for  life  in  an  equitable  interest,  and  all  these  remainder-men 
having  only  equitable  estates,  they  are  all  made  Defendants 
in  this  suit,  and  no  objection  upon  that  ground  has  been 
taken  to  their  having  been  brought  before  the  Court. 

After  the  execution  of  that  marriage  settlement,  in  the 
month  of  June,  1839,  Pierce  Morton  having  this  equitable 
estate  for  life  with  a  certain  power  of  charging,  executed  to 
Mr,  Sterling  his  bond  with  a  warrant  of  attorney  for  fenter- 
iog  judgment  thereon  annexed,  and  upon  that  bond  judg- 
ment was  entered  ;  Mr.  RoUeston,  the  Plaintiff  in  the  cause, 
liad  nodce  of  that  judgment.  Whether  the  judgment  is  (as 
was  alleged  at  tlie  bar)  entitled  to  priority  over  the  mar- 
riage settlement  as  having  been  docketed  before  its  r^s- 
tration,  is  not  very  material,  for  in  ^ther  case,  it  appears  to 
me,  that  the  Plaintiff  can  maintain  bis  right  to  make  Mr. 
Sterlingt  though  a  subsequent  judgment  creditor,  a  party 
Defendant  in  this  cause. 

I  should  have  thought  it  necessary  to  have  gone  at  much 
greater  length,  than  I  do  at  present,  into  the  reasons  which 
have  induced  me  to  come  to  that  conclusion,  if  it  had  not 
t>een  for  the  alterations,  which  the  enactments  of  the  recent 
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lave  effected  in  the  poaition  of  creditors  by  jud^- 
it  even  before  tbe  pasung  of  that  Act  of  Parlia- 
1  notwithatandiDg  the  Uxt,  that  a  different  practice 
lany  years  prevailed  in  this  country,  I  should  have 
i  it  very  difficult  upon  prindple  to  say,  that  the 
in  a  foreclosure  suit  was  not  entitled  to  make  the 
creditor  of  the  mor^fagora  party. 

id,  that  this  judgment  creditor  has  no  legal  inte- 
it  is  clear  that  he  has  not  any  legal  estate,  and 
suing  an  eUgit  he  could  not  bring  his  judgment  to 
gainst  any  legal  estate,  but  it  is  quite  another  qoe^- 
ther  standing  merely  as  an  equitable  incumbrancer, 
nent  creditor  was  not  such  a  penon,  as  the  Fkin- 
ititled  to  bring  before  the  Court  It  seems  to  me, 
principal  objection  to  bis  being  before  the  Court, 
n  venience  of  such  a  pracUce ;  j  udgments  are  so  very 
in  this  country,  and  so  well  known  here  as  aBecn- 
oney,  that  there  are  few  estates  in  Ireland  which 
this  manner  incumbered  to  a  large  amount.  The 
f  parties  therefore  in  a  foreclosure  suit,  if  it  is  ne- 
I  make  all  judgment  creditors  parties,  would  be 
irons,  and  the  consequent  expense  must  be  greatly 
by  such  a  practice.  In  the  first  place,  this  addi- 
tense  is  a  grave  and  serious  consideration,  and 
B  is  the  difficulty  and  embarrassment  which  the 
f  such  parties  necessarily  introduces  into  a  cause 
rowing  great  obstacles  in  the  way  of  the  Plain- 
ts to  bring  the  cause  to  a  hearing ;  but  this  is  a 
berforthe  Pliuntiff'sconsideration  than  for  any  one 
t  suppose  the  Plaintiff  is  willing  to  incur  tbte 
juppose  that  there  is  only  one  judgment  pmtne 
n  incumbrance  (and  that  is  the  case  here),  why 
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should  he  not  make  that  single  judgment  creditor  a  party, 
and  thereby  relieve  himHelf  from  the  embarrassment  which 
the  circumstance  of  not  baring  him  before  the  Court  might 
afterwards  occasion  P  It  b  conceded,  indeed  it  was  stated  ia 
argument  on  both  sides,  that  a  judgment  creditor  has  such 
an  interest  in  the  equity  of  redemption  that  he  is  entitled  to 
file  a  bill  to  redeem :  here  Mr.  RoUeaton  filed  hia  bill  for  a 
foreclosure  and  s^e,  (I  put  the  other  mortgages  out  of  my 
conuderatioa,  and  treat  the  Plmntiff  as  having  the  only 
mortgage  of  the  equity  of  redemption),  and  having  all  other 
proper  parties  before  the  Court,  why  should  he  not  make 
this  single  judgment  creditor  a  party  ?  Nay,  even  would  it 
not  have  been  a  Intimate  objection  to  his  proceedings,  if 
he  had  not  made  him  a  party  ?  In  filing  his  bill  for  a  fore- 
closure, in  this  country,  of  course  his  object  was  to  procure 
a  Bale,  therefore  to  find  a  purchaser,  and  to  sell  the  estate  to 
advantage  ;  and,  consequently,  he  will  endeavour  to  bring 
the  hmds  to  the  sale  in  such  a  manner,  that  the  purchaser 
■nay  feel  satisfied  that  he  will  be  able  to  hold  with  security 
that  which  he  shall  buy. 


Now,  suppose  the  judgment  creditor  not  before  the  Court, 
and  that  the  purchaser  purchases  the  lands  with  full  notice  of 
the  judgment,  and  that  then  Mr.  Stirling,  taking  advantage 
of  fait  position,  as  regards  the  equity  of  redemption,  files  his 
bill.  What  could  the  purchaser  say  ?  Would  he  not  be 
liable  to  a  great  variety  of  accounts ;  to  a  great  deal  of  em- 
barrassment, inconvenience,  and  expense ;  and,  finally,  to  be 
redeoned,  thereby  losing  the  benefit  of  his  purchase  ?  These 
are  reasons,  which,  independently  of  the  late  Statute,  show 
that  on  principle  the  Plaintiff  was  fully  justified  in  making 
tills  judgment  creditor  a  party,  and  tliut  having  now  brought 
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the  cause  to  a  hearing,  the  judgment  creditor  is  not  entitled 
to  have  the  bill  dismissed  as  against  him. 

There  is  another  reason,  upon  which  it  might  well  be  con- 
tended, that  as  a  general  rule  all  judgment  creditors  not  only 
might,  but  ought,  to  be  brought  before  the  Court ;  namely 
this,  the  Plaintiff  files  his  bill  (as  £iir  as  he  is  personally 
concerned)  for  a  foreclosure  and  account  upon  foot  of  his 
mortgage.     Now,  it  may  so  happen,  that  by  some  private 
arrangement,  some  good  understanding  between  him  and  the 
mortgagor,  the  accounts  may  be  so  taken,  that  a  much 
larger  sum  would  be  reported  due  to  him  than  was  really 
due  upon  foot  of  his  mortgage  ;  they  might  easily  enter  into 
an  arrangement  very  beneficial  to  themselves,  but  most  pre- 
judicial to  other  creditors  and  third  persons ;  and  there  are 
various  other  circumstances,  which  may  give  parties  an  inte- 
rest in  watching  the  proceedings,  and  seeing  that  the  ac- 
counts are  strictly  taken.     There  is  no  pretence  for  saying, 
that  a  subsequent  mortgagee  would  not  be  a  necessary  party 
to  watch  the  accounts;  no  objection  has  been  made  to  a  si* 
milar  right  in  those,  who  claim  beneficial  equitable  interests 
under  the  marriage  settlement,  to  see  that  more  of  the  lands 
should  not  be  sold,  than  the  rightful  demands  of  the  mort- 
gagee would  require.     And  why,  then,  is  not  a  judgment 
creditor,  of  whose  demand  every  one  may  have  notice,  who 
is  a  bond  fide  creditor,  and  perhaps  the  person  most  inte- 
rested in  any  surplus  which  may  remain,  to  have  this  bene- 
fit of  superintending  the  accounts?    I  confess,  upon  princi- 
ple, I  cannot  see  in  this  respect  any  difference  between 
these  classes  of  creditors  in  one  case  and  in  the  other;  they 
are  equally  interested  in  having  fair  accounts  taken  under 
the  inspection,  and  subject  to  the  examination,  of  all  persons, 
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Laving  an  interest  in  the  subject  matter  of  the  suit.  And 
for  this  reason,  also,  independently  of  the  late  Act,  I  am 
induced  to  say,  that  although  the  law  has  been  disregarded 
by  the  practice  in  this  country,  all  judgment  creditors  ought 
to  be  brought  before  the  Court  in  a  foreclosure  suit ;  and, 
indeed,  weighing  the  inconTeniences  of  the  opposite  prac- 
tices, I  do  not  think  that  the  disadvantages,  which  result 
from  the  necessity  of  bringing  so  many  persons  before  the 
Court,  can  counterbalance  the  advantage  of  allowing  those 
interested  in  the  correcbiess  of  the  accounts  to  have  an  op- 
portunity of  checking  them. 

But,  it  is  said,  the  practice  in  England  is  different,  for 
there  the  mortgage  is  merely  foreclosed,  while  here  the  lands 
are  sold.  Now,  in  my  opinion,  the  case  in  Ireland  is  afor- 
Hori,  and  more  imperatively  requires  that  all  the  parties  in- 
terested ^ould  be  before  die  Court,  where  the  estate  is 
gfflng  to  be  sdd  out  and  out,  than  in  England,  where  there 
is  only  a  foreclosure ;  in  England,  such  parties,  as  are  not 
befbie  the  Court,  are  not  affected  by  the  decree  for  a  fore- 
closure; bat  in  this  country  every  one  is  affected  by  the 
sale.  There  is  another  reason  for  the  difference  of  the  prac- 
tice in  England  and  Ireland,  inasmuch  as  in  England  the 
mtire  estate  is  foreclosed  and  affected ;  but  in  Ireland  no 
more  is  sold  under  the  decree  than  is  necessary  to  meet  the 
Plaintiff  B  demand ;  and  it  has  been  urged,  that  in  the  Irish 
case  a  judgment  creditor  will  not  be  affected,  as  it  will  be 
only  clearing  away  a  prior  incumbrance  by  satisfying  it, 
leaving  the  residue  of  the  estate  unaffected  for  the  benefit  of 
fwifiie  creditors.  All  this,  however,  assumes  that  every  thing 
has  gone  on  bond_fide,  with  fairness  and  integrity ;  but  how 
does  this  supply  the  place  of  a  watchful  creditor,  looking 
after  Ua  own  interests,  and  superintending  the  accounts  ? 
n2 
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it  obviate  the  risk  of  a  coUusire  arrangement  be- 
mortgagee  and  mortgagor  to  oust  the  puisne  cre- 
aging  matters  so  that  the  whole  estate  sbonld  go 
rtgagee,  leaving  the  puisne  creditors  deprired  of 
icurity  ?  There  is  another  reason.  Who  is  to  se- 
[wrts  of  the  estate  are  to  be  sold?  Whois  tode- 
bat  ought  to  be  brought  to  the  hammer  ?  Are 
creditors  vitally  interested  in  this  point?  And 
re  not  to  be  permitted  to  have  any  influence  here, 
|rued,  that  they  are  not  necessary  nor  admissble 


hese  grounds,  my  Lord,  even  before  the  recent 
should  have  been  of  opinion,  that  the  Plaintiff 
with  perfect  eorTectness  in  bringiog  before  the 
;  j  udgment  creditor,  who  now  complains  of  having 
!  a  party  to  the  suit.  If  the  amount  of  ezpeose 
'enience  resulting  from  this  practice  diall  be  found 
its  advantages,  I  do  not  see  that  there  would  be 
difficulty  in  introducing  a  short  bill  for  the  pur- 
bangiog  the  practice ;  and  this,  in  my  opinion, 
he  only  remedy. 

ome  to  the  Act  of  Parliament.  There  is  an  ioter- 
Atute,  commonly  called  <*  The  Sheriffs'  Act(a)" 
ch  the  Courts  of  Equity  have  the  power  of  ap- 
.  receiver,  on  the  petition  of  a  judgment  creditor; 
ot  necessary  to  advert  to  it  particularly  upon  the 
casion,  although  it  would  bear  on  the  view  which 
ken  of  this  case,  and  although  it  was  referred  to 
nor,  the  Master  of  the  Rolls,  in  Piers  v.  Piert{b), 

Will.  IV.  c.  55.  (i)  SBm!>e&  Sc.  412. 
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where  he  says,  "  could  I  refuse  to  appoint  a  receiver  at 
this  moment  on  the  petition  of  any  of  those  creditors,  under     Rdllest* 
the  provifiions  of  the  S  &  6  Will.  IV.  c.  55  ?"     But  I  do      Hobton 
not  enter  into  the  consideration  of  its  provisions,  for  the     jadgmm. 
Statute,  3  &  4  Vict.  c.  105,  by  its  enactments,  gives  much 
more  ample  relief  to  judgment  creditors.     Three  sections 
of  the  latter   Statute  have  been  relied  on,  which  I  shall 
conuder  aeriatim : 

In  the  first  place  it  is  conceded,  and  indeed  it  could  not 
be  the  subject  of  a  moment's  controversy,  that  if  there  be 
a  spedfic  lien  on  property,  which  is  intended  to  be  sold  un- 
der a  decree,  whether  the  specific  lien  be  prior  or  subse- 
quent to  the  demand  of  the  person  who  files  his  bill,  the 
specific  incumbrancer  must  be  made  a  party  in  the  cause, 
and  it  is  not  that  he  may,  but  that  he  must,  be  made  a  party ; 
and  otherwise,  if  the  objection  appear  on  the  &ce  of  the 
pleading,  the  bill  would  be  demurrable.  Let  me  then  con- 
sider, whether  the  effect  of  these  three  sections  is  not  to 
place  the  judgment  creditor  in  the  position  of  a  person 
having  a  specific  lien ;  it  is  of  no  consequence  whether  the 
lien  is  legal  or  merely  equitable.     By  the   19th  section(a) 


(a)  "  And  whereas  the  eiisting  elegit,  or  any  precept  in  pursuance 
liw  ii  defective  in  not  providing  thereof,  shall  be  directed  at  the 
adequate  meaufbr  enabling  judg-  suit  of  any  person,  upon  an;  judg- 
ment creditors  to  obtain  sadsfoc-  ment,  which  at  the  time  appointed 
tjon  from  the  proper^  of  their  for  the  commencement  of  this  Act 
debtors,  and  it  is  eipe^ent  to  give  shall  have  been  recovered,  or  shall 
jndgneat  creditors  more  efTeeta&I  be  thereafter  recovered,  in  any  ac- 
remedies  agaiiist  the  real  and  per-  tion  in  any  of  her  Majesty's  supe- 
■oul  estate  of  their  debtors  than  rior  courts  at  Dublin,  to  make  and 
Ihtfj  possess  under  the  existing  deliver  eiecntioD  unto  the  party 
Ut  ;  be  it  therefore  enacted,  that  in  that  behalf  suing,  of  all  such 
it  shall  be  lawful  for  the  Sheriff  or  lands,  tenements,  rectories,  tithes, 
otber  officer,  to  whom  any  writ  of  rents,  andheredilameats,  including 
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is  empowered,  upon  a  writ  of  el^t,  to  give  the 
ssesuon  of  the  whole  of  his  debtor's  freehold 
lot  of  a  moiety  only),  as  well  as  of  hia  chattel  in- 
terma  for  years ;  here  the  creditor  is  rewarded  for 
and  is  induced  to  issue  his  writ.  The  2l8t  sec- 
kewise  intended  for  the  benefit  of  a  creditor  who 


tditaments  which  m>;  lord  of  the  mutor,  or  other  perscn 
d  tcDure,  u  the  per-  entitled,  all  such  and  the  lihe  ps;- 
vhom  execution  u  so  menu  and  services  as  the  person 
person  in  trust  For  agunst  whom  such  eiecntioD  sball 
'B  been  seised  o^pos-  be  issued  would  have  been  bound 
ibe  time  of  entering  to  make,  perTomi,  and  render  id 
Igment,  orat  anjtime  case  such  ezecntioQ  had  not  issued, 
rorerwhichsuchper-  and  that  the  portj  so  soing  out 
the  time  of  entering  such  execution,  and  to  whom  any 
ment,  or  at  an;  time  such  copjhold  lands  shall  bare 
have  anj  disposing  been  so  delivered  in  eiecntioD, 
he  might,  without  shall  be  entitled  to  hold  the  MUne 
fan;  other  person,  until  the  amount  of  such  payments 
his  own  benefit,  in  and  the  value  of  such  Benices,  f 
IS  the  Sheriff  or  other  well  as  the  amount  ofthe  jodg- 
low  make  and  deliver  ment,  shall  have  been  levied:  pro- 
'  one  moiet;  of  the  vided  also,  that  as  against  pur- 
tenements  of  any  per-  chasers,  mortgagees,  or  creditors 
irhom  a  writ  of  el^it  who  shall  have  become  sncb  before 
;  which  lauds,  tene-  the  time  appointed  for  the  com- 
les,  tithes,  rents,  and  mencement  of  this  Act,  such  writ 
8,  b;  force  and  virtue  of  elegit  shall  have  no  other  or 
ition,  shall  according-  greater  effect  than  a  writ  at  elegit 
i  enjoyed  bj  the  part;  would  have  bad,  in  case  this  Act 
:h  execution  shall  be  bod  not  passed." 
delivered,  subject  to  (a)  "  And  be  it  enacted,  that  it 
t  in  the  court  out  of  shall  be  lawful  for  anj  person  en- 
execution  shall  have  titled  to  sue  out,  or  who  baa  at- 
it,  as  a  tenant  hj  elegit  read;  sued  out,  a  writ  of  eltgit 
id  to  in  a  Court  of  upon  on;  judgment  recovered  in 
vided  always  that  such  any  ofher  Majesty's  courts  at  Dulv 
out  execution,  and  to  lin,  or  to  issue,  or  who  has  issued, 
ipyhold  lands  may  be  execution  in  any  suit  or  procecl- 
in  execution,  shall  be  ing  on  any  recognisance  there,  to 
s  hereby  required  to  apply  by  petition  to  the  Court  nf 
rra,  and  render  to  the     Chancery,  or  to  the  Court  of  Ei- 
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is  active.     By  the  I9th  section  he  may  proceed  by  elegit. 
Under  the  Slat  section,  ha  may  apply  to  the  Court  of 
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chequer  &t  the  eqtuty  side  thereof,  recovery  of  debts  in  Ireland ;  and 
for  an  order  that  &  receiver  maj  to  amend  ui  Act  of  the  second  and 
be  appointed  over  anj  lands,  tene-  thirdyearsof  his  present  Majest}r, 
ntents,  rectories,  tithes,  annuities,  for  tnuuferring  the  powers  and 
rents,  or  hereditaments,  b;  this  iatiet  of  the  commissioners  of 
Act  made  liable  to  be  idzed,  ei-  public  accounts  in  Ireland  to  the 
tended,  appraised,  or  taken  in  eie-  commisNoners  for  auditing  the 
cntion  on  any  such  judgment,  and  public  accounts  of  Great  Britain," 
alio  (aAer  such  order  shall  have  and  this  Act,  the  sud  Court  of 
been  obtained  as  hereinal^er  men-  Chancery  and  Court  of  Exchequer 
tioned)  all  Goveminent  stock,  at  the  equity  side  thereof,  shall 
fimds,  or  annuities,  or  stock  or  have  powo'  to  appoint  or  extend  a 
shsresof  orinanjpnbliccompsnT,  receiver  in  a  summary  vay,  on  a 
or  the  dividends  or  proceeds  there-  petition  at  the  instance  of  such 
of,  to  which  any  person  or  persons  persoDr  over  any  property  of  such 
aguost  whom  any  such  judgment  judgment  debtor  which  such  cre- 
nmy  have  been  obtained.  Or  who  ditor  would  or  could  make  avula- 
msj  be  liable  to  pay  the  same,  or  hie  for  the  payment  ofhis  judgment 
any  person  or  persons  in  trust  for  debt  by  filing  (after  a  vrrit  of  eie- 
him  or  them,  or  any  of  them,  may  culiou  had  been  issued  and  return- 
be  entitled,  or  to  order  that  any  ed  at  law  upon  such  judgment)  a 
rcteiver  appointed  beforethe  pass-  bill  in  a  Court  of  Equity,  or  by 
ingof  this  Act  over  the  property  any  writ  of  execution  at  law,  or 
of  any  judgment  debtor  may  be  ex-  (subject  to  the  proviso  hereinafter 
tended  to  the  matter  of  such  new  contained)  by  petition  under  the 
petition ;  and  that  in  proceeding  provisions  of  this  Act;  and  it  shall 
under  tbe  Act  passed  in  the  ses-  be  lawful  for  the  sud  Coiu-ts  re- 
gion of  Parliament  held  in  the  spectively  to  appoint  or  extend  a 
fifth  and  sixth  years  ofhis  late  receiver  accordingly  over  thewhole 
Majesty  King  William  the  Fourth,  thereof,  or  over  so  much  thereof 
intituled,  ■'  An  Act  for  facilitating  as  shall  appear  to  be  sufficient  for 
the  appointment  of  sherilFs  in  Irs-  the  purposes  of  paying  the  sum  due 
land,  and  the  more  effectual  audit  on  such  judgment  orrecognizance; 
and  pasung  their  accounts ;  and  and  every  such  petition  shall  state 
for  the  more  speedy  retnm  and  the  judgment  or  recognizance,  and 
recovery  of  fines,  fees,  forfeitures,  the  stun  due  thereon,  and  shall  be 
recogmzaoces,  penalties,  and  deo-  verified  by  tbe  affidavit  of  the  per- 
dsnds ;  and  to  abolish  cert^  offi-  son  interested,  or  by  such  other 
•X*  in  the  Court  of  Exchequer  in  affidavit  as  the  Court  shall  direct, 
Ireland:  and  to  amend  the  laws  stating  the  sum  due  for  principal, 
relating  togrants  in  cusfof/iam  and  interest,  and  costs,  over  and  above 
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Chancery  or  Exchequer,  and  get  a  receiver  appointed  over 
the  property  of  the  debtor,  including  not  only  landa,  but 
also  stock  and  monies  in  the  fiinds,  which  he  might  not 
have  found  it  easy  to  get  at  in  the  ordinary  way.  These 
two  sections  are  intended  to  confer  benefits  upon  creditors, 
who  are  active  and  desirous  to  enforce  their  rights ;  but  the 
22nd  section  was  enacted  for  the  advantage  of  creditors,  who 
are  not  disposed  to  take  active  measures  at  the  time.  In  their 
favour,  this  section  provides  that  a  judgment  shall  operate 
as  a  charge  upon  the  lands,  &c.,  of  the  debtor,  whether  the 
creditor  chooses  to  remain  quiescent  or  not.  The  words  of 
the  section  are  as  follows(a).      [Here  the  Lord  Chief  Jus- 


all  just  and  fair  allowanoes ;  and 
it  shall  be  lawful  for  the  said  Court 
to  require  proof  by  the  affidavit  of 
the  party  applying  for  such  order, 
or  by  such  other  affidavit  or  affi- 
davits or  evidence  as  it  shall  re- 
quire, of  the  particulars  of  such 
property  over  which  such  receiver 
shall  be  sought,  and  the  nature  and 
amount  in  value  thereof,  and  where 
situate,  as  to  such  Court  shall  ap- 
pear just  and  reasonable ;  and  the 
proceedings  on  any  such  petition 
may  from  time  to  time  be  continued 
by  or  agunst  the  representatives 
of  the  original  parties,  or  other 
persons  interested  or  liable  respec- 
tively in  respect  of  such  judgment, 
in  the  same  manner  as  proceedings 
under  the  said  recited  Act  may 
now  be  continued ;  and  that  it 
shall  not  be  necessary,  in  proceed- 
ing under  the  said  last-mentioned 
Act  of  the  fifth  and  sixth  years  of 
his  late  Majesty  King  William  the 
Fourth,  or  this  Act,  at  any  time 
during  the  sittings  of  either  of  the 
said  Courts  of  Chancery  or  Exche- 


quer, to  present  a  petition,  in  order 
to  obtain  an  order  of  the  Court  in 
such  matter,  after  an  order  shsU 
have  been  made  by  such  Courts 
respectively  on  the  first  petition 
presented  in  any  such  matter ;  and 
no  costs  of  any  such  petition  so 
presented  after  an  order  on  such 
first  petition  shall  be  allowed." 

(a)  "  And  be  it  enacted,  that  a 
judgment  already  entered  up,  or 
to  be  hereafter  entered  up,  against 

I 

any  person  in  any  of  her  Majesty's 
superior  Courts  at  Dublin,  shall 
operate  as  a  charge  upon  all  lands, 
tenements,  rectories,  advowsons, 
tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments 
of  copyhold  tenure,  of  or  to  which 
such  person  shall  at  the  time  of 
entering  up  such  judgment  or  at 
any  time  afterwards,  be  seised, 
possessed,  or  entitled  for  any  es- 
tate or  interest  whatever  at  law  or 
in  equity,  whether  in  possession, 
reversion,  reminder,  or  expec- 
tancy, or  over  which  such  person 
shall,  at  the  time  of  entering  up 


I  ' 


t.,  V 


tice  read  the  section.]     N 
the  language  of  this  Act 


such  jadgment  or  U  any  time  ftf 

wardi,  have  an;  digpoung  po' 

which  he  might,  without  the  a» 

of  MDj  other  person,  exercise 

his  own  l>eDefiti  uid  shall  be  bi 

ii^  as  against  the  person  sga 

whom  judgment  shall  be  so  enb 

up,  and  ^lainst  all  persons  ch 

ing  under  him  after  snch  Jt 

ment,  and  shall  also  be  bindiq 

igainit  the  issue  of  his  body 

all  other  peraoiu  whom  he  mi 

without   the  assent   of  an;  o 

person,   cut   off  and   debar   1 

snjr  remainder,  reverdon,  or  o 

interest  in  or  out  of  any  of  the 

Unds,  tenements,  rectories,  adi 

MRS,  tithes,  rents,  and  hero 

menta  ;  and  that  every  jndgi 

creditor  shall  hate  such  and 

same  remedies  in  a  Court  of  E< 

(gainst  the  hereditaments  so  ct 

ed  by  virtne  of  this  A  ct,  or  any 

thereof,  as  he  would  be  entitli 

in  case  the  person  against  w 

luch  judgment  shall  have  bee 

entered  up  had  power  to  cb 

the  sanw  hereditaoMitts,  and 

by  writing  under  his  hand,  ag 

to  charge  the  same,  with  the  am 

of  such  judgment  debt  and  int 

tbereoD :    provided  that  no  j 

ment  creditor  shall  be  entitl 

proceed  in  equity  to  obtun  th 

neGt  of  such  charge  under  thil 

until  after  the  expiration  ol 

yesr  from  the  time  of  enterii 

such  judgment,  or  in  coses  of  j 

nwuts  already  entered  up,  or 

entered  up  before  the  time  ap[ 

rd  for  the  commencement  ol 
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ibie  for  me  to  say  that  a  judgment  is  not  a  spe- 
ipon  the  estate  of  the  coDuzor,  be  that  estate 
ver  nature  or  kind  falling  within  the  enumen- 

Statute.  There  is  a  recent  dedsion(a)  of  tbe 
Exchequer,  going  the  same  way,  and  founded 
ame  principle.  It  is  imposuble  to  read  the  words 
d  section,  and  not  to  come  to  the  conclnsioni 
!  framing  of  the  Act  every  thing  that  was  done 
e  benefit  of  the  creditor.     The  Act  went  very 

benefit  of  judgment  creditors,  it  made  that  a 
and,  which  had  been  only,  I  will  not  say,  a  bo- 
irity,  as  perhaps  the  term  is  improper,  but  some- 
t  of  an  absolute  charge. 

se  reasons,  my  Lord,  my  opinion  is,  that  the 
'as  entitled  to  make  Mr.  Stirling  a  party  De-. 
this  suit,  and  that  there  is  no  ground  for  acqui- 
lis  demand,  that  the  bill  should  stand  dismissed 

rsR  OF  THE  Rolls  : — 

y  Lord,  of  the  same  opinion  as  my  Lord  Chief 
appears  to  me,  that  tbe  Piuntiff,  Mr.  BtMesioK, 
istifiedin  making  Mr.  ^h'r/tn^,  the  judgment  cre- 
a  party  Defendant.  I  do  not  at  all  advert  to  the 
le  answer  of  Mr.  Stirling,  because  I  understand 
!  wish  of  your  Lordship  to  have  our  opinions  od 
:t  question,  without  reference  to  any  defence  made 
irKng. 

LTs  to  me,  that  although  the  Plainlifr,  who  is  a 

(o)  0- Kelly  M.  Bodkin,  S  tx.  Eq.  R.  390. 
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mortgt^ee,  may  ^ve  to  a  purchaser  under  a  decree  in  his 
suit,  a  legal  estate  created  before  the  entry  of  the  judg- 
ment, yet  thathe  was  not  only  justifiedin  making,  "but  Iwill 
go  further  and  say,  he  would  have  acted  imprudently,  if  he 
had  not  made  Mr.  Stirling  a  party  Defendant. 

Many  of  the  reasons  which  influence  my  judgment,  have 
been  stated  by  my  Lord  Chief  Justice  in  a  much  more  for- 
cible manner  than  I  could  have  expressed  them ;  but  there 
is  one  reason  to  which  i  may  be  permitted  particularly  to 
advert.  It  has  not  been  contended  that  Mr.  Stirling  could 
not,  under  the  circumstances  of  this  case,  at  any  time 
file  a  bill  for  the  redemption  of  the  prior  mortgages,  and 
therefore  when  we  are  to  consider  the  inconvenience  upon 
tbe  one  side  and  upon  the  other,  it  is  very  material  to  advert 
to  the  course  that  may  be  pursued  by  creditors,  whose  judg- 
ments are  entered  after  the  debtor  has  mwtgaged  his  pro- 
perty, and  who  are  not  made  parties  to  a  bill  to  foreclose  such 
mortgage  and  for  a  sale  of  the  estate.  Suppose  that  there 
were  several  judgments  so  entered,  and  that  the  Pluntiff 
suing  as  mor^^agee,  got  a  decree  for  a  foreclosure  and  sale, 
any  one  of  tbe  judgment  creditors  might  file  his  bill  for  re- 
demption before  the  sale,  and  thus  render  the  proceedings 
of  the  mortgagee  ineffective  pending  the  new  suit,  as  he 
could  not  expect  to  get  a  purchaser  under  his  decree  for  a 
foreclosure  and  sale,  while  a  suit  to  redeem  was  pending ; 
and  if  he  succeeded  in  dismissing  the  bill  of  such  creditor, 
any  other  judgment  creditor  might  adopt  a  similar  course, 
and  there  would  be  no  power,  that  I  am  aware  of,  in  this 
Court  to  prevent  the  filing  of  such  bills  by  the  judgment 
creditors  from  time  to  time  before  the  sale ;  and  thus  the 
proceedings  in  the  foreclosure  suit  might  be  rendered  wholly 
unavailing.   I  say  before  the  sale,  for  I  will  not  now  discuss 
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on,  how  far  the  Conrt  wouid  interfere  at  the  suit 
ment  creditor  seeking  a  redemption,  after  a  pni- 
der  a  decree  for  a  foreclosure  and  sale  had  gone 
ssioD.  I  think  that  under  the  ciTcumBtances  to 
Bve  referred,  the  Plaintiff  would  be  involved  io 
ater  difficulties  than  he  would  have  to  contend 
is  to  be  held  that  he  should  make  the  jui^meiil 
>arties  in  the  first  instance. 

'ould  say,  that  the  debtor,  whose  acts  have  caused 
onvenience,  is  the  last  person  who  is  entitled  to 
>f  the  consequences  of  his  own  acts ;  if,  by  confess- 
1  judgments,  the  owner  of  ao  estate  makes  it  ne- 
bring  such  judgment  creditors  before  the  Court, 
t)y  involves  his  estate  in  expense,  the  injurious 
ces  must,  I  think,  be  more  j  ustly  attributed  to  bis 
ict  than  the  rules  or  practice  of  the  Court.  It  is 
t  is  unjust  towards  the  judgment  creditors  to  make 
ndanta  in  the  suit,  as  they  cannot  get  any  relief 
decree.  It  may  be  an  answer  to  that  argumeDt, 
kt  they  have  dealt  with  a  debtor,  whose  estate  is 
itanced  as  to  make  them  subject  to  this  incon- 
if  the  mortgagee  liles  a  bill  to  foreclose ;  but  it 
ollected,  that  in  almost  every  case,  where  a  sale 
irrassed  estate  is  sought,  some  person  is  necessa- 
i  Defendant,  who  cannot  obtun  relief  under  the 
ke,  for  instance,  the  case  of  a  mortgagee  of  an 
edemption.  But  there  is  a  very  umple  mode  by 
b  creditors,  if  they  do  not  choose  to  be  active 
he  suit,  may  avoid  almost  any  expense ;  what  is 
them  from  allowing  the  bill  to  be  taken  as  cod- 
nst  them  at  the  expense  of  a  few  pounds  ?  Or 
prevent  any  such  judgment  creditor  giving  an 
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undertaking  to  the  F 
be  decreed  to  be  self 
times  done ;  and,  1 1 
saUflfied  with  such  ai 
tor  is  inclined  to  av< 
fendant  in  the  mort^ 
doing  so,  by  acting 
other  hand,  he  pre: 
seeks  either  to  dispu 
see  that  the  account 
tent  to  incur  the  ris 
must,  like  every  oth 
the  costs  of  proceedii 

Considering  the  inc 
the  judgment  creditc 
sequences  that  must : 
be  found,  that  those, 
will  be  greater  than 
them  before  the  Cou 
venience  arising  iroii 
the  advantage  of  bav 
tate  before  the  Courl 
must,  in  my  opinion, 

I  shall  now  very  s 
to  one  point,  to  whic 
iiey-General,  applies 
in  the  22nd  section, 
proviso  as  if  it  left  tl 
mortgagees,  as  they 
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:ute.  If  thu  ie  said  merely  of  the  righti  of  the  erediton 
etween  tlieinselves,  I  do  not  mean  to  say  that  it  is  not 
ect.  The  previous  part  of  the  Act  declared  the  judg- 
t  a  specific  lien  on  the  property  of  the  debtortheion 
ribed ;  and  I  apprehend,  that  the  proviso  may  be  so  con- 
ed as  merely  declaring,  that  this  benefit,  conferred  on  the 
^ent  creditor,  shall  not  displace  any  rights  any  mcnt- 
ee,  purchaser,  or  creditor,  may  have  against  the  lands ; 
it  leaves  untouched  the  question,  whether  the  Act  has 
made  the  judgment  creditor  a  specific  incumbrancer  on 
property,  charged  by  the  Act  with  his  judgment.  My 
lion  is,  that  it  has,  and  that  Mr.  Rolkston  was  fully  jns- 
i  in  making  Mr.  Stirling  a  party  Defendant ;  and  that 
las  no  claim  for  costs  as  against  the  Pluntiff,  or  any 
s,  except  out  of  the  surplus  of  the  produce  of  the  estate, 
r  paying  the  prior  incumbrancers, 

I  LoBD  Chancbllor  : — 

cannot  too  strongly  express  my  obligations  to  the  LoM 
ef  Justice,  and  His  Honor  the  Master  of  the  Rolls,  for 
very  elaborate  opinions,  which  they  have  just  pro- 
iced.  I  had  not  myself  intended  to  say  a  word  at  the 
ent  moment,  but  as  I  fully  concur  in  the  opinions  which 
i  been  expressed,  and  in  the  result  which  has  been  ar- 
1  at,  I  feel  it  is  not  worth  while  to  postpone  my  judg- 
t  to  another  day  for  the  little  that  I  can  add. 

'  we  look  at  the  practice  in  England,  and  upon  the  sab- 
of  practice  a  good  deal  has  been  said,  aa  distiogniihiiig 
practice  from  the  law,  but  I  hold  that  the  practice  oftbe 
rt  is  the  law  of  the  Court ;  no  practice  can  be  sustidned 
:h  cannot  be  proved  to  be'founded  on  the  law.  We  look 
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at  the  practice  to  ascertain  what  the  law  is :  when,  there- 
fore, the  practice  of  the  Court  is  spoken  of,  we  speak  of  a 
practice  established  and  regulated  by  law,  and  therefore 
law  itself.    If,  then,  we  look  at  the  practice  in  England,  it 
is  perfectly  settled  there :  the  strongest  case  is  The  Bishop 
of  Winchester  v.  Beavor{a).  That  was  the  case  of  a  solitary 
judgment  creditor,  who  interrened  between  two  mortgagees ; 
the  relief,  according  to  the  practice  in  England,  is  redemp- 
tion and  foreclosure  :  every  incumbrancer,  according  to  his 
position,  has  a  right  to  redeem  such  creditors  as  are  prior  to 
him,  and  foreclose  all  who  are  puisne.     In  that  instance,  if 
the  judgment  creditor  had  not  been  brought  before  the  Court, 
the  second  mortgagee  would  have  obtained  an  advantage 
over  that  creditor,  which  in  justice  he  ought  not  to  enjoy, 
for  intervening  between  the  first  and  second  mortgagees, 
he  would  have  been  excluded.     Lord  Alvanley  expressed 
himself  as  feeling  a  great  disinclination  to  lay  down  the  rule 
generally,  that  it  is  necessary  to  bring  all  judgment  credi- 
tors before  the  Court ;  and  I  myself  feel  strongly  the  diffi- 
culty, for  notwithstanding  all  that  has  been  observed,  if  the 
inconveniences  resulting  from  such  a  course  are  considered, 
it  is  impossible  not  to  perceive,  that  if  all  judgment  credi- 
tors not  only  may,  but  must  be  made  parties  in  a  suit  of 
this  kind,  there  is  scarcely  an  estate  involved  to  any  ex- 
tent, in  which  the  greater  part  of  the  property  will  not  be 
swallowed  up  in  costs. 
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Jitdgm^nt, 


However,  so  &r  as  I  am  acquainted  with  the  practice  in 
England,  it  would  in  strictness  be  necessary  to  make  all 
judgment  creditors  parties.  In  Ireland  it  is  said  an  opposite 
practice  has  prevailed,  but  as  far  as  I  can  judge,  no  point 


{a)  3  Ves.  314. 
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ITS  to  have  been  more  unsettled  than  that  now  before 
^art.  The  distinction  has  been  taken,  and  it  has  been 
that  where  there  is  a  l^al  estate  before  the  Court,  and 
egal  estate  is  bound  by  judgments,  all  such  judgment 
»rB  must  be  brought  before  the  Court :  this  was  de- 
in  the  case  of  Steele  v.  Philip$(a),  before  the  late 
er  of  the  Rolls  in  this  country ;  and  thou^  his  judg- 
was  afterwards  reversed  by  Lord  Mannera,  all  sub- 
nt  Judges  have  thought  that  his  Lordship's  reveisal 
at  rest  upon  sound  principles,  and  I  concur  in  the  opi- 
iftheMaaterof the  Rolls.  See  whatisdone;  thejudg;- 
creditor  is  brought  here,  because,  at  law,  he  has  a  light 
wute  his  judgment  as  agunst  the  legal  estate,  not  for 
lenefit  he  is  to  receive,  but  in  order  to  bind  his  rights. 
Dot  see  the  equity  of  tiiis ;  there  may,  indeed,  be  a 
inconvenience  in  not  having  him  before  the  Court, 
>hy  ask  him  to  be  bound  by  the  decree  ?  And  yet  this 
result.  I  should  have  thought,  that  as  at  law  he  had 
it  to  issue  execution  upon  his  judgment  against  the  le- 
itate,  so  by  the  decree  provision  should  have  been 
in  some  manner  for  the  payment  of  his  demand.  But 
ich  provision  is  made,  for  in  consequence  of  the  form 
'  decree  in  this  country,  directing  only  a  sale  of  bo  much 
'.  estate  as  shall  be  suffident  to  satiety  the  Plaintiff's 
e,  and  the  incumbrances  of  those  prior  to  the  Plaintiff, 
in  fiict  utterly  excluded.  The  form  of  the  decree  is, 
:  first  instance,  an  absolute  foreclosure  of  the  estate; 
he  first  step  taken,  is  to  bring  here  a  man  who  has  at 
t  right  to  the  fruits  of  that  estate,  in  order  to  disable 
TOm  the  exercise  of  his  undoubted  right ;  then  a  sale  is 
ted  of  so  much  as  will  pay  the  prior  incumbrancers,  ez- 

(a)  1  Hog.  48;  Beatly,  188. 
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eluding  him,  the  puisne  creditor,  by  the  very  decree  from 
all  relief;  you  admit  that  the  judgment  creditor  has  a  right, 
you  bind  him  with  a  strong  arm,  and  then  you  do  not  fur- 
nish him  with  any  remedy.  Beyond  all  doubt  there  is  some 
fault  in  the  decrees  of  this  Court  which  leads  to  such  mani- 
fest inconvenience  and  injustice. 


1842. 
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Judgment. 


Ag^n,  when  the  judgment  creditor  has  not  a  right  af- 
fecting the  legal  estate,  but  a  mere  equitable  interest,  the 
Court  felt  it  had  a  power  to  act  more  strictly  over  him,  and 
said,  **  you  cannot  attack  the  estate  at  law,  and  we  will 
bind  you  in  your  absence,  and  making  a  decree  behind  your 
back,  will  leave  you  to  any  remedy  you  may  have."  Now 
this  is  manifest  injustice.  The  man  has  a  right  to  payment 
according  to  his  priority  in  this  Court,  and  how  can  he  be 
deprived  of  it?  What  right  has  this  Court  to  distribute  the 
fiind  among  the  several  claimants,  without  any  notice  to  this 
judgment  creditor?  But  ^*he  is  left  to  his. remedy,"  it  is 
sud ;  that  remedy  is  nothing,  for  this  Court  would  pro- 
tect a  purchaser  against  any  proceedings  taken  by  such  a 
creditor ;  and  unless  it  were  prepared  to  do  so,  it  would  by 
its  decree  have  made  a  sale  disgraceful  to  a  Court  of  Jus- 
tice. 

But  besides  this,  in  every  case  where  a  man  has  an  in- 
cumbrance, he  has  a  right  to  superintend  the  account,  to 
watch  the  progress  of  the  suit,  and  to  see  that  no  more  of  the 
estate  is  sold  than  ought  to  be  sold.  Who  can  say  that  the 
demand  of  the  Plaintiff  is  not  a  fictitious  one  ?  A  case  oc- 
curred in  this  Court(a)  only  a  few  days  since,  which  proves 
the  necessity  of  this  check.    In  the  case,  to  which  I  allude. 


"/ 


VOL.  I. 


(a)  Oraves  v.  Wright, 
o 
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Plaintiff  and  die  principal  Defendant  were  in  cf>Uuuon, 
Pbuntjff  set  up  a  demand,  which  the  Defendant  admit- 
in  ita  fiill  extent,  and  the  consequence  would  have  becD 
t  the  judgment  creditors  would  hare  been  excluded 
:h^r  absence,  but  that  one  of  them  was  let  in,  and  dis- 
ved  the  statement  of  the  Plaintiff,  whicfa  had  been  ad- 
ted  by  the  Defendant,  and  the  result  was,  that  the  jndg- 
nt  creditor  was  paid  the  demand,  from  which  he  would 
erwise  have  been  altogether  excluded, 

[  cannot  say,  that  the  practice  here  rests  on  any  sound  piio' 
le,  it  excludes  justice,  and  professes  what  it  does  not  per- 
n.  Take  this  case  as  it  now  stands  ;  the  jud^ent  cre- 
>r  is  made  a  party  to  the  suit,  and  he  says,  "  dismiss 
bill  as  agahist  me^  and  pay  me  roy  costs."  His  judg- 
Qt  b  upon  the  record,  it  appears  upon  the  face  of  the 
adings ;  notice,  therefore,  of  that  judgment  must  come 
ne  to  every  purchaser ;  and  where  is  the  equity  which 
1  give  protection  to  a  purchaser  against  the  daims  of  a 
gment  creditor,  ttf  whose  demand  he  has  thus  distinct  no- 
>,  and  who  is  not  bound  by  the  de<H«e  ?  Where  is  the 
bority  to  justify  a  Court  of  Equity  in  exduding,  by  the 
cess  of  a  sale  under  its  decree,  made  in  the  absence  of* 
ty,  that  party  from  rights  to  which  he  is  by  law  en- 
ed  ?  Is  there  any  d^erence,  in  this  respect,  between  a 
i  made  under  a  decree  of  a  Court  of  Equity  and  a  sale  by 
rate  contract  ?  The  Court  never  has  assumed  such  a 
ht,  and,  I  trust,  never  will.  The  purchaser,  therefiire^ 
uld  be  bound  by  this  very  judgment,  and  fiable  to  [no- 
dings  at  any  time  at  the  suit  of  this  oeditor.  I  caanot 
n  see  either  justice  to  the  creditor,  orsecority  to  thepnr- 
iser  in  the  practice,  which,  I  am  iufbrmed,  has  been  pur- 
d  in  this  country.    Independently,  therefive,  of  the  Act 
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of  Pariiamenty  I  agree  in  the  opinions  of  the  Lord  Chief 
Jusdee,  and  His  Honor  the  Master  of  the  Rolls,  and  feel 
mysdf  bound  to  come  to  the  conclusion,  that  if  it  was  not 
the  absolute  duty,  it  was  at  least  the  right,  of  the  Plaintiff 
to  bring  this  judgment  creditor  before  the  Court. 


1&42* 


il0I.LEBT0N 

9. 
MOBTON. 


JudgmtnU 


When  counsel  came  to  argue  upon  the  Act  of  Parlia- 
ment, I  listened  with  the  utmost  attention ;  they  laboured 
to  put  on  it  a  construction  to  meet  their  views,  and  it  cer- 
tainly was  not  from  want  of  abilities  that  they  fidled  of  suc- 
cess, but  because  upon  the  Act  itself  it  was  impossible  to 
raise  such  a  doubt,  as  would  admit  of  argument.  The  Act  of 
Parliament  is  perfectly  dear  and  free  from  all  ambiguity  and 
doubt.  That  which  formerly,  by  force  of  the  Statute  of 
Westminster,  was  a  general  charge  upon  lands,  now  by 
force  of  the  express  directions  of  this  Act  becomes  a  specific 
lien :  words  cannot  be  more  express.  If  a  man  has  pow^  tp 
charge  certain  lands,  and  agrees  to  charge  them,  in  equity 
he  has  actually  charged  them ;  a^d  a  Court  of  Equity  will 
execute  the  charge.  When  the  Act  of  Pariiawent  says,  that 
every  judgment  creditor  shall  have  the  same  remedies  in  a 
Court  of  Equity,  as  he  would  be  entitled  to  ia  case  the  per- 
son, against  whom  the  judgment  has  been  entered,  had 
agreed  to  charge  the  lands  widi  the  amount  of^  that  judg- 
ment debt,  whether  that  charge  be  legal  or  equitable,  the 
judgm^it  becomes,  in  the  view  of  this  Court,  an  equitable 
estate.  We  are  ao  longer  dealing  with  a  general  lien,  but 
with  a  specific  incumbrance.  There  is  the  same  objection  to 
making  any  puiane  incumbrancer  a  party,  as  there  is  to 
Hiaking  the  judgment  credit(Mr.  Where  are  you  to  stop  ?  As 
the  Lord  Chief  Justice  has  observed,  the  penons  who  claim 
equitable  estates  under  the  marriage  settlement  have  been 
made  parties,  and  no  one  objects  to  their  being  brought  before 
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Court ;  the  tenant  for  life  under  that  settlement  is  be- 
I  the  Court,  and  what  is  the  utuation  of  the  judgment 
litor  as  against  thb  tenant  for  life  ?  the  judgment  repre- 
[s  a  portion  of  that  estate ;  if,  then,  the  tenant  for  life  ii 
eceesary  party  to  this  suit,  ajbrtiori  is  this  judgment 
litor  a  necessary  party,  who  must  be  paid  his  demand 
)re  the  tenant  for  life  can  derive  any  benefit  out  of  the 


think,  therefore,  that  this  question  admits  of  do  doubt; 
reluctant  as  I  feel  to  come  to  the  conclusion,  at  whi^  I 
e  arrived,  for  the  reasons  which  have  been  already  stated, 
ust  agree  with  the  Lord  Chief  Justice  and  the  Master  of 
RoUs. 

n  looking  through  the  authorities,  I  observe  a  matter, 
ch  appears  to  have  been  misunderstood.    A  great  ques- 

formerly  arose  upon  the  Statute  of  Charles  (which 
e  judgment  creditors  power  over  tnul  estates),  whether 
creditor  could  pursue  the  estate,  where  the  trustee  had 
rcyed  away  the  lands  before  execution  sued  out.  In  the 
!  of  Hunt  V,  Coles(a)  it  was  held,  that  at  law  he  coold 
;  and  then  the  question  was,  whether  he  could  pursue 
»tate  in  equity,  though  be  could  not  at  law.   This  point 

the  subject  of  some  discussion  hy  myself,  some  yean 
e,  in  the  work  On  Vendorg{b) ;  and  the  observations 
e  made  have  been  referred  to,  both  by  Lord  M<mmert 
'teek  V.  PhiUipg{c),  and  by  Sir  Anthony  Hart  in  J7wi- 
V.  Agltcard{d)y  as  if  made  in  reference  to  an  equity  of 
mption,  whereas  they  were  intended  to  be  confined  to  a 

of  pure  trust     I  am  not  here  to  defend  <»  justify  tbt 


I  GomTU,  228.  (e)  BeftUj,  193. 

Vol.  ii.  p.  366,  Ed.  10th.        (d)3  Moll.  2i. 
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observations,  but  merely  to  correct  the  misapplication  of 
them. 

I  must  decide  that  this  judgment  creditor  has  been  pro- 
perly made  a  party,  and  that  the  bill  cannot  be  dismissed 
as  against  him.  I  feel  so  deeply  impressed  with  the  incon- 
venience, which  may  result  from  this  decision,  that  it  will 
be  my  duty  to  consider  whether  I  ought  not  to  recommend 
the  Legislature,  if  necessary,  to  interfere ;  so  great  may  be 
the  expense  and  trouble  imposed  upon  landed  proprietors, 
80  great  the  difficulty  in  the  effecting  sales  under  the  decree 
of  this  Court,  in  consequence  of  this  decision. 
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1842. 

' ^ ' 

RoLLXSTOir 

V. 

MOBTOM. 

Judgment, 


Declare  the  said  Defendant,  the  Rev.  B.  Stirling^  to  have 
been  a  necessary  party,  and  accordingly  decree  said  Defen- 
dant to  be  continued  a  Defendant  in  the  suit.  And  as  be- 
tween the  Plaintiff  and  said  Defendant  Stirling^  let  said 
Defendant  Stirling  abide  his  own  costs  of  this  hearing. 

Reg.  Lib.  1842,  fol.  408. 
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ASHTON  p.  ADAMSON. 


I  the  27th  of  Msjr.  1806,  John  As^on  maae  tbe  fgj- 
lag  will,  viz. :  "  Wherefls,  I  am  seised  aad  possessed  of 
lands  of  Ballintoran,  Coolroe,  Mueklone,  Kilcommon, 
iheen,  and  Clon&d,  with  the  wood  and  wood  ground 
■eon,  situate  in  the  King's  County.  And  whereas,  on 
intetmarrlage  of  my  sister,  Jane  Aahton,  with  Baay 
'ding,  I  did,  by  deed  of  the  18th  of  April,  1804,  made  on 
intennarriage,  demise  tbe  aforesaid  lands  to  the  said 
try  HardiUff,  for  the  life  of  bim  the  said  Henry  Hard- 
and  of  Jane  Aikton,  otherwise  Harding,  his  wife,  at 
clear  yearly  rent  of  800/.  sterling  above  the  head-mt, 
able  out  of  said  lands,  with  liberty  of  retaining  4001. 
rly  oat  of  said  reserved  rent,  to  Hm  tbe  said  Henr^ 
rdifig,  during  his  life  and  subject  to  a  jointure  of  300f. 
rly,  to  bis  wife,  in  case  she  Survives  the  aoid  Heiaj 
rdififf,  1  hereby  ratify  and  confirm  the  said  settlement ; 
as  to  the  sum  of  400/.  sterling  yearly,  paid  to  me  dur- 
tbe  continuance  of  said  lease  so  made  to  the  said  Henry 
rdingt  I  will,  devise,  and  bequeath  tbe  same  in  manner 
[>wing,  that  is  to  say,  to  my  sister  Elizabeth  Athlon, 
i  of  John  Lamb  Athtim,  I  devise  and  bequeath  the 
I  of  1501.  yearly,  and  to  her  sole  and  separate  use  for 
r,  without  the  control  or  dominion  of  her  husband,  the 
I  John  Lamb  Ashton,  to  be  issuing  and  payable  out  of 


:  to  bim  hj  nid  leu«  so  nude  to  uld  H.  ;"  and  then  ha  datiwd  the  KTeP- 
I  alike,  amoogit  hie  four  riitari,  A.  B.  C.  and  D.,  the  wife  of  H.,  aftai 
Id  bequsrta  of  400/.  jearlj.  Bj  a  Hooiid  codidl.  h«  reioked  thegift  of  IMI. 
rter  A.,  and  dSTiaed  100/.  jaarlf,  part  of  uid  \hOl.,  to  tha  hnifaasil  of 
I  Tsmainder  to  M.  for  life,  with  remainder  lo  M.'i  iHoa  male  tor  tta, 
1  andai  to  the  remaining  50t.,he  dsTised  Mine  to  bii  litter  2).  for  aTar;.- 
nnaitanta,  under  ttaa  will  and  codicil,  were  entitled  to  per|ietDal  intereiM 
(lea,  Itaat  coDitiuctian  baing  aided  bj  tbe  elaat  of  caaea,  which  haie  deoidfd, 
)aaathe  inheritance  will  b«  effectuMed,  though  tbe  teatatorraaj  haTiWil/ 
la  with  a  limited  lotareat  in  that  Inheritance. 


IB4I. 


Snatmtn, 
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the  wid  laDcU  and  premiiea  liereiDbefore  mentioned.  I  alio 
WhYc,  de?i»e,  and  bequeath  unto  my  sister  Mart/  Askton,  AtaTo^ 
the  turn  of  1501.  yearly,  to  her  sole  and  separate  use  for  .  "'  ^ 
ever,  to  be  isgiung  and  payable  out  of  said  lands  and  pre- 
mises hereinbefore  mentioned.  1  also  leave,  devise,  and 
beqneath  unto  my  sister  Margaret  Atktoa,  the  sum  of 
1 00/.  steiiing,  yearly,  to  her  sc^e  and  separate  use  for  ever, 
to  be  issuing  and  payable  out  of  the  said  lands  and  pre- 
mises hereinbefore  mentioned,  making  together  the  sum  of 
400/.  steiiing,  yearly,  reserved  and  payable  to  me  by  the 
said  lease  so  made  to  the  said  Henn/  Harding  as  aforesaid : 
and  as  to  my  reversion  in  the  said  lands  of  BaUintoran, 
Coolroe,  Macklone,  Kilcommon,  Rusheen,  Cloo&t,  and 
the  woods  thereon  bo  demised  to  the  said  Henry  Harding ; 
and  after  the  payment  of  the  before  mentioned  bequests  of 
400/.  sterling,  yearly,  I  leave,  devise,  and  bequeath  the 
same  to  my  sisters  Elizabeth  Aihton,  Jane  Harding,  Mary 
jiMkton,  and  Margaret  Askton,  share  and  share  alike,  and 
to  their  sole  and  separate  use  for  ever,  without  the  control 
or  dominion  of  their  husbands,  as  tenants  in  common,  and 
not  as  joint  tenants.  And  whereas,  I  am  also  sased  and 
possessed  of  the  lands  of  Ballylanan,  situate  in  the  King's 
County,  for  lives  renewable  for  ever,  I  will,  devise,  and 
bequeath  the  aaid  lands  of  Ballylanan,  and  every  part 
thereof,  to  my  said  uster  Margaret  Atktoa,  for  ever,  sub- 
ject to  and  chaigeable  with  the  sum  of  30/.  sterling,  yearly, 
which  I  leave  and  bequeath  unto  Mary  Atkton,  sister  of 
J.  Li,  Athlon,  for  and  during  the  term  of  her  natural  life, 
with  liberty  for  the  said  Mary  Atkton,  and  her  assigns,  in 
case  of  non-payment  of  said  annuity  to  enter  upon  the  s^d 
lands  of  Ballylanan,  and  to  distrain  for  the  same,  and  to 
dispose  of  such  distiees  according  to  law,  until  the  same  and 
all  arrears  thereof,  and  all  costs  attending  such  distress  be 
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paid  off  and  discharged.  And  whereas,  I  am  entitled 
ertun  premises  and  lands,  utuate  in  the  town  of 
oniinon,  in  the  King's  County,  for  three  lives,  under 
Rev.  Guy  Atkinton,  I  will,  devise,  and  hequeath  the 
I  to  my  sister,  Mary  Aahton,  and  in  case  my  said  sister 

die  unmarried,  and  if  married  without  issue,  I  then 
te  and  hequeath  the  said  premises,  after  the  death  of 
laid  JUor^  Athton,  as  aforesaid,  to  my  sister  Margaret 
Ion,  for  and  during  the  continuance  of  said  lease.  And 
reas,  I  am  enrided  to  a  holding  in  the  town  of  Brusna, 
le  King's  County,  for  lives  renewable  for  ever,  I  wtU, 
se,  and  bequeath  the  same  to  my  sister  Jane  Harding, 
and  during  her  natural  life,  without  the  control  or 
inion  of  her  husband,  the  said  Henry  Harding,  and 
I  and  after  the  decease  of  the  said  Jane  Harding,  1 
,  devise,  and  bequeath  the  same  to  my  sister  Margaret 
ton,  and  her  heirs  tor  ever.  And  whereas,  1  am  seised 
possessed  of  the  lands  of  Knocknocree,  situate  in  the 
inty  Upperary,  for  three  lives,  I  will,  devise,  and  be- 
ith  the  same  to  my  uster  Margaret  Aikton,  for  and 
ng  the  term  of  said  lease ;  and  as  to  all  the  rest  and 
due  of  my  property  of  whatever  nature  or  kind  soever, 
lills,  bonds,  notes,  stock,  and  otherwise,  after  payment 
ny  just  debts,  legacies,  and  funeral  expenses,  and  not 
einbefore  disposed  of,  1  leave  and  bequeath  the  same, 
1  every  part  thereof,  to  my  sisters  Jane,  Mary,  and 
irgaret,  and  to  the  survivors  or  survivor  of  them,  share 
1  share  alike,  without  the  control  or  dominion  of  thar 
tbands.  I  leave  and  bequeath  to  Mary  Athton,  sister 
J.  L.  Aikton  aforesaid,  the  sum  of  20/.  sterling,  for  ber 
mediate  use,  and  1  leave  and  bequeath  to  my  steward, 
seph  WaBave,  the  sum  of  30/.,  to  be  paid  by  my  execu- 
■»  immediately  after  my  decease.     And  I  do  hereby  ap- 
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point  William  Jones^  Sen.,  and  William  Jones^  Jan.,  of 
Belville,  in  the  county  of  Westmeath,  Esqrs.,  executors 
to  this  my  will.** 

On  the  29th  of  September,  1807,  the  testator  annexed 
to  his  will  the  following  codicil,  viz. :  *<  And  whereas,  since 
making  of  the  foregoing  will,  my  sister,  Margaret  AahtoUy 
has  intermarried  with  Richard  Adamsauj  and  it  being  my 
intention  that  my  said  sister  Margaret  shall  enjoy  the  be- 
fore mentioned  bequests  and  leg^es  to  her  own  sole  and 
separate  use,  I  do  hereby  leave,  devise,  and  bequeath  to 
my  said  sister,  Margaret  AdamsaUy  otherwise  Ashton^  and 
it  is  my  will  that  she  shall  possess  and  enjoy  the  several 
bequests  and  legacies,  by  my  said  will  bequeathed  to  her, 
to  her  own  sole  and  separate  use  for*ever,  without  the  con- 
trol, dominion,  or  interference,  in  any  respect  whatsoever, 
of  her  husband  the  said  Richard  Adamsatij  and  with  full 
power  to  dispose  thereof,  and  of  every  part  thereof,  as  she 
shall  or  may  think  proper." 


1841. 
»- — . 

ASRTON 

r. 
Adamsov. 


Statement. 


On  the  4th  of  May,  1811,  the  testator  added  another 
codicil,  which  was  as  foUows :  ^^  I,  John  Ashton^  of  Cla- 
reen,  in  the  King's  County,  Esq.,  do  make  and  publish  this 
codicil,  to  be  taken  as  part  of  my  last  will  and  testament. 
Whereas,  by  my  said  will  I  did  devise  and  bequeath  unto 
my  sister  Elizabeth  AshtoUy  wife  of  John  Lamb  Ashton, 
the  sum  of  150/.  yearly,  to  her  own  sole  and  separate  use, 
without  the  control  of  her  said  husband,  as  therein  more 
particularly  mentioned.  Now  I  do  hereby  revoke  and  mak^ 
void  the  aforesaid  devise,  and  I  will  and  devise  100/., 
yearly,  part  of  said  150/.,  to  the  said  John  Lamb  Ashton, 
during  his  natural  life,  and  after  his  decease  to  Joseph 
AshtoHf  of  Brusna,  in  said  county,  during  his  natural  life, 
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lainder  to  his  tuue  mole  for  ever,  ahare  and  shaie  alike ; 
1  BB  to  the  remainiDg  50/.,  part  of  the  uid  l5Ql^  1  wili 
1  dertBe  the  same  to  my  Biater  Jaxu  Harding,  §or  era, 
bout  the  control  or  dominioD  of  her  husband,  and  I 
er  and  direct  that  my  executors  shall,  as  soon  as  conve- 
it,  after  my  decease,  pay  to  my  maid  serrant,  Margaret 
ItRon,  the  sum  of  lOl.  aterUng." 

rhe  testator  died  in  the  month  of  NoTember,  1811,  *nA 
bate  was  duly  granted  of  the  said  will  and  codicils. 

>a  the  2lBt  of  October,  1841,  Daniel  AahtoM,  Joseph 
vton,  and  t/oAn  JR.  A$hton,  who  claimed  under  the  second 
icil  of  the  4th  ofMay,  1811,  aperpetualannnity  of  100/. 
annum,  charged  upon  the  lands  of  BallintoraOa  &c.,  as 
issue  niale(a)  of  Jottph  AMhton,  of  Brusna,  filed  their 
i^aintt,  amongst  other  parties,  the  persons  who,  under 
will  of  the  testator,  were  entitled  to  thereveruon  of  the 
I  lands  of  BalUotoran,  &c.,  and  thereby  [oayed  that  they 
^ht  be  declared  entitled  to  an  annuity  of  100/.  for  erer, 
jged  upon  those  lands,  and  that  the  necessary  accounts 
uld  be  directed. 

The  parties  Defendants,  who  claimed  the  reversion  in 
K  lands  under  the  wiU  of  the  27th  of  October,  IS06, 

i)  It  &pp«ved  from  the  plead-  to  an  equal  share  of  it  with  bin, 

in  thii  cause,  that  the  termi  of  the  words  "issue  male"  meaning' 

;odidl,  under  which  the  PluD-  ions.     This   disagreement  among 

claimed,  at  the  iwue  male  of  the  Pluntiffii  waa  arrangsd  bj  a 

fh  AMhton,  gave  rise  to  some  deed  of  compromise  of  the  5th 

atea  amongst  them ;  the  eldest  of  August,    184Ii  wherebj    the; 

claimii^  an  eitate  in  tail  male,  agreed  ta  divide  said  annait;  equal' 

le  entire  annuitj  of  }00I.  per  ]j  among  themaelvei  aa  tenantt  in 

mi,  whilst   his   jotinger   bro-  common. 

I  contended  the;  were  entitled 
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stated,  that  Henry  Harding^  the  lessee  mentioned  by  the 
testator,  and  his  wife  Jane^  were  both  dead ;  and  submitted 
that  upon  the  true  construction  of  the  will  and  codicils  of 
the  testator,  the  Defendants  were  only  entitled  to  the  annuity, 
which  they  claimed,  so  long  as  Henry  Harding  lived ;  and 
that  the  testator  never  intended  that  or  any  other  of  thean- 
nuities,  which  he  had  chained  on  Ballintoran,  &c«,  to  have 
an  exbtence  beyond  the  lease  granted  by  him  to  Henry 
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Statement, 


The  Attorney '  General^  Mr.  T.  B.  C.  Smithy  and   Mr.      Argwmwt. 
fVm.  Smithy  for  the  Plaintiffs. 


Mr.  William  Brooke^   and  Mr.  Henry  Gresson^  for  a 
Defendant  in  the  same  interest  as  the  Plainti&. 

The  testator  evidently  intended  to  give  to  the  Plaintiffs 
and  the  other  annuitants,  whose  annuities  were  charged  on 
Ballintoran,  &c.,  a  perpetual  interest,  for  he  not  only  ex- 
pressly gives  them  '<  for  ever,"  but  he  subjects  his  reversion 
in  the  lands  so  demised  with  400/.  sterling  yearly,  that  is, 
the  amount  of  all  the  annuities.     Now  it  is  impossible,  in 
reading  this  will,  and  bearing  in  mind  that  it  was  not  the 
production  of  a  professional  man,  not  to  be  struck  with  this, 
that  the  term  "  reversion,**  as  used  there,  meant  not  the 
rent  reserved  on  the  lease,  but  must  be  confined  to  the  es- 
tate itself,  after  the  determination  of  Harding's  lease,  and 
of  course,  the  cesser  of  the  rents  thereby  reserved ;  and,  if  so, 
clearly  points  to  that  estate  continuing  subject  to  400/.  per 
annum,  after  the  expiration  of  the  lease.     This  reasoning 
becomes   stronger  in  proportion  to  the  very  weight  the 
opposite  side  seek  to  attach  to  the  references  to  Harding's 
lease  in  the  commencement  of  the  will.     Again,  when  the 
testator  refers  to  the  annuities  in  the  first  and  second  codi- 
cils, he  refers  to,  and  treats,  them  as  continuing  interests. 
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fanving  an  existence  *'  for  ever:"  the  arguments  used  by  the 
other  side  go  too  £Eur;  they  forget,  when  insisting  upon 
equality  amongst  the  sisters,  that  Mrs.  Hardinff  had  a 
charge  of  200/.  per  annum  after  her  husband's  death ;  by 
which  means  the  inequality  of  distribution  becomes  greater, 
than  that  which  they  relied  upon,  as  being  sufficient  to  ne- 
gative our  construction;  and  besides,  the  consistency,  which, 
according  to  their  argument,  was  given  to  all  the  limita^ 
tions,  is  completely  gone,  for  they  cannot  say,  whether  the 
testator  intended  the  annuities  to  endure  for  Hoarding's  life 
only,  or  for  the  lives  of  Harding  and  his  wife,  and  the  sur- 
vivor. 

Mr,  Serjt.  Warren^  Mr.  Richard  Moore^  and  Mr.  Har- 
dy ^  for  the  Defendants  claiming  the  reversion. 

There  can  be  no  difficulty  in  construing  this  will,  when 
once  the  subject  matter  of  the  devise  is  discovered.  The 
words  *'  for  ever"  need  not  be  rejected,  though  the  annui- 
ties be  limited  to  the  term  of  Harding^s  life ;  they  can  re- 
ceive a  very  satisfactory  explanation,  and  in  this  way ;  the 
testator  was  providing  for  his  sisters,  and  wishing  to  protect 
this  his  bounty  to  them  against  their  husbands,  in  case  they 
should  marry,  he  uses  the  expression  ^*  their  sole  and  sepa- 
rate use  for  ever ;"  that  is,  no  matter  what  change  may  take 
place  in  their  situation,  so  long  as  the  annuities  are  payable, 
I  intend  them  to  be  for  their  sole  and  separate  use.  But 
what  is  the  subject  matter  of  the  devise?  Clearly  the  rent 
payable  by  Harding^  and  no  more.  The  testator  begins 
by  redting  the  instrument,  under  which  he  was  entitled  to 
this  rent;  and  having  done  so,  and  having  confirmed  it,  he 
says,  as  to  the  400/.  payable  to  me  during  the  continuance 
of  this  lease,  I  devise  ^^  the  same"  in  manner  following* 
How  is  it  possible  by  any  subsequent  words,  even  if  they 
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could  not  beezpUuned,  to  control  this  express  devise  ?  but 
not  only  is  the  devise  in  so  many  words  limited  to  this  rent 
payable  by  Harding,  but  at  the  end  of  the  gifts  the  testator 
adds,  "  making  together  the  sum  of  400/.  sterling  yearly  re- 
served and  payable  to  me  by  the  said  lease  so  made  to  the 
said  Heniy  Harding  as  aforesaid."  This  construction,  too, 
appears  to  be  consistent  with  justice,  and  such  as  a  brother 
ought  to  make.  When  the  testator  came  to  make  bis  will, 
he  (bund  he  had  three  sisters  unprovided  for,  and  he  divides 
between  them  that,  which  alone  he  had,  his  400/.  per  annum, 
during  Harding'*  life  ;  and  then,  upon  his  death,  he  declares 
that  those  three  sistera  and  Mrs.  Harding  are  to  share  his 
property  equally;  beudes,  the  will  thus  becomes  consistent 
b  all  its  parts,  whereas  any  other  construction  leaves  it 
qiute  the  reverse.  In  looking  into  other  parts  of  the  will, 
the  Court  will  find  the  testator  has  used  words  of  limita- 
tion as  "  heirs,"  in  addition  to  the  words  "  for  ever,"  when 
h«  intended  to  give  a  perpetuity.  As  to  the  codicils,  no  in- 
ference one  way  or  the  other  can  be  drawn  from  them ;  they 
refer  distinctly  to  die  will,  and  profess  to  deal  only  with  that, 
which  the  will  had  dealt  with  previously. 


Ths  Lord  Chancblior  : — 

In  construing  this  will,  I  fear  I  must  be  obliged  to  reject 
some  part  of  it.  It  is  exceedingly  difficult  in  reading  it  not 
to  be  impressed  with  the  conviction,  that  the  first  words  are 
confined  to  the  actual  rent  of  400/.  per  annum;  for  the  tes- 
tator, after  stating  the  settlement  made  on  the  intermarriage 
of  his  uster  Jane  with  ffmry  HardtTig,  says,  "I  hereby 
ralify  and  confirm  the  said  settlement;  and  as  to  the  sum  of 
400/.  sterling  yearly,  piud  to  me  during  the  continuance  of 
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e  w  made  to  the  stid  Heary  Harding,  I  will,  devite, 
oeath  the  same  in  manner  following."  Kow,  it  it 
oifeBt,  that  the  subject  matter  of  die  devise  wag  at 
400/.  a  Ji'ear,  peyaUe  during  the  continuance  of  tke 
od,  although  he  doee  not  ezprefisly  say  during  the 
nee  of  the  lease,  yet  the  first  part  of  the  will  ia  cer- 
mfined  to  that  rent.  It  would  be  i1iffl<^»lt  to  con- 
it  the  testator,  in  this  part  of  bis  will,  was  not  look- 
is  fund  atone,  as  the  subject  nutter  of  his  devise,  it 

truth,  the  only  property  be  had  at  the  time  in  pot- 
The  property  was  thus  situated :  the  testator,  har- 
lelf  a  lease  of  the  lands  upon  the  marriage  of  bit 
me  with  Mr.  Hardingf  entered  into  a  deed  of  a 
It  singular  nature ;  he  demised  the  property  to  Bar- 
i  rent  of  800/.,  (which  I  may  assume  was  the  &ir 
able  by  a  third  party) ;  out  of  this  rmt  he  allowed 
■ding  to  Fetain  400/.  per  annum  during  his  life,  and, 
ent  of  his  sister  surviving  her  husband,  she  wai  to 
I/,  per  annum  as  her  jointure.  It  has  been  argued 
«  was  a  cesser  of  the  interest  after  the  death  of  Mr. 
;  but,  in  poiat  of  feet,  200/.  a  year  went  over  to 

in  case  she  survived  her  husband ;  the  testator, 
,  had  only  400/.  a  year,  with  the  revermon,  until 
I  oti/lw.Hardatg;  600/.  a  year  while  his  ustersur- 
id,  upon  the  death  of  bis  dster  as  a  widow,  SOO/.  a 


property  being  titus  tnrcumstanced,  the  fitir  profit 
g,  as  I  must  take  it,  800/.  per  annum,  and  the  tes- 
ring  four  sisters,  addressed  himself  to  a  dispoaitiDn 
operty.  He  recites  the  setdement  very  correctly, 
rms  it.  Under  this  settlement  Jane  had  been  pre- 
Now,  I  cannot  go  into  the  calcuhiton  of  the  ine- 
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quality  of  the  giftg ;  it  is  dear,  that  the  testator  provided  400^ 
a  year  for  his  sister  Jca^y  during  her  husband's  life-time, 
and  200/,  a  year  to  be  payable  to  her  during  the  remainder 
of  her  life,  in  case  she  siurvived  her  husband.     It  is  evident, 
from  the  first  part  of  the  will,  where  he  states  the  settle- 
ment and  his  confirmation  of  it,  tiiat  he  intended  only  to 
dispose  of  the  400/.  a  year ;  but  he  soon  loses  sight  of  lihis, 
for  he  derbes  150/.  to  his  sister,  EKzabtth  Ashion,  to  her 
sole  and  separate  use  *^  for  ever ;"  and  then  he  follows  this 
up  by  still  more  general  words,  '^  to  be  issuing  and  payable 
out  of  the  said  lands  and  premises  hereinbefore  mentioned  ;*' 
and  then,  in  the  same  manner  and  with  the  same  expres- 
sions, he  gives  two  sums  of  ISOL  and  100/.  to  his  sisters, 
Mary  Ashton  and  Margaret  Aakttm  ;  and  then  he  winds  up 
with  these  words,  "  making  togedier  a  mm  of  400/.  sterling 
yearly,  reserved  and  made  payable  to  me  by  the  said  lease 
so  made  to  the  said  Henry  Harding  as  aforesaid,"     There 
would  be  great  difficulty  in  holding  those  annmties  to  have 
an  existence  more  extended  than  Harding's  lease,  if  the 
will  had  stopped  here ;  and  indeed  there  is  great  difficulty  as 
to  what  is  the  true  constructioa  in  any  view  of  the  case. 
This  is  not  an  instrument  by  which  a  man  devises  his  rent, 
and  says  nothing  of  the  reversion ;  but  here,  having  disposed 
of  a  sum  for  ever  equal  to  the  reserved  rent,  he  proceeds  to 
dispose  of  the  reversion :  *^  and  as  to  my  reversion  in  the 
said  lands  and  the  woods  thereon,  so  demised  to  the  said 
Henry  Harding,  and  after  payment  of  the  before  mention- 
ed bequests  of  400/.  sterling,  I  leave,  devise,  and  bequeath 
Ihe  same  to  my  sisters,  Elizabeth  Ashton^  Jane  Hor- 
ding^   Mary  Ashton,  and   Margaret  Ashton,  shane   and 
share  alike,  and  to  their  sole  and  separate  use  for  ever, 
without  the  control  or  dominion  of  thdr  husbands,  as  te- 
nants in  common,  and  not  as  joint  tenants."    Now,  here  he 
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ed  of  the  reveruon,  and  he  has  made  vie  of  the 
,  that  he  had  before  employed  in  disponng  (rfthe 
namely,  the  words  "  for  ever ;"  and  it  woidd  be 
say  that  he  used  the  words  "  for  ever"  in  a  dif- 
e  in  one  passage,  &om  what  he  did  in  the  other, 
ung  at  the  actual  disposition  on  the  &ce  of  the 
iking  into  consideration  other  dispoutions  of  hii 
n  connexion  with  which,  the  words  "for  ever" 
indisputably  used  by  the  testatorto  denote  a  per- 
would  be  difficult  lo  say  that  the  words  have  not, 
inuides  in  question,  given  a  perpetuity. 

the  aathorides,  as  &r  as  they  go,  enable  me  to 
his  rent  is  a  part  representing  the  whole,  and  that 
r  meant  to  make  a  disposition  in  perpetuity,  and 
wee  to  that,  which  was  before  only  reserved  for  a 
le.  Effect  cannot  be  g^ven  to  the  words  "  for 
ch,  it  is  to  be  remembered,  have  not  been  in- 
accident,  but  are  repeated  over  and  over  again 
ind  caution),  without  sacrificing  something  in  the 
IS  something  must  be  sacrificed,  it  is  to  be  seen 
least  sacrifice  to  be  made,  and  what  will  best  ef- 
i  real  intention  of  the  testator.  There  was  4001. 
able  during  a  particular  period ;  the  testator  had 
iztend  that  payment,  and  I  think  he  has  ezt«ided 
ubsequent  words.  He  ^ves  it  for  all  time.  I 
a  effect  to  his  will,  to  give  it  for  all  time,  unless 
lally  given  it,  as  he  expresses  it,  for  ever.  I  do 
e  to  the  expressions,  and,  I  am  sore,  I  effectuate 
istator  intended  by  this  construction. 

>k  to  the  codicils,  the  first  codicil,  in  referring  to 
to  Margaret  Athlon,  devises,  it  is  true,  the  same 
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annuity,  but  still  speaks  of  it  as  a  thing  to  have  perpe*        ^8^^-    , 
tual  endurance.     And  I  may  here  remark,  that  it  is  un-      Aibton 
satis£eictory,  to  say  the  least  of  it,  that  so  casual  an  event     Adambor. 
as  the  life  of  Henry  Harding  should  be  made  the  mea- 
sure of  the  benefit  to  be  conferred  on  the  testator's  sis- 
ters ?     I  admit  it  is  difficult  to  bring  a  codicil  in  aid  of  an 
interpretation  to  be  put  on  a  will,  and  I  am  not  prepared  to 
say,  that  I  can  enlarge  a  disposition  in  a  will  by  the  con- 
struction of  a  codicil,  which  codicil  does  not  deal  with  the 
same  precise  subject ;  but  there  is  a  peculiarity  in  the  se- 
cond codicil  here,  which  may  throw  much  light  on  what  was 
the  real  intention  of  the  testator,  when  framing  this  ambi- 
guously expressed  will.  [Here  the  Lord  Chancellor  read  the 
second  codicil].  It  has  been  observed  very  properly  by  Mr. 
Smith,  that  the  60/.  here  gpiven  to  Jane  would  be  only 
given  during  the  life-time  of  her  husband,  according  to  the 
construction  contended  for  on  the  other  side ;  and  nothing 
would  be  more  absurd,  than  to  give  her  in  terms  the  60/*  for 
ever,  and  yet  in  reality  to  confine  it  to  the  life-time  of  her 
husband.     There  can  be  no  doubt,  I  think,  that  the  testa- 
tor, according  to  thefiur  construction  of  the  codicil,  intend- 
ed to  deal  with  the  150/.  as  a  continuing  interest.  He  gives 
100/.f  part  of  said  160/.,  to  John  Lamb  Ashian  during  his 
natural  life,  and  after  his  decease  to  Joseph  Ashton,  during 
his  natural  life,  with  remainder  to  his  issue  male  for  ever ; 
and  this  contributes  strongly  to  fortify  the  view  I  have  taken 
of  the  will.     It  would  be  inconsistent  to  hold,  that  the  tes- 
tator had  one  intention  as  to  one  annuity,  and  a  different 
one  as  to  the  others,  although  they  were  all  given  in  the 
Mune  words,  and  almost  in  the  same  sentence. 


in 


■  *Ai 


The  cases  go  to  this  extent,  that  if  a  man  have  a  rent 
payable  out  of  his  own  estate  for  a  limited  period,  and  he 
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it  rent  only,  yet  in  favour  of  Uie  iotention,  the 
will  pass.  If  a  penon  lease  a  property  for 
,  at  low.  a  year,  and  then  gire  this  rent  to 
sses  the  fee  simple,  because  the  rent  represents 
contemplation  of  the  testator.  Here  the  te>- 
hat  represents  a  contintung  400/.  a  year,  that  is, 
wn  interest  extended.  In  Kerry  v.  Derriek{a) 
1  arose  shortly  after  the  passing  of  the  Statute 
»tator  being  seised  in  fee  of  land  in  Stanes,  in 
md  in  Egham,  in  Surrey,  set  these  lands  by 
irs,  reserring  a  rent  of  10/.  upon  each  lease; 
his  will  bequeathed  the  rent  of  10/.  a  year  in 
le  parish  of  Egham,  to  his  wife  during  her  life, 
'  decease  to  his  father,  with  remainders  over, 
that  the  land  would  pass  by  this  devise  of  the 
dy  V.  Mmtndi/{a)  is  to  the  same  effect.  There 
dng  entitled  to  the  reversion  in  fee  of  certun 
b  were  leased  for  sixty  years,  at  22/.  per  annum, 
nd-rent,  by  his  will  gives  "  to  his  son  Dtaitl, 
n  ofhis  ground-rent}"  and  in  like  manner  par- 
whole  22/.  to  his  children  (except  his  eldest 
er,  and  their  heirs  and  assigiw  for  ever."  The 
r  expired,  the  heir  of  the  eldest  son  brought  an 
isisting  that  the  reveruon  was  undisposed  of: 
ild,  <'tbat  the  limitation  was  to  the  younger 
their  heirs,  which  could  not  take  effect,  if  thdr 
only  during  the  continuance  of  the  rent ;  and 
ore  common  than  for  people  to  speak  of  their 
:,  when  they  mean  the  houses  and  lands  out  of 
ssue.    The  case  of  Kerry  v.  Dethick  is  exprets 

!,  640,  771 ;  Cro.        (()  2  Struige,  1020. 
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in  point."  There  is  a  later  case  of  Ka^e  v.  Laxon(a) ;  there         'Ml- 
a.testator,  b&sg  possessed  of  a  leasehold  estate  for  ninety-       Asbton 
nine  years,  of  which  under-leases  had  been  let  by  Htm  for     adahioh 
sixty-three  years,  and  in  some  parts  of  the  premises  rever-      ^.Z^jl^ 
uonary  leases  of  nineteen  years  more,  by  his  vill  bequeath- 
ed unto  the  Plaintiff  his  leasehold  ground-rents  in  Swallow- 
street,  and  Orange-street.     The  Phdntiff  insisted,  that  he 
was  entitled  under  this  will  to  the  reveTStonary  term,  which 
was  in  the  testator,  after  the  expiration  of  the  several  leases, 
as  well  as  to  the  rents  reserved  :  and  it  was  held  by  the 
Master  of  the  Rolls,  that  under  this  bequest  the  whole  of 
the  leaseholds  in  question  for  the  remtunder  of  the  testator's 
interest  therein  passed.     The  authorities  are  quit«  conclu- 
clusiTe,  that  the  mere  g;ift  of  a  rent  payable  upon  a  lease 
for  a  limited  period,  will,  if  words  of  inheritance  be  used, 
amount  to  an  intention  to  pass  the  whole  estate.  These  de- 
cisions assist  the  construction,  although  not  identical  with 
this  case;  here  there  is  a  devise  of  the  reversion,  which 
there  was  not  in  those  caseB. 


I  have  considered  this  will  with  every  attention,  and  have 
persuaded  myself  that  the  devise  of  the  reversion  is  ex- 
pressly subject  to  the  perpetual  interest  of  400/.,  for  the  tes- 
tator says,  "  and  as  to  my  reversion  in  the  sfud  lands  of  Bal- 
liatoran,  &c.,  so  demised  to  the  said  Henry  Harding,  and 
after  the  payment  of  the  before  mentioned  bequests  of  400/. 
sterling  yearly,  I  leave,  devise,  and  bequeath  the  same  to  my 
sisters,  EliztUteth  Atkton,  Jane  Harding,  Mary  Athton,  and 
Margaret  Ashton,  share  and  share  alike,  and  to  their  sole 
and  separate  use  for  ever."     That  is  general ;  it  is  subject 
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',» .without  any  limitadoii  as  to  tb&r  donUion. 
hole,  I  have  tatisfied  myself  and  I  bdieve  it  to 
comtniction  to  hold,  that  the  Platntifi  and  the 
lanti  are  entitled  to  perpetual  intererts  in  the 
question. 
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REGINA  w.  BAYLY. 
Demurrer  at  the  Petty  Bag  Side.  j^j 

Nm.  IS, 
IViliiam  Bayly  haring,   in  the   month  of  May,   1812,  PeUTBi«i 

been  appointed  receiver  in  the  cause  of  Butler  v.  Maker,  on  I'r^™ 

he,  and  Jamea  Kearney  and  Peter  Bayly^  who  were  named  ^^^^^ 

bis  sureties,   entered  into  the  usual  recognizance  in  the  j^^^  ^^^ 

Bum  of  5000/.  on  the  24th  of  June,  1812.  '^^^'^ 

'  the  BSth  o: 

JuBj,  1841 
Plu:  thai 
neogiuaoos  «u  acknowledged,  aubject  to  ■  certalD  coDdition,  that  the  receiver  ihaol 
aoont,  from  time  to  time,  and  paj  orer,  accordiDg  to  the  direction  of  the  Lord  Chanci 
■ocli  mm  as  ahonld  bj  anj  of  sud  accoonti  appear  to  be  in  his  liandi ;  that  the  recogni: 
wu  taken  for  the  eecurit;  of  the  parties  in  the  csiue,  and  not  for  the  performanca  o 
public  dot;,  or  thepajment  of  aoj  debt  realljdue  to  the  Crown  ;  the  plea  then  aTerred,thi 
rectiier  paMed  hii  final  account  on  the  2  5th  ofJulj,  1830,  and  that  a  carton  balanoi 
then  fbnud  to  be  in  hia  handi ;  that  he  iru  ordered  to  pay  thii  OTer ;  that  he  did  not  do  an 
mad*  defkolt  therein,  and  that  thereupon  the  aaid  recogniiance  became  forfeited,  and  thi 
K>  acknowledged  in  and  bj  the  aaid  recogniiance  waa  a  debt  due  and  pajable  bj  the  api 
tanil;  jean  next  before  the  iHDing  of  the  aaid  writ  of  •cirtfadat.  The  plea  then  aU 
that  after  the  enrolment  of  the  recogniaance,  and  after  the  laid  default,  and  more  tiian  ti 
jean  before  the  iasuing  of  the  laid  writ  of  i«>e /ocioi,  kc,  the  said  sum  in  the  aaid 
motianed,  fcc,  waa  dulj  pud  and  aatiitied,  jic.  be. ; — Htld,  upon  ipecial  demui 
plea  oould  not  be  lapported. 

A  recogniiance  to  the  Crown  ia  not  within  the  operation  of  the  8  Geo.  L  e.  • 

The  period,  from  which  the  twentj  jean  apecified  in  the  Statoto  8  Geo.  1,  c 

reckoned,  ii  the  iatning  of  the  writ,  and  not  the  daj  upon  which  it  beara  teite. 

VOL.  1.  Q 


CASES  IN  CHANCERY. 

Liberty  having  been  ^ven  to  put  this  recognizance  in 
t,  and  JViiliam  Bayly,  the  recarer,  being  dead,  a  tcire 
ias  issued,  directed  to  the  Sbetiffs  of  the  County  of  Wa- 
ford,  and  calling  upon  the  heir  and  terre-tenants  of  Bayfy 
ihow  cause  why  execution  should  not  issue  against  them 

the  said  sum  of  60001.  The  writ  bore  teste  the  17th  of 
le,  1841,  but  was  not  issued  until  the  28th  of  July  in 

same  year. 

Xohn  WaUh,  an  elegit  creditor  in  possession,  pleaded, 
it  the  recognizance  was  acknowledged,  subject  to  a  cer- 
D  condition  of  the  receiver  accounting  in  the  said  cause, 
1  paying  over  such  sum  as  he  should  receive,  from  time 
time,  according  to  the  order  of  the  Lord  High  Chan- 
lor,  and  that  the  said  recognizance  was  taken  and  ac- 
owledged  for  the  security  of  the  parties  in  the  cause, 
1  not  for  the  intent  or  purpose  of  securing  the  payment 
Einy  public  debt,  or  the  performance  of  any  public  duty, 
for  any  debt  or  duty  really  due,  or  to  grow  due,  or  to 
done  or  performed  to  or  for  his  then  Majesty,  his  heirs 
successors ;  that  the  s^d  William  Bayly,  after  the  ac- 
owledgment  of  the  s^d  recognizance,  and  until  Uietitne 
ireinafter  mentioned  justly  and  truly,  and  as  often  as  he 
s  thereunto  required  by  the  High  Court  of  Chancery, 
■ounted,  &c. ;  and  that  the  said  William  Bayly,  as  sncfa 
leiver,  by  a  final  account  duly  passed  and  certified  before 
!  proper  officer  for  that  purpose,  and  bearing  date  on  the 
th  of  July,  1820,  justly  and  truly  accounted,  &c. ;  and 
it  on  foot  of  siud  account  a  certain  balance  or  sum  of 
iney  was  found  to  be  due  and  owing  by  the  said  WiUiam 
lyly,  and  to  be  then  in  his  hands,  which  the  said  WiUiam 
lyly  was  thereupon  ordered  and  directed  by  the  stud  Lord 
gh  Chancellor,  to  pay,  &c. ;  and  that  the  said  William 
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Bayly  did  not  pay  over  the  said  sum,  &c.,  whereby  the  eon- 
ditioD  of  the  said  recognizance  became  and  was  forfeited, 
and  the  said  recognizance  became  absolute  at  law  ;  and  the 
said  sum  of  5000/.  so  thereby  acknowledged,  became  and 
then  was  due  and  owing  on  foot  of  the  said  recognizance, 
to  wit,  at,  &c.  And  that  the  said  sum  of  5000/.  so  acknow- 
ledged,  &c.,  was  a  debt  due  and  payable  by  the  space  of 
twenty  years  next  before  the  issuing  of  the  said  scire  facias  ; 
and  that  the  said  William  Bayly  did  not  from  thenceforth 
receive  any  portion  of  the  rents  and  profits,  &c.,  nor  was  he 
from  thenceforth  called  on  or  required  by  the  said  Court  of 
Chancery  to  account  for  any  part  of  the  rents  and  profits 
thereof,  or  of  any  part  thereof;  and  that  after  the  enrol- 
ment of  the  said  recognizance,  and  after  the  said  default  so 
made  by  the  said  William  Bayly  as  aforesaid,  and  more 
than  twenty  years  before  the  issuing  forth  of  the  said  writ 
of  scire /aciasy  to  wit,  on  the  24th  of  July,  in  the  year 
of  our  Lord  1820,  the  said  sum  of  5000/.,  in  the  said  scire 
facias  mentioned,  was  duly  paid  and  satisfied,  &c.  &c.,  ac- 
cording to  the  tenor  and  effect  of  the  said  recognizance  in 
the  said  scire  facias  mentioned,  and  this  the  said  Defendant 
is  ready  to  verify,  &c. 


1841. 


Regina 

V. 

Batlt. 


Statement. 


To  this  plea  the  Attorney^  General  demurred  specially, 
and  assigned  as  cause  of  demurrer : 

^*  For  that  the  said  Defendant  has  not  in  his  said  plea 
taken  or  tendered  any  single  or  material  issue.  And  for 
that  the  said  plea  is  double,  and  puts  in  issue  two  several 
and  distinct  matters,  namely,  that  William  Bayly ^  in  said 
plea  named^  did  not  pay  over  the  sum  of  money  found  to  be 
due  and  owing  by  him  on  foot  of  the  account  in  said  plea 
mentioned,  but  made  de&ult  therein,  whereby  the  condition 
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cognizance  in  the  Btud  plea  mendoned,  became  and 
ited,  and  the  said  recognizance  became  absolute  in 
d  also  that  the  sum  of  5000/.  in  said  plea  mentioned, 
bt  due  and  payable  by  the  space  of  twenty  yean 
)re  the  issuing  of  the  said  scire  facias ;  and  that  the 
1  of  5000/.  was  duly  paid  and  satisfied  by  the  said 
Bayly  ;  and  for  that  the  said  plea  b  multifarious 
insistent,  and  is  double  and  bad  for  duplicity ;  and, 
it  the  said  plea  is,  in  other  respects,  uncertun,  in- 
uid  insufficient." 

er  in  demurrer. 


Cohort  and  Mr,  Monahan  in  support  of  the  Ae- 

plea  cannot  be  supported.  It  is  objectionable  both 
licity  and  multi&riousness.  But,  besides  this,  the 
light  to  be  recovered  is  a  debt  due  to  the  Crown, 
ach  a  debt,  the  Statute  of  Limitations  cannot  be 
The  only  good  pleas  in  such  a  case  would  be, 
atisfaction  on  the  record,  or  that  the  sum  secured 
ecognizance  had  been  levied  under  an  execution  at 
of  the  Crown.  At  common  law,  payment  could  not 
led'  to  a  scire^fitcias  on  a  judgment ;  and  the  Statute 
,  which  gives  the  plea,  does  not  apply  to  the  Crown, 
EUis{a),  Attorney- General  v.  Donaldaon(b).     In 

v.Ahbott{c),  one  of  two  sureties  had  pud  the 
ebt  secured  by  a  recognizance,  and  sought  to  claim 

his  co-surety  as  a  specialty  creditor,  for  a  moiety 
im  so  paid,  and  the  Court  there  held,  that  the  recogni- 
as  subsisting  and  that  the  surety  was  entitled  to 

'rice,  23.  (.r?)  Hftjea,  576. 

HoM  &  W.  422. 
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■tand  in  the  place  of  the  Crown  ;  that  the  Statute  which  al- 
lowed payment  to  be  pleaded  to  a  judgment  did  not  extend 
to  a  recognizance.  The  same  principle  is  affirmed  in  Rex  v. 
Denais^a),  and  thk  cme  of  Salkeld  v.  Abbott  ii9tinctly  le- 
cc^;iuzed :  "  a  recognizance,"  says  Mr,  Baron  Pennfjatker^ 
"  though  paid,  is  not,  therefore,  gone ;  it  still  exists  at  law, 
until  vacated  on  the  record ;  a  surety  having  paid  the  debt 
is  entitled  to  the  benefit  of  all  securities,  both  against  his 
principal  and  co-surety.  We  came  to  that  decision  in  the  case 
of  Salkfld  r.  Abbott,  and  I  think  on  very  clear  grounds." 
This  plea  cannot  be  supported  under  the  Statute  of  Geo.  I. 
c.  4,  for  there  is  an  expresssaving  of  the  rights  of  tbeCrown 
in  the  seventh  section  ;  and  as  to  the  distinction  between 
those  cases,  where  there  is  a  debt  really  due  to  the  Crown, 
and  where  the  debt  is  a  private  one,  the  Crown  being  the 
nominal  Plaintiff,  the  case  of  Regina  v.  Dalt/(b)  appears 
conclusive. 

Mr.  Napier  and  Mr.  JV.  Berwick  in  support  of  the  plea. 

The  import  of  this  plea  is,  that  the  recognizance  in  ques- 
tion had  a  certain  condition  attached  to  it,  that  the  receiver 
should  account ;  that  he  did  account,  and  was  ordered  to 
pay  orer  the  sum  appearing  by  that  account  to  be  in  his 
hands ;  that  he  made  default,  and  that  no  proceedings  have 
been  taken  for  twenty  years,  and  that,  therefore,  this  claim 
is  barred.  The  objection  for  multifariousness  is  somewhat 
novel  in  a  Court  of  Law.  That  for  duplicity  cannot  be  sus- 
tained. It  was  absolutely  necessary  to  state  the  several 
matters  which  are  averred  in  this  plea,  to  introduce  the  bar 
of  the  Statute.  They  formed  the  necessary  inducement  to 
the  allegation  of  the  Statute.    In  Rowlea  v.  Luaty{c),  Mr. 

(a)  HajN  &  J.  \U.  (c)  4  Bing.  426,  431  ;   1  Moore 

(*)  1  It.  L.  B.  381.  &  P.  123. 
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Park  §ayB,  "no  matter  will  operate  to  make  s 
g  double ;  that  is  only  pleaded  as  a  necessary  induce- 
}  another  allegation ;"  and  ^ain,  **  no  matters,  bow- 
ultifeiioufl,  will  <^rate  to  make  a  pleading  double, 
»d  that  all  taken  together  constitute  bnt  one  con- 
proposition  or  entire  point."  This,  at  once,  dis- 
if  the  objection  ;  at  most  it  is  bot  one  of  fi»m,  and  a> 
le  Court  of  Chancery  cannot  take  any  notice  of  it ; 
(pleading  in  matters  of  form  shall  not  be  prejudicial 
case  in  Chancery,"  and  the  reason  ^ven  in  Uie  case 
Year  Book,  is,  that  otherwise  "  it  could  not  be  said 
Court  of  Con8cience"(6).  But  the  serious  question 
by  this  plea  is  this,  is  the  Crown  bound  by  the  Sta- 
8  Geo.  I.e.  4,  where  the  debt  sought  to  be  recovered 
I  real  debt  to  the  Crown,  but  the  Crown  is  a  men 
party,  having  no  beneficial  interest  whatsoever  P  The 
ites  that  the  debt  is  not  a  real  Crown  debt,  and  this 
e  taken  to  be  the  foct,  as  the  plea  has  been  demurred 
'he  distincdon  between  a  real  and  a  nominal  debt  to 
own,  like  the  present,  has  been  repeatedly  recogniied. 
John's  College  v.  Mwcott(c),  Mr.  Justice  Jjawrence 
to  this  distinction,  and  Sir  Anthony  Hart  also,  in 
rnertf  v.  Croghan{d) ;  the  cases  of  Rex  v.  Eyres^e), 
■te  Usher{f),  Anon.(jg),  and  Smith  v.  Pepper{k),  also 
)h  it.  Bearing  in  mind  then  this  distinction,  ia  this 
vhich  is  really  the  debt  of  private  persons,  within  the 
e  of  8  Geo.  I.  c.  4  ?  This  Statute,  which,  it  is  to  be 
ibered,  makes,  what  is  matter  of  presumption  in  Eng- 
natter  of  conclusion  here,  is  conversant  about  tno 

Rolle,  Abr.  372. 1.  45. 

ear  Book,  Trin.  H,  Edw.  4.  fol.  7,  B.  8. 

T.  R.  259,  264.  (/)  1  Ball  &  B.  197. 

Moll.  508.  (ff)  1  L.  R.  N.  S.  21. 

Burr.  2I1H.  (A)  2  L.R.N.  S.  21. 
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classes  of  recogDizances.  The  first  section  proiesses  to 
deal  with  all  kind  of  debts  existiDg  between  subject  and 
subject,  and  recognizances  in  that  section  must  refer  to  pri- 
vate debts.  The  saving  in  the  seventh  section  relates  only 
to  the  real  debts  of  the  Crown,  and  was  manifestly  intro- 
duced for  that  purpose  only.  In  Keily  v.  Murphy(a),  his 
Honor  says,  *'  the  8  Geo.  I.  allows  a  plea  of  payment  to 
be  a  good  bar  to  any  suit  on  a  recognizance  due  twenty 
years  before  the  action,  &c.,  be  brought,  unless,  &c. :  the 
seventh  section  saves  the  right  of  the  Crown,  as  if  the  Act 
had  not  passed ;  therefore,  if  the  recognizance  of  a  receiver 
and  his  sureties  is  to  be  treated  as  a  debt  due  to  the  Crown, 
twenty  years  will  be  a  bar  to  a  proceeding  to  recover  the 
sum  secured  by  it.  This,  certunly,  has  not  been  considered 
to  be  the  case."  This,  though  a  dictum,  is  an  authority  of 
great  weight  coming  from  a  judge  so  eminently  conversant 
with  every  branch  of  his  professioo,  and  particularly  in  a  case 
where  his  Honor  took  time  to  consider  his  judgment.  But 
even  suppo^g  this  to  be  aCrown  debt,  technicallyspeaking, 
the  plea  then  would  be  sufficient  under  the  later  Statute  of 
the  21  &  22  Geo.  III.  c.  20,  s.  10,  which  allows  the  Court 
to  exennse,  in  the  case  of  Crown  debts,  a  species  of  equi- 
table jurisdiction ;  and  this  plea  certainly  shows  "  a  good 
and  sufficient  cause,  and  matter  in  law,  reason  and  good 
conscience"  in  bar  of  the  debt ;  and  this  Statute  is  also  very 
important  in  this  respect,  inasmuch  as  it  was  passed  in  re- 
ference to  the  real  debts  of  the  Crown,  and  shows  that  the 
impresuon  at  that  time  was,  that  the  saving  in  the  seventh 
section  of  the  8  Geo.  I.  only  contemplated  debts  bona  Jide 
doe  to  the  Crown.  But  it  may  be  said  that  as  we  are  now 
U  law  and  on  a  demurrer,  thb  Court  will  only  regard  the 

{a)  S&usu  &  S.  479,  4t(6. 
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nd  cannot  take  notice  of  the  rights  of  the  cestui  que 
;  Fowler  v.  Blood(a)  shows  that  even  a  mere  Couit 
ill  Bometimea  recognize  the  right  ot&  cestui  gut 
r  there,  in  an  action  by  a  trustee,  the  Defendant 
itted  to  set  off  a  debt  due  to  him  by  the  cestui  ^k 
d  in  Bedford  r.  Brutonib),  a  rery  recent  case  be- 
lourt  of  Common  Pleas  in  England,  Chief  Jusrice 
ates  the  rule  to  be,  "  that  the  Courts  of  L>aw  will 
;  notice  of  the  cestui  que  trust,  as  to  let  in  against 
tiff  (the  trustee)  that  which  would  be  a  valid  de- 
inst  the  cestui  que  trust."  Salheld  v.  Abbott,  re- 
at  the  other  ude,  was  quite  a  different  case ;  it 
led  on  a  peculiar  equity,  and  turned  entirely  tn 
te  of  8  Anne.  In  the  present  case,  the  period 
ih  the  time  is  to  be  reckoned  to  run  is  the  issuii^ 
re  faxias,  the  28th  of  July,  and  not  the  1 7  th  of 
day  on  which  it  bears  teste. 

onaAan  in  reply. 


10  Chancellor : — 

ily  question  in  this  case  of  any  difficulty  is  as  to 
tion  of  the  Statute.  The  plea  is  not  open  to  the 
of  duplicity.  The  statement  in  it  was  the  proper 
nt  in  order  to  plead  the  bar  of  the  Statute.  Tht 
im  which  the  twenty  years  is  to  be  computed,  I 
isider  as  running  from  the  time  of  the  issuing  of 
and  not  from  the  day  upon  which  it  bears  teste; 
,  supposing  the  case  within  the  Statute,  the  twenty 
lid  have  expired. 

B.  N.  S.  234.  {*)  I  Scott.  S*5,  262. 
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The  question  then  is,  what  is  the  operation  of  the  Sta-         18 
lute?     Now,  I  confess  I  should,  without  hesitation,  say,       n^^ 
upon  principle,  that  the  case  was  not  within  the  Statute  ;       ^^^ 
but  the  difficulty  I  feel  is,  that  the  Master  of  the  Rolls,  in         ~ 
the  case  of  Keily  v.  Murphy(a),  has  stated  that  the  general 
impression  of  the  profession  in  this  country  is,  that  such  a 
case   was  within  the  Statute,     The  case  must,  therefore, 
stand  for  further  coosideiation,  and  I  will  endeavour  to  as- 
certain the  general  opinion  among  the  profession  upon  the 
subject. 


The  Lord  Chancellor  : — 

The  questions  in  this  case  arose  on  a  demurrer  to  a  plea 
of  payment  to  a  recognizance  to  the  Crown,  which  had  been 
put  in  suit  at  the  Petty  Bag  side  of  the  Court  Two  of 
the  points  were  decided  at  the  hearing,  and  the  question 
which  alone  remains  to  be  disposed  of  is,  whether  this  re- 
cognizance is  within  the  Statute  8  Geo.  I.  c.  4. 

Looking  at  the  Statute  itself,  I  should  at  once  have  said, 
tbat  this  recognizance  was  not  within  its  operation.  In  fact, 
the  only  difficulty  which  I  had  in  the  case  arose  from  a  pas- 
sage in  the  judgment  of  his  Honor,  the  Master  of  the 
Rolls,  in  the  case  of  Keily  r.  Murphy,  where,  although  the 
case  was  before  him  upon  another  Statute  (a  Statute  of 
Anne),  he  made  the  following  observations :  "  the  8  Geo.  I. 
allows  a  plea  of  payment  to  be  a  good  bar  to  any  suit  on  a 
recognizance  due  twenty  years  before  the  action,  &c.,  be 
brought,  unless,  &c. ;  the  seventh  section  saves  the  right 
of  the  Crown,  as  if  the  act  had  not  passed,  therefore,  if  the 

(a)  Sauhp  &  S.  479,  486. 
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eognizaace  of  a  receirer  and  his  sureties  is  to  be  treated 
a  debt  due  to  the  Crown,  twenty  years  will  be  no  bar  to 
proceeding  to  recover  the  sum  secured  by  it ;  this  cer- 
inly  has  not  been  considered  to  be  the  case."  I  hare 
ought  it  due  to  that  very  learned  Judge,  to  give  every 
nsideration  to  the  question  before  I  made  any  detnsion, 
lich  could  be  considered  as  displacing  what  he  states  to 
ve  been  the  general  opinion  on  the  subject.  I  know  from 
long  experience,  that  a  settled  practice  among  the  pro- 
luon,  however,  at  first  sight,  it  may  appear  to  be  con- 
iry  to  priDcipte,  generally  rests  upon  very  sufficient 
ounds  when  well  understood.  I  have,  therefore,  made 
quiry  generally,  as  to  what  has  been  considered  to  have 
en  the  operation  of  the  Statute  in  this  respect,  and  I  am 
Id  that  the  impression  as  stated  is  not  so ;  and  that  there 
tes  not  exist  any  settled  practice,  which  would  prevent  me 
om  decidingthis  case  upon  the  true  construction  of  die  Sta- 
ite  itself.  Thus,  for  instance,  in  the  ordinary  case  of  a  ptu- 
lase,  searches  are  directed  for  recognizances,  perhaps  for 
1  indefiDite  number  of  years  back;  this  is  every  day's  prao- 
ce ;  but  it  never  was  con^dered  as  a  suffiaent  reason  for  not 
■owing  that  recognizances,  such  as  the  present,  were  satis- 
:d,  to  say  that  such  recognizances  wero  more  than  twenty 
i&n  old;  yet,  if  this  plea  of  payment  be  a  goodans  wet, 
lat  would  have  been  sufficient,  and  thus  every  such  old  re- 
)gnizanee  would  be  got  rid  of.  I  consider  myself,  there- 
ire,  at  liberty  to  decide  this  question  according  to  my  own 
lew  of  what  is  the  true  construction  of  the  Statute. 

Now,  looking  at  this  case  and  the  Statute,  it  seems  to 
le  that  there  is  nothing  to  dedde  ;  it  in  &ct  decides  itsdi 
i  is  a  settled  principle,  established  in  the  earliest  cases, 
lat  the  Crown  is  not  bound  by  any  Statute  of  Limitation, 
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unless  expressly  included.     What  is  there  in  this  Statute         1641. 

to  exclude  it  from  the  general  rule  P     The  Statute(a)  re-       Riqwa 

dtes,  that  "  whereas  many  of  his  Majesty's  loving  subjects,       Batxt. 

that  hare  been  in  quiet  and  peaceable  possession  for  many 

years,  oflands,  tenements,  and  other  hereditaments,  as  heirs 

at  law  by  descent  from  their  ancestors,  or  as  purchasers  for 

valuable  consideration  or  otherwise,  hare  been,  and  may 

hereafter  be  put  to  great  trouble  and  expense  in  defending 

themselves  and  their  estates  from  rexadous  suits  to  be  had 

against  them  by  colourofolddormantdebts  and  incumbrances 

pretended  to  be  contracted,  and  due  by  persons,  under  whom 

they  derire  a  title  to  their  estates.  Now,  forasmuch  as  it  may 

be  reasonably  presumed  that  debts  due  by  the  space  of  twenty 

years  or  more,  which  have  not  been  demanded,  nor  any  suits 

prosecuted  for  recovery  thereof,  or  any  interest  or  other  sums 

of  money  paid  or  received  on  account  thereof  by  the  space 

of  twenty  years  past,  are  satisfied  and  paid,  though  no  l^al 

discharge  can  be  produced,  or  proof  made  of  the  payment 

thereof,"  a  mischief  I  should  say  not  very  likely  to  arise  on 

the  part  of  the  Crown  ;  and  then  it  enacts,  "  that  all  and 

every  person  or  persons,  that  are  in  anywise  by  law  or  equity 

entitled  to  any  debt   or  duty,   secured  by  any  penal  or 

^gle  bill,  or  specialty  under  hand  and  sea],  or  any  bond, 

judgment,  statute  staple,  statute  merchant,  or  recognizance, 

which  hath  been  due  and  payable  by  the  space  of  twenty 

years,  before  the  25th  of  December,  1721,  or  longer,  where 

DO  suit  hath  been  prosecuted  for  recovery  thereof,  nor  any 

bterest  or  other  sum  or  siuos  of  money  paid  or  received,  or 

other  satisfaction  made  on  account  thereof,  by  the  space  of 

twenty  years  before  the  said  25th  of  December,  1721,  may 

prosecute  their  suits  for  recovery  of  such  debts  within  ibc 

(a)  8  Gbo.  1.  c.  4. 
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space  of  two  years,  to  be  computed  from  the  said  25th  of 
December,  1721,  or  in  de&ult  thereof,  such  debt  or  debts 
shall  be  presumed  to  be  satisfied  and  paid."  So  that  it  is 
enacted  that  all  persons  who  are  in  anywise  entitled  shall 
be  bound,  unless  they  prosecute  their  claim  within  a  given 
time.  Can  it  be  said  that  this  section  applies  to  the  Crown  ? 
I  think  not ;  then  comes  the  second  section  dealing  with  fu- 
ture debts. 


;  ^f 


[Here  the  Lord  Chancellor  read  the  second  section.] 


\^ 


,\ 


li 


\  sPl 


Here  again  the  words  ^*  any  person''  occur,  but  not  one 
word  about  the  Crown.  Then  follow  certain  provisions  as 
to  other  matters,  and  it  was  thought  necessary  to  introduce 
the  saving  as  to  the  Crown  in  the  seventh  section,  which  is 
in  these  words,  ^*  saving  to  the  King's  most  excellent  Ma- 
jesty, his  heirs  and  successors  now,  and  at  all  times  here- 
after, all  right,  title,  and  claim  to  any  lands,  tenements, 
rents,  hereditaments,  mortgages,  recognizances,  debts,  du- 
ties and  demands  whatsoever,  as  if  this  Act  had  never  been 
made,  anything  therein  contained  to  the  contrary  notwith- 
standing." Now,  it  is  said  that  the  word  "  recognizance" 
when  occurring  in  the  early  sections  is  to  be  taken  gene- 
rally ;  and  that  recognizances  entered  into  by  receivers,  not 
being  debts  really  due  to  the  Crown,  were  within  these 
early  sections;  but  that  its  meaning  in  the  seventh  sec- 
tion is  to  be  confined,  and  that  that  section  only  saved 
the  rights  of  the  Crown  with  respect  to  those  debts  which 
were  really  debts  of  the  Crown.  This  construction  is 
somewhat  fanciful.  What  warrant  or  foundation  have  I 
for  saying  that  this  is  so?  What  is  there  in  the  Star 
tute,  which  could  lead  me  to  entertain  such  an  opinion  ? 
Not  a  word.     My  strong  impression  is,  that  the  early  sec- 
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tions  of  the  Act  do  not  include  recognizances  such  as  the 
one  now  in  question,  and  that,  even  if  there  were  no  saving 
at  all  in  the  Statute,  recognizances  to  the  Crown  would  not 
be  included.    The  Crown,  in  matters  of  this  kind,  acts  as  a 
trustee  for  the  public,  a  royal  trustee,  taking  these  rec(^- 
nizances,  which  are  of  the  most  stiingent  nature,  to  compel 
the  performance  of  the  several  duties  and  liabilities  of  re- 
ceivers,  and  to  enforce  the  due  administration  of  justice; 
and  no  reason  could  be  assigned  for  supporting  the  rights 
of  the  Crown,  which  would  not  equally  apply  to  a  case 
of  this  nature,  where  the  Crown  thus  acts  as  a  royal  trus- 
tee.    It  appears  to  me  to  be  clear  upon  all  the  authori- 
ties, and  I  should  have  had  no  difficulty  in  holding,  that 
even  without  the  seventh  section,  the  case  would  not  be 
within  the   Statute.     But  when  that  seventh  section  is 
taken  into  consideration,  it  removes  every  possibility  of 
doubt ;  in  fact  it  leaves  nothing  to  discuss.    Suppose,  for 
a  moment,  I  aip  to  admit  that  the  first  section  did  in- 
clude recognizances  to  the  Crown,  how  then  should  I  con- 
strue the  Beventh  section  ?     Is  the  word  "  recognizance"  to 
have  a  general  application  in  the  first  part  of  the  Act,  but 
in  the  latter,  a  particular  and  limited  meaning,  and  this 
without  a  syllable  in  the  Statute  authorizing  me  to  say  so. 
This  would  be  impossible.     The  same  word  in  the  same 
Statute  must,  in  every  instance,  have  the  same  meaning, 
unless  there  be  something  to  show  that  it  was  intended  to 
be  used  in  a  different  sense. 

It  was  aaii  that  there  was  a  later  Act  of  the  21  &  22 
Geo.  III.  c.  20,  which  relates  to  the  recovery  of  debts 
really  due  to  the  Crown,  and  it  was  argued,  that  this  showed 
that  at  the  time  of  the  passing  of  this  Act,  the  impression 
was  that  debts,  such  as  the  debt  in  the  case  now  before  me. 
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onsidered  as  being  within  the  early  part  of  the  Act  lA 
3eo.  I.  c.  4.  I  see  nothing  to  warrant  such  an  sr- 
t.  That  Act  deals  solely  with  debts  really  of  the 
;  and  it  surely  does  not  follow,  that  because  there 
I  a  number  of  Statutes  dealing  expressly  with  recog- 
:s  for  such  debts  to  the  Crown,  therefore  this  Statute 
e  confined  to  like  debts. 

IS  referred  to  some  authorities(o),  which,  it  was  said, 
ihed  the  priodple,  that  a  recognizance  such  as  the 
;,  would  be  barred  by  the  bankruptcy  or  iosol- 
>fthe  receiver.  Bat  those  cases  cannot  establish 
Dciple,  which  could  affect  the  present  case,  which 
spend  on  the  construction  of  the  Act  itself,  just  in 
ne  manner  as  those  cases  must  depend  on  the  con- 
>n  of  the  Bankrupt  or  Insolvent  Acts.  In  all  the 
rhich  I  have  seen,  the  Court  distinguished  betweoi 
I  debts  of  the  Crown,  aud  those  which  were  only 
es  for  the  benefit  of  private  persons.  But  the  sim- 
stion  before  me  is,  whether  the  Crown,  having  taken 
»gnizance  as  a  royal  trustee  for  the  benefit  of  the 
to  the  suit,  is  barred  by  this  Act  of  Parliament.  I 
rly  of  opinion  that  there  is  not  the  slightest  founda- 

holding  that  the  Crown  is  so  barred,  and  I,  there- 
ust  allow  the  demurrer.  In  practice  no  difficulty 
Dvenience  can  ensue,  for  this  Court,  sitting  as  a 
if  Equity,  will  never  allow  a  recognizance  to  be  put 

unless  there  are  equitable  circumstances  to  auth* 
h  a  step. 

r  porU  U*htr,  1  BiU  &  B.  197 :  Aw>tt.  1  L.  R.  N.  S.  2)- 
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FIELD  V.  LORD  DONOUGHMORE.  .    '^'- 

1.HIS  cause  came  before  the  Court  upon  a  petition  of  wbereadc 

cnten  into 
reheanng  presented  by  the  Defendants,  the  Gordons  and  de«d  of  tni 

Pheiaru,  against  the  decree  proaounced  by  Lord  Plunket.    ofbiicradi 

it  ia  not  at 
lutelj  necei 

The  case,  at  the  original  bearing  before  Lord  Plunket,  ^^Jj,'^ 


WaUh't  Reports(a),  tvbeie  the  nature  and  objects  of  the  suit,  thBrenndei 

and  the  seveial  transactions  and  instruments  out  of  which  iubMrib«  t 

deedi  but 
the  question  arose,  are  particularly  stated.     Thear^menta  CDnrt,baf< 

urged  on  both  ndes  were  the  same  in  substance  as  those  on  djtor,  who 
the  former  hearing,  with  this  exception,  that  the  question  ^  t^^t 

,  nafit  undei 
■acta  deed, 

that  he  hat 


present  occasion,  given  up  on  the  part  of  the  Defendants. 


Mr.  T.  B.  C.  Smith,  Mr.  Keatinge,  and  Mr.   Jamea  ofthedeei 
1      -ni   -     -«•  andifauch 

Dwyer,  tor  toe  Plaiatin.  ditor  hu  t 

aoj  atep  li 


The  AUonug-General,  and  Mr.  H.  G.  Hughes,  for  the  ^^\ 


Defendants,  PheUau. 


tba  deed,  t 
iriU  be  bell 
prirad  of  i 
adiantage 


Mr.  Seijt.  Warren,  Mr.  Wm.  Brooke,  and  Mr.  Drtay,     wharea 
for  the  Defendants,  Gordotu.  the  knowit 


Mr.  Joaathtm  Christian,  for  the  Defendants,  Whites. 


ting  31 


great  eipei 
JDCiUTed,  t 

Mr.  R.  Moore,  and  Mr.  George,  for  Lord  Donoughmore.  P'"""'  ■" 
"^  paj  all  tba 
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RD  Chancbllor: — 

this  case  has  beea  before  me,  I  hare  given  it  my 
dous  consideration,  as  well  from  a  regard  to  tlie 
mportance  of  the  case,  as  out  of  that  respect,  which 
ly  owe  to  my  learned  predecessor.  I  am,  bowerer, 
a  bring  my  mind  to  the  conclusion,  at  which  lie 


rinciple,  upon  which  this  Court  acts  in  cases  like 
nt,  is  no  longer  in  dispute.  This  case  is  not  within 
:iple  of  Garrard  v.  Lord  Lauder dale{a),  and  that 
ases.  In  those  cases  the  question  was,  whether 
es  had  so  bound  the  estate,  as  to  enable  this  Court 

upon  it  and  administer  it ;  but  here  there  is  so 
on  that  point ;  the  estates  were  bound  by  the  trust, 
inly  question  is,  has  the  Plaintiff  disentitled  him- 
e  benefits  of  the  trust  thus  created?  It  was  argued 
defendants,  that  Mr.  Field  ^A  not  execute  the  deed 
[>per  time,  and  that  when,  in  point  of  &ct,  he  did 

he  did  so  without  the  assent  or  authority  of  any 
lalified  to  permit  him.  But  it  is  not  absolutely  oe- 
bat  the  creditor  should  execute  the  deed;  if  he 
ited  to  it,  if  he  had  acquiesced  in  it,  or  acted  un- 
roviaons,  and  complied  with  its  terms,  and  the 
e  expressed  no  dissatisikction,  the  settled  law  lA 
t  is,  that  he  is  entitled  to  its  benefits.  The  mere 
s  ugnature  is  not  actually  required.  But,  then, 
rt,  in  letting  in  one  of  a  class  of  creditors  to  the 
ader  such  a  deed  as  this,  is  bound  to  see  that  he 
rmed  all  its  &ir  conditions.  This  is  a  necesssry 
try  to  the  right  of  such  a  creditor  to  participate  in 

(a)  3  Sim.  )  ;  2  Ruu.  *  M.  451. 
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the  fund.  The  object  of  all  such  deeds  is  to  protect  the 
estate  from  being  torn  in  pieces^  and  this  Court,  when 
called  upon  to  effectuate  them,  is  bound,  in  the  first  instance, 
to  inquire  whether  the  arrangements  to  protect  the  estate, 
Mrhich  were  entered  into  between  the  debtor  and  his  credi- 
tors have  or  not  been  faithfully  performed ;  and  in  every 
case  where  it  finds  any  creditor  to  have  deviated  from  and 
disturbed  that  arrangement,  it  is  bound  to  deprive  him  of 
all  benefit  under  the  deed* 

The  first  transaction  in  this  case  was  a  certain  letter  of 
license,  by  which,  in  consideration  of  various  estates  being 
vested  in  a  trustee  for  the  payment  of  certain  scheduled 
debts,  the  creditors  agreed  to  postpone  all  proceedings 
against  their  debtors  for  the  space  of  four  months.  Now, 
this  letter  was  signed  by  tbe  Plaintiff,  as  one  of  the  credi- 
tors, and  was  followed  up  by  the  deed  of  trust  in  confor- 
mity therewith;  and  a  letter  was  addressed  to  the  Plain- 
tiff, requiring  him  to  come  in  and  execute  this  deed  along 
with  the  other  creditors.  At  this  period,  therefore,  Mr. 
Field  was  treated  as  a  creditor,  who  had  a  right  to  come 
in  under  that  deed.  Looking  at  the  provisions  of  the  deed, 
they  turn  out  to  be  just  what  you  would  expect :  the 
debtor  vests  all  his  property  in  a  trustee  for  the  due  pay- 
ment of  his  debts ;  and  the  creditors  agree  to  forego  all  pro- 
ceedings against  both  the  person  and  property  of  the  debtor, 
and  moreover  consent  that  a  reasonable  portion  of  the  pro- 
perty, an  annuity  of  170/.,  I  think,  should  be  given  to  the 
debtor,  for  the  support  and  maintenance  of  himself  and 
his  fieunily ;  and  towards  the  conclusion  of  the  deed,  I  find 
a  proviso  in  these  words :  '^  and  the  several  subscribing 
creditors  in  the  schedule  to  the  said  deed  annexed  named, 

VOL.  I.  R 
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'Ml-  ,  thereby  undertake  for  themselves  and  their  ezecntots,  ad- 
Ftm>  ministrators,  and  assigns,  not  to  proceed  at  lav,  or  in  eqmtj, 
LoBD  Do>  aguDst,  or  in  any  way  molest  the  persons  of  the  said  TiO' 
maa  O' Kearney  and  Fierce  O'Keamey,  or  ather  of  them, 
for  or  by  reason  of  the  sud  debts  in  the  sud  schediile  men- 
tioned, due  or  owiog  by  them  respectively."  It  is  uot 
the  nature  of  transactions  of  this  sort  that  creditors  should 
be  allowed  to  come  in  at  any  time  and  execute  sudi  a  deed. 
This  prorioion  shows  that  the  consenting  creditors  ought 
to  come  in  without  delay.  Their  names,  and  the  amonnt 
of  their  several  claims  are  enumerated  in  the  schedule  at- 
tached to  the  deed ;  and  this  takes  place  of  necessity,  fis 
until  the  names  of  the  crediton  were  inserted,  and  the 
amount  of  their  claims  filled  in,  the  proper  stamp  duty  <hi 
the  deed  could  not  be  calculated. 

It  appears  from  the  evidence  in  the  cause,  that  a  laeet^ 
ing  was  convened  at  the  house  ofMi.Ditckett,  in  Clonmel, 
for  the  purpose  of  having  the  deed  read  previous  to  its 
execution,  at  that  meeting,  and  the  subsequent  one,  which 
was  held  on  the  6th  of  January,  1618,  for  the  purpose  of 
having  the  deed  executed,  Mr.  Field  attended ;  but  it  ap- 
pears from  Dtteketfs  evidence,  upon  whom  Mr.  Held  has 
thought  proper  to  rest  the  whole  of  his  case,  that  upon  the 
latter  occa^on,  he  not  only  objected  to  some  of  the  pron- 
»ons  of  this  deed,  but  actually  refused  to  subscribe  it.  He 
might,  within  a  reasonable  time,  afterwards  have  stud,  I 
now  understand  the  deed  better,  and  I  will  execute  it;  bat 
that  moment  of  repentance  never  arrived ;  he  poatively  re- 
fused to  subscribe  the  deed,  and  he  took  a  step  utterly  in- 
consistent with  the  provisions  of  the  deed.  He  commenced 
an  ftdverse  suit  almost  immediately,  in  Michaelmas  term, 
1818,  agmnst  Mr.  O'KetoTtey,  for  the  amount  of  the  debt 
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all^;ed  to  be  due  to  him.  I  am  told,  that  there  was  do 
dispute  between  the  parties  except  as  to  the  amount  of  the 
sum  claimed  by  the  Plaintiff,  and  that  that  was  the  only 
cause  which  prevented  him  from  executing  the  deed.  As 
tax  as  the  debtor  was  concerned,  that  would  have  been  a 
sufficient  objection  to  the  Plaintiff's  being  permitted  to  exe- 
cute as  a  creditor  for  the  whole  amount  claimed,  for  it 
appears  from  the  award  of  the  arbitrators,  that  the  amount 
claimed  by  the  Plaintiff  was  reduced.  But  then  it  is 
said,  that  this  action  was  the  only  mode  by  which  the  sum 
due  oould  be  ascertained.  But  was  this  necessary?  or 
how  is  it  to  be  reconciled  with  Ducketfs  evidence  ?  He 
states,  that  he  was  anxious  to  have  the  account  adjusted ; 
that  he  frequentiy  applied  to  the  Plaintiff  to  do  so,  and 
thereupon  to  become  a  party  to  the  deed ;  but  that  the 
Plaintiff  gave  him  a  flat  reftisal,  and  forthwith  instituted 
an  action,  which  tiie  death  of  O* Kearney  alone  put  an  end 
to,  and  with  all  this  clearly  proved,  I  am  now  asked  to  let 
in  the  clum  of  this  creditor  under  the  deed  ? 
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It  is  said,  that  the  Court  is  bound  to  assist  Mr.  Field; 
that  the  object  and  intention  of  the  deed  was  to  provide  for 
all  the  debts  of  O* Kearney ,  and  as  Mr.  Field  was  a  credi- 
tor of  O* Kearney y  thg  object  of  the  deed  was  to  provide 
for  him  among  the  rest.  I  agree  to  this ;  this  Court  will 
ever  be  anxious  to  aid  a  just  creditor ;  and  if  Mr.  Field  at 
all  came  within  the  provisions  of  the  deed,  I  should  be  most 
ready  to  relieve  him ;  but  he  took  a  proceeding  in  direct 
violation,  as  well  of  his  own  undertaking  in  the  letter  of  li- 
cense, as  of  every  stipulation  contained  in  the  deed ;  a  step 
which  was,  in  &ct,  a  repudiation  of  the  deed.  The  most 
he  can  ask  of  the  Court  is,  to  dispense  with  the  execution 

of  the  deed  by  him ;  to  treat  him,  in  fact,  as  a  person  who 
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ed  the  deed ;  but  if  so,  I  must  hold  faim  bound 
I  and  its  Beveral  provisioiis.  Amoi^  those  pro- 
ud one,  by  which  the  creditors  agree  "  not  u> 
law  or  in  equity  against,  or  in  any  way  molest 
)  of  the  O'Keameya."  Has  the  Plaintiff  com- 
this  stipulation  ?  It  was  jusUy  remarked,  that 
f,  if  he  bad  obtained  judgment  in  bis  action, 
issued  execution  and  come  against  the  annuity 
le creditors  to  Mr.  O'Keantet/hy  tUs  very  deed; 
lintiff's  Counsel  admitted  that  such  might  have 
se.  How  is  it  possible,  then,  that  I  can  now  let 
iff  into  the  benefits  of  this  trust  deed,  who,  so 
bought  it  for  bis  interest, declined  to  do  anything 
i  have  prevented  bun  from  acting  in  opposition 
isiouB  contained  in  the  deed  ?  I  ask  this  witb 
nfeigned  respect  for  the  learned  Judge,  whose 
i  now  under  review,  and  with  every  inclination, 
the  decree,  which  lias  been  pronounced? 

further  into  the  case,  and  inquire  into  the  na- 
debt,  I  see  much,  which  disposes  me  to  think 
tit  itself  could  not  have  been  made  out.  In  the 
there  was  no  representative  of  O'Kearney  here, 
Plfuntiff's  name  was  put  to  the  deed ;  Thomat 
was  dead,  and  Pierce  was  absent.  Mr.  Duck^U 
Lord  Donouffhmore  only,  who  had  no  right  in 
bind  the  &mily  of  the  O'Keameya.  But  fur- 
look  into  the  account  itself,  and  I  am  bounil  to 
loaely,  it  is  impossible  not  to  see  that  it  cannot 
igation. 

le  Lord  Chancellor  went  into  a  minute  ei* 
of  the  Pl^ntiff's  account,  as  submitted  to  l})^ 
and  then  proceeded  thus  :] 
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I  cannot  now  let  in,  as  againet  just  creditors,  a  creditor 
for  a  debt,  whicli  I  doubt  very  much  if  it  could  hare  been 
proved.  But  it  is  s^d,  that  the  length  of  time  which  has  Lobd  Do- 
elapsed  prevents  the  Pluntiff  from  satis&ctorily  explaining 
the  several  items  of  the  account,  and  he  being  in  no  default 
as  to  the  delay,  the  Court  ought  to  presume  that  the  account, 
aa  he  states  it,  is  correct,  and  that  the  vouchers  and  other 
documents,  which  could  establish  the  proof  of  the  demand, 
hare  been  lost.  But  I  deny  that  the  Plaintiff  is  in  no  de- 
ftult  in  that  respect.  Why  did  he  not  file  his  bill  long  ago  ? 
It  is  said  he  was  wiuting  for  funds ;  but  if  he  was  watchful 
enough  to  aroid  filing  a  bill  until  he  knew  funds  were  in 
the  trustee's  hands,  what  possible  excuse  can  he  have  for 
not  b^ng  equally  vigilant  in  preserving  hb  vouchers  ?  I 
cannot  understand  a  party  thus  lying  by  for  twenty  years, 
and  then  coming  forward  to  make  his  own  delay  a  ground 
for  escaping  that  ordeal,  to  which  the  most  active  and  dili- 
gent creditor  is  always  obliged  to  submit,  namely,  the 
proving  his  debt  by  the  ordinary  evidence.  Under  all  the 
drcumstances,  I  feel  compelled  to  reverse  the  decree. 

As  to  the  costs,  I  entertain  some  difficulty.  The  Plain- 
tiff must  pay  Lord  Donoughmore'a  costs ;  1  shall  also  make 
him  pay  every  shilling  of  the  costs  incurred  by  the  remo- 
delling of  his  bill.  The  bill,  as  originally  filed,  put  for- 
ward the  case  differently  from  what  it  really  was ;  and  it 
was  not  until  the  Defendant's  answer  came  in,  stating  the 
&cts  truly,  that  the  Plaintiff  applied  for  liberty  to  amend 
his  bill,  and  state,  for  the  first  time,  that  he  did  not  exe- 
cute the  deed  until  the  year  1820,  after  the  death  of 
0' Kearney,  and  after  the  period  of  the  execution  by  the 
other  creditors.    This  bet  was  one  within  his  own  know- 
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ledge,  and  by  not  stating  it  correctly  great  expense  was  occa- 
sioned ;  I  shall,  therefore,  make  the  Plaintiff  pay  all  those 
costs. 

Ordinarily,  as  the  Plaintiff  has  altogether  &iled,  aad 
his  bill  is  dismissed  generally,  I  ought  to  make  him  pay 
all  the  costs  of  the  suit;  but  as  the  trustee.  Lord  Do- 
noughmorcj  acting  most  fedrly  and  honourably,  and  as  it 
appears  under  the  advice  of  counsel,  did  admit  the  claim, 
and  as  this  act  has  led  to  all  the  litigation,  I  consider  it 
would  not  be  &ir  to  fix  the  Plaintiff  with  all  the  costs ;  I 
shall,  therefore,  dismiss  the  bill  without  costs,  except  so  &t 
as  I  have  already  mentioned.  With  regard  to  the  reference, 
which  was  directed  at  the  original  hearing,  I  do  not  mean 
to  disturb  that.  It  appears  to  me  to  have  been  a  most  pro* 
per  one.  This  Court  is  bound  to  set  its  &ce  against  such 
proceedings,  as  it  has  been  stated  have  taken  place  in  this 
case ;  separate  answers,  double  examinations  of  the  same 
witnesses  by  parties  in  the  same  interest,  must  be  stopped, 
and  I  will  make  Defendants,  who  so  act,  pay  the  costs  there- 
by occasioned.  Here  are  two  Defendants  who  are  in  the 
same  interest,  and  who,  as  it  appears  to  me,  ought  to  have 
joined,  and  yet  they  have  put  in  separate  answers,  althoi]^h 
appearing  by  the  same  solicitor. 

Reg.  Lib.  1841,  fol.  23P 
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CORSELLISo.  CORSELLrs. 


In  this  case  a  petition  bad  been  presented  on  tbe  part  of  tbe  SemhU,  m 

^  '  StatnteSl 

husband,  praying  that  his  two  children,  who  were  under  the  viot.  o.  6* 

custody  of  their  mother,  from  whom  he  was  separated,  should  t^,  .,^g  to 

be  transferred  to  him.     A  petition  was  also  preferred  on  the  f^^',"^ 

part  of  the  mother,  under  the  Statute(a),  praying  that  the  ^^„*^ 

remuning  child,  who  on  the  occasion  of  the  separation  had  '^^^^^ 

remained  with  the  husband,  should  be  given  over  to  her. 

ASSdavits  were  made,  as  well  on  the  part  of  the  husband 
as  the  wife,  detailing  the  several  differences  which  existed 
between  them,  and  the  various  matters  which  had  led  to 
the  separation. 


Mr.  Gayer,  and  Mr.  Itidore  Blake,  for  the  husband. 
Mr.  Keatinge,  and  Mr.  Pigot,  for  the  wife. 


Thb  Lobd  Chancellor  : — 

I  do  not  think  that  the  Act  contemplated  this  case.  I 
myself  paid  great  attention  to  that  Act,  in  its  progress 
through  the  House  of  Commons,  but  1  did  not  imagine  that 
it  enabled  the  mother  to  make  a  legal  defence  against  the 
application  of  the  husband.  The  Statute  merely  gives  the 
mother  a  right  to  apply  to  the  Court  for  an  order,  either 
that  she  shall  have  access  to  the  children,  or  that  they  shall 
be  delivered  to  her,  until  they  attain  the  age  mentioned  in 

(a)  2  &  3  Vict.  c.  54. 
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the  Statute.  The  Act,  therefore,  does  not  enable  the  mo- 
ther, in  a  case  like  the  present,  to  resist  the  husband's  ap- 
plication :  at  the  same  time,  this  difficulty  would  necessarily 
follow,  that  although  I  should  deliver  over  the  children  to  the 
husband  onhis  application,  according  to  the  general  principles 
of  this  Court;  I  should,  the  next  hour,  on  the  application  of 
the  mother  under  the  Act,  take  them  back  and  transfer 
them  again  to  her,  assuming  the  case  to  be  one,  in  which 
the  Court  would  in  its  discretion  interpose  to  this  extent  in 
behalf  of  the  mother.  I  shall  take  an  opportunity  of  con- 
ferring with  the  Lord  Chancellor  of  England  on  the  point. 
It  seems  to  me  to  be  clearly  a  casus  omisstM. 

Mr.  Gayer,  on  behalf  of  the  husband,  then  said,  that  he 
was  willing  to  waive  any  technical  objection,  and  wished  to 
have  the  case  discussed  on  the  merits.  The  case  was  then 
gone  into,  and  argued  at  great  length,  upon  the  affidavits. 


LYSTER  V.  MAHONY^ 


Mr.  G.  BURROUGHS,  by  his  will,  which  bore  date 
the  4th  of  August,   1841,  gave  and  devised  as  follows: 


Nov,  19, 22. 

G,  B,y  bj  his 
will,  deTised 
his  fee  simple 

estatestoV.  L   "  ^  S^^®»  devise,  and  bequeath  unto  my  nephew,  Thomas 

upon  trust,  to  j^ygfcr.  and  to  his  heirs  and  assigns,  all  my  real  and  free- 
pay  several  an-       ^^         '  o      '  ^ 

nuities,  and       IjqJJ  estates,  &c.,  upon  trust,  to  pay  and  satisfy  thereout, 

amongst  others, 

an  annuity  of    the  Several  annuities  or  yearly  rent-charges  with  which  I 

300/.  per  an- 
num to  T.  L,, 
himself,  his 

heirs  and  assigns.  On  a  bill  filed  by  the  widow  of  T.  L,,  against  a  purchaser  of  T,  L*»  an- 
nuity of  300/.  per  annum,  seeking  to  be  declared  entitled  to  dower  out  of  it ; — ITe/i/,  that 
the  rent-charge  was  but  an  equitable  interest,  and  that  the  legal  and  equitable  estates  not 
being  commensurate,  the  widow  could  not,  by  means  of  her  husband's  legal  estate,  enforce  ber 
right  of  dower  in  the  annuity  of  300/.  per  annum. 

Semble,  the  Court,  however  anxious  to  aid  the  wife's  e(|uity  against  the  300/.  per  annum, 
has  no  jurisdiction  to  take  the  whole  estate  into  its  hands,  and  so  administer  it,  as  to  pay 
the  wife  a  third  of  the  300/.  per  annum. 


:.-M 


It.:  *i 
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do  hereby  chaige  all  my  said  real  and  freehold  estates,  viz., 
one  annuity  or  yearly  rent-charge  of  50/.,  which  I  bequeath 
to  the  Molyneux  Asylum  for  blind  females,  yearly,  for 
ever".  [Here  followed  a  great  number  of  dmiUr  annuities.] 
The  testator  then  gave  as  follows :  "  I  give  one  other  an- 
nuity of  300/.,  which  I  bequeath  to  my  said  nephew,  Tho- 
maa  Lyater,  and  bis  hdrs  and  assigns,  for  ever ;  and  my 
will  is,  that  the  said  several  annuities  shall  be  paid  and 
payable  half-yearly,  on  &c. ;  and  I  do  further  declare  it  to 
be  my  will,  that  in  case  the  issues  and  profits  of  my  said 
real  and  fr«eho]d  estates  should,  at  any  future  period  or 
time  whatsoever,  prove  insufficient  to  satisfy  and  pay  the 
entire  of  said  annuities,  that  then  the  said  several  and  re- 
spective annuities  shall  abate  proportionably  according  to 
such  deficiency." 

The  testator  died  on  the  5th  of  February,  1824,  and  his 
will,  so  far  as  it  is  here  stated,  remained  unaltered  and  un- 
revoked. The  testator  was,  at  his  death,  seised  of  very 
considerable  estates,  some  of  which  he  was  entitled  to  in 
fee^implc,  and  others  of  which  he  held  under  leases  for 
lives  renewable  for  ever. 

Mr.  Tliomas  Lyater,  the  trustee  and  devisee  in  the  will, 
subsequently  to  the  death  of  the  testator,  became  a  bank- 
rupt, and  a  commission  was  issued  against  him,  and  his 
annuity  or  rent-chaige  of  300/.  per  annum  was  set  up  and 
sold  under  the  commission  to  Mr.  D.  Mahony,  subject, 
however,  to  any  claim  of  dower  which  the  wife  of  the  bank- 
rupt might  be  enabled  to  establish,  in  case  she  survived  her 
husband. 

The  bankrupt  having  died,  leaving  his  widow  him  but- 
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ahe  filed  her  bill  and  thereby  prayed  to  be  deoeed 
I  to  her  dower  out  of  the  rent-charge  of  300/.  per 
,  tad  that  DoBtdMahont/,  aa  the  assignee  of  the  rent- 
,  mi^ht  be  decreed  to  pay  to  her  from  time  to  dme 
!  full  third  part  of  all  such  sums  as  should  be  theie- 
luring  her  life,  paid  or  payable  to  him  out  of  the 
ad  profits  of  the  lands  charged  with  said  rent-charge 

thereof. 

D.  Mahony,  by  his  answer,  admitted  the  &cts  gene- 
but  stated,  that  as  to  almost  all  the  fee-mmple  and 
d  estates  of  which  the  testator  was  possessed,  they 
prior  to  the  date  of  the  will  and  the  seisin  of  the  said 
r,  devised  to  third  parties  for  tires  renewable  for  erei, 
at  G.  Burroughs  was,  in  &ct,  only  entitled  to  the 
an  in  the  said  lands  and  the  rent  incident  to  sucb 
on ;  and  that  as  to  such  parts  of  those  estates  as  were 
possesuon  of  tenants  holding  for  terms  of  years,  they 
cry  inconsiderable,  and  <^  not  amount  to  300/.  per 
i  and  he  submitted,  first,  that  the  rent-charge  de- 
D  trust  for  ThomasLyster,  was  not  such  an  annuity  as 
confer  upon  his  widow  a  right  of  dower  under  any 
stances ;  and  secondly,  even  were  it  a  legal  annuity 
,  yet  that  inasmuch  as  it  was  principally  char^ 
he  rent  reserved  on  the  freehold  leases  existing  at 
■urrouffha'  death,  and  subsequently  during  the  life  of 
as  Lyster,  it  was  not  a  rent-charge  to  which  dower 
cident ;  and  lastly,  he  submitted  that  the  annuity  of 
)er  annum  could  not  be  treated  as  solely  charged  upon 
portions  of  the  lands  which  were  set  to  tenants  hold- 
r  terms  of  years,  but  as  charged  upon  the  same,  rate- 
nd  in  common  with  the  several  other  annuities  given 
(vised  by  the  will  of  the  testator. 
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IAj.  Keaiinge,  Mr.  CoUina^  and  Mr.  /.  0*CdUaghan  for 
tbe  Plaintiff. 

So  far  as  the  reversion  was  expectant  on  leases  for  lives, 
it  is  admitted  that  the  Plaintiff  would  have  no  right  to  dower 
out  of  the  estate  itself;  but  that  is  not  the  question :  the 
point  here  is,  whether  dower  is  or  not  incident  to  the  estate 
which  Lyster  took  in  the  rent-charge.  The  words  of  the 
will  make  it  a  specific  charge,  a  rent  issuing  out  of  the 
estates  which  Burroughs  had,  Buttery  y.Bobin8(m{a).  Now 
it  is  well  settled,  that  a  rent  may  be  granted  out  of  a  re- 
version. Co.  Litt.{b)j  Capets  Case(c)j  Weston  and  Gor- 
man's Case(d)y  Bishop  o/Glocester  v.  Wood{e)y  Lib.  Assiss. 
26  Edw.  IILJbl  125,  B.  38:  and  if  so,  it  must  partake 
of  the  nature  of  that  reversion,  out  of  which  it  issues, 
that  is  in  the  present  case  a  legal  reversion  in  the  rent; 
this  is  a  case,  therefore,  of  a  legal  rent  in  fee,  and  one  of 
which  a  woman  is  dowable,  Co.  Litt.{/).  But,  it  will 
be  said,  so  soon  as  it  is  established  that  the  rent  is  a  le- 
gal one,  the  Plaintiff's  case  is  destroyed,  for  it  follows 
that  it  has  merged.  Now  for  that  position  there  is  no 
authority  whatever,  and  even  were  it  the  case,  it  could 
scarcely  affect  the  right  of  the  Plaintiff,  as  it  is  well  set* 
tied,  that  a  rent  may  exist  for  dower,  though  not  for  other 
purpo8es($r).  Should,  however,  the  Court  not  yield  to  this 
position,  but  hold  the  annuity  a  mere  equitable  one,  then 
we  contend  that  the  Plaintiff  may  rely  upon  her  legal  rights, 
and  that  this  Court  will,  to  the  extent  of  her  husband's  be- 
neficial interest,  give  her  dower,  inasmuch  as  the  principle 
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.  which  Courts  of  Eqaity  act  in  restniiiiing  the  widov 
trustee  is,  that  it  would  be  agunst  conscience  on  her 
to  enforce  her  legal  rights,  Hinton  v.Hinton(a).  Again, 
ever  may  be  the  view  of  this  case  as  to  the  nature 
ytter'a  estate  in  the  rent-charge,  he  took  a  legal  fee 
le  whole,  and  a  bene&tnal  interest  to  the  extent  of 
.  per  annum ;  and  therefore,  according  to  the  principle 
•Iby  Y.Alaton{b),  the  legal  estate  must  preyail,  even  in 
Dourt)  and  the  Pluntiff  be  dowable, 

lie  Attorney-General,   Mr.  Serjt.   IVarren,  and  Mr. 

ij/,  for  the  Defendant. 

be  Phuntiff  rests  her  case  on  two  inconsistent  grounds : 

that  there  is  a  legal  rent-chaige ;  and  secondly,  upon 
ent-charge  being  an  equitable  one  issuing  out  of  lands, 
egal  estate  in  which  is  rested  in  the  rent-charger.  Upon 
irst,  it  is  impossible  to  show  that  it  is  a  legal  rent- 
^e ;  by  the  terms  of  the  will,  the  whole  legal  estate  was 
tdin  Lyater,  and,  as  trustee,  he  had  a  continuing  duty 
irform,  the  paying  from  time  to  time  the  annuitants. 
D  the  point  of  its  being  a  rent  issuing  out  of  a  refeN 

it  is  impossible  fairly  to  contend  that  merger  will  not 
place.  If  a  man  cannot  have  a  rent  payable  out  of  bis 
estate  in  fee ;  can  he  have  one  issuing  out  of  his  own 
"won  in  fee  ?  But,  it  is  s^d,  there  is  a  legal  estate  and 
le&cial  interest  in  one  and  the  same  person,  and  conse- 
tly  that  this  Court  will  not  interfere  with  them ;  but 
lis  part  of  the  case,  the  PlaintiS' seems  to  have  for- 
!n  that  the  estates  are  not  coextensive.  The  doctrine 
[nitted,  but  its  applicability  to  such  cases  as  the  present 
[lied.     The  Pluntiffhas  not  told  the  Court  out  of  what 

2  Vei.  Sen.  631,  634.  (fr)  3  Vea.  339. 
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specific  portion  of  this  legal  estate  she  is  dowable ;  what 

specific  portion  of  the  estate  was  Xy«<^  beneficially  entitled 

to  ?     All  this  she  has  left  to  the  Court  to  discover ;  and 

why  ?  because  it  was  impossible  to  be  done ;  there  could  be 

no  partition  between  these  annuitants.     The  provision,  too, 

contained  in  the  will  as  to  abatement  in  case  of  a  deficient 

fund,  proves  that  the  trustee  was  bound  for  ever  to  hold  those 

lands  in  entirety,  and  that  under  him  no  title  could  ever  be 

made  to  a  distinct  portion  of  them.    A  devise  of  300/.  worth 

of  the  land  would  be  void,  Henry  v.  Hancock(a).     Under 

these  circumstances,  whether  the  Plaintiff  rests  her  claim 

on  the  first  or  second  ground,  it  must  equally  fidl. 


The  Lord  Chancellor  : — 

I  fear  I  do  not  understand  the  grounds  upon  which  this 

case,  as  fiir  as  regards  the  nature  of  the  annuity,  has  been 

sought  to  be  put.    When  it  is  said,  that  the  annuity,  as  one 

charged  upon  and  issuing  out  of  a  legal  estate,  partakes  of 

the  nature  of  the  estate  upon  which  it  is  so  charged,  and  is 

therefore  liable  to  dower,  it  seei^s  to  me,  counsel  overlook 

this,  that  from  the  terms  of  this  will,  the  whole  legal  estate 

is  left  in  Mr.  Lyster^  upon  trust,  to  pay  certain  annuities, 

which  are,  therefore,  merely  equitable  interests ;  besides,  if 

it  were  otherwise,  the  point  made  by  the  other  side,  as  to 

the  merger  of  Mr.  Lyster's  legal  estate  in  the  annuity  in 

the  legal  estate,  which  he  confessedly  has  in  the  lands  upon 

which  it  is  charged,  appears  unanswerable.     But  then  it  is 

said  that  the  estate  which  Mr.  Lyster  took  as  trustee  was 

a  reversion,  partly  expectant  on  leases  for  lives,  and  partly 

expectant  on  terms  for  years,  and  that  the  rent-charge  is  a 
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iat  legal  estate  in  fee  simple ;  the  &llacy  of  this  is,  tbe 
KMiDg  that  tbe  rent-charge  can,  for  the  object  now  in 
,  have  any  other  nature  than  that  of  the  estate,  to  whidi 
res  its  edatence :  a  personal  annuity,  for  example, 
be  made  descendible,  but  still  it  would  not  be  liable 
ower :  now,  it  is  not  pretended  that  this  annnity  is 
^  upon  anything  but  this,  which  is,  for  aigiunent 
,  called  a  reversionary  interest. 

len  comes  the  real  question,  and  I  must  say,  with  every 
nation  to  assist  the  Flaind£^  I  know  not  how  to  do  it.  It 
lite  true,  as  stated  at  the  bar,  that  the  wife  oS  a  bare 
;ee  of  the  legal  inheritance  is  at  law  entitled  to  dower, 
that  the  only  remedy  which  the  parties  beneSdaUy  enti- 
have  agabst  this  proceeding  on  her  part,  is  by  bill  in 
ty.  It  is  equally  true,  that  for  the  widow  of  a  trustee  to 
ip  sudi  a  right,  is  against  conscience,  and  this  Court 
Id  relieve  against  her  legal  right  with  costs.  It  has,  upon 
e  premises,  been  urged,  and  I  feel  quite  disposed  to  go 
g  with  the  aig^ument,  that  where  by  any  circumstances 
instance  such  as  exist  in  the  present  case),  a  wife  who 
Ein  equity,  if  one  may  so  call  it,  to  be  endowed  out  of 
husband's  estate,  stands  in  a  position  to  enforce  her 
t  of  dower  partially  or  wholly  at  law,  this  Court  will 
even  at  the  instance  of  an  innocent  or  meritorious 
y,  allow  itself  to  be  called  into  activity  against  the 
iw,  inasmuch  as  there  is  nothing  against  conscience  in 
widow  so  asserting  her  right  at  law ;  this  would  seem 
illow  from  the  principles  upon  which  the  equitable 
diction  is  grounded. 

I  the  present  case  I  should  gladly  apply  that  principle, 
could  see  any  way  of  doing  it ;  but  I  cannot     The 
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di£Bciilty  which  eziflts  is  that  to  which  I  hare  called  the 
attention   of  counsel,  aamely,  the  estates  not  b^g  com- 
mensurate.    The  case  of  Selby  v.  AUtm{a)  settles  this, 
that  whenever  there  is  a  junction  of  the  legal  and  equitable 
estates  in  any  one  individual,  the  equitable  is  merged  in 
the  legal,  and  this  merger  is  so  complete  as  to  destroy  any 
equity  which  might  have  subsisted  between  the  different 
representatives  of  the  person  in  whom  the  interests  have  so 
united;  there  the  legal  estate  which  came  from  the  mother, 
who,  under  the  &ther's  will  was  made  a  trustee  for  the  eon, 
when  it  united  with  the  son's  equitable  estate,  so  absorbed 
it,  that  the  lands  were  holden  to  descend  to  the  heir  ex  parte 
Toatemd  ;  and  on  a  bill  filed  by  the  heir  ex  parte  patemd, 
a  demurrer  to  it  was  allowed,  on  the  ground  that  the  heir 
ex  parte  matemd  had,  under  the  circumstances,  properly 
entered  on  the  death  of  the  son.    This  Court  had  no  power 
to  revive  or  l^eep  distinct  the  equitable  estate,  which  had 
ceased  to  exist.   But  how  can  I  bring  the  prindple  of  that 
case  to  bear  upon  the  present  ?     The  estates  here  are  not 
commensurate.     Lord  Alvanly  properly  held  in  Philips  v. 
Brydges(h),  that  the  rule  in  SeWy  v.  Alston  must  l>e  under- 
stood always  with  this  restriction,  that  it  holds  only  where 
the  legal  and  equitable  estates  are  coextensive  and  commen- 
surate. 

But  out  of  what  part  of  the  property  am  I  to  declare 
this  annuity  to  issue  ?  What  portion  of  it  shall  I  attach 
for  the  purpose  of  enabling  the  Plmntiff  to  have  her  dower, 
or  the  equivalent  which  her  counsel  has  asked  for  ?  It  is 
impos^ble  for  me  to  make  the  ordinary  decree  in  dower 


W  3  Vm,  339 ;  Goodrighi  t.  WelU,  Dong.  771. 
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1  I  then  to  send  it  to  the  Master?  and  if  so,  what 
shall  I  give  him  in  proceeding  to  report  as  to  the 
the  Plaintiff,  or  her  remedies  for  those  rights?  1 
nfine  the  remedies  of  the  parties  entitled  to  these 
It  has  been  said,  take  the  whole  estate  and  piy 
rds.  But  where  or  bow  have  I  jurisdiction  to  do 
eat,  that  with  every  desire  to  assist  the  parties,  ami 
it  the  equity,  which  they  inast  upon,  I  feel  utt«tly 
do  80.  I  have  in  vain  asked  the  counsel  to  fur- 
ith  the  form  of  a  decree  by  which  I  can  effectuate 
cts.  I  shall,  however,  allow  the  cause  to  stand 
if  the  parties  can,  in  the  meantime,  suggest  an; 
lecree,  I  shall  willingly  adopt  it. 

ibsequent  day,  the  counsel  for  the  Pluntiff  baring 
y  could  not  offer  any  further  suggestions, 

QRD  Chancellor  said,  then  I  must  dismiss  tbe 
rithout  costs. 
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THE  COMMISSIONERS  OF  CHARITABLE 
DONATIONS  AND  BEQUESTS  v.  THE  BA- 
RONESS DE  CLIFFORD. 

Nov.  30,  Dee.  1. 

1  HE  question  in  this  case  arose  upon  the  construction  of  ^  testator,  by 

'^  a  codicil  to  hit 

a  codicil  to  the  will  of  Edward  Southwell,  which  bore  date  ^»iif  having 

deriaed  certain 

the  28th  of  July,  1750.     By  this  codicil  (which  was  of  the  lands  to  trus- 
tees for  chari* 

same  date  as  the  will,  and  was  duly  attested)  the  testa-  table  purposes, 
tor  gave  to  four   trustees,  to  Matthew  Forde,  Edward  cited,  that  the 
Matthews  J  Vere  Essex  Lonergan,  and  John  Trotter,  their  ^^^  ^et  atT'* 
heirs  and  assigrns,  for  ever,  a  certain  alms-house  and  two  ^^^^^^r^fij, 

o      '  '  rent  of  237/., 

school-houses,  with  the  rififhts  and  appurtenances  thereunto  ^^^^^^  he  di- 

^  ^^  ^  rectedtobe 

belonging  ;  and  also  the  town  and  lands  of  Listowder  and  appropriated  in 

.  .  the  particular 

Ballydian,    situate  in  the  county  of  Down,    and  at  that  manner  spe- 
time  set  at  the  clear  yearly  rent  of  237/.  or  thereabouts ;  codicil,  for  the 
to  the  intent,  that  the  said  alms-house  should  be  for  ever  ^"idms^^oiLe^ 
thereafter  kept  and  employed  as  a  residence  for  six  old  men  ^^^'l^- 
and  six  old  women ;  and  that  the  said  school-houses  should  ^**®  ®^®°*  °' 

there  being  an 

be  for  ever  thereafter  employed,  as  the  same  had  been  there-  increase  in  the 

rents,  by  any 

tofore  and  were  then  used,  for  the  reception  and  education  new  letting,  the 

of  ten  poor  boys  and  ten  poor  girls,  and  the  residence  of  the  arise  should  go 

schoolmaster  and  schoolmistress  respectively ;  and  as  to  the  ^^  behoof  o?^ 

town  and  lands  of  Listowder  and  Bally dian,  that  the  rents  ^,^^3  ^he 

and  profits  thereof  as  the  same  were  then  let,  should  be  f:  *°^5'  ^*' 

*■  lies,  who,  for 

the  time  being, 
should  be  lord 
or  lords,  lady  or  ladies,  of  the  manor  of  D. ;  and  in  case  the  said  families  did  not  protect  the 
said  charities,  or  if  the  said  families  should  become  extinct,  then,  and  in  either  of  said  cases, 
the  trustees  were  to  apply  the  said  surplus  rents  in  addition  to  the  former  proTision  for  the 
charity.  After  the  death  of  the  testator,  the  families  of  S.  and  C.  sold  the  manor  of  D.  On 
a  bill  filed  by  the  Commissioners  of  Charitable  Donations,  to  carry  into  effect  this  codicil ;  — 
Htld,  that  as  the  gift  of  the  surplus  rents  to  the  members  Of  the  S.  and  C,  families  was  a 
clear  equitable  derise  in  fee,  that  the  gift  over  to  the  trustees  for  the  charity  was  too  remote. 

Htld,  also,  that  the  families  of  5.  and  C  had  not,  by  the  sale  of  the  manor  of  D.,  become 
extinct  within  the  meaning  of  the  codicil. 

Htldy  also,  that  though  it  appeared  that  the  rents,  as  appropriated  by  the  testator,  had  be- 
come insufficient  to  support  the  charity,  as  originally  intended,  the  trustees  were  not  entitled, 
as  against  the  families  of  S,  and  C,  to  any  portion  of  the  surplus  rents. 
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1841.        applied  in  and  towards  the  maintenance  and  support  ^  of  the 
The  Cokm is-  Said  alms-house,  the  salaries  of  the  schoolmaster  and  rats- 
oF  DoNATioirs  tress,  and  the  maintenance  and  education  of  the  boys  and 
Db  CLiproBD.  S^^^^9  ^^®  repairs  of  the  said  alms  and  school-houses,  &c. 
Statement      ^^'»  ^  ^°  ^^^  ^^  codicil  particularly  mentioned.     The 
codicil  then  proceeded  thus :    ^^  And  to  the  further  intent 
and  purpose,  that  the  person,  or  persons,  of  the  Southwell 
and  Cromwell  families,  whether  male  or  female  branches 
thereof,  who  for  the  time  being  should  be  lord  or  lords, 
lady  or  ladies,  of  the  manor  of  Downpatrick  aforesaid, 
should  from  time  to  time  have  the  nomination  of  the  school- 
master and  schoolmistress,  steward  and  apothecary,  alms 
people,   and  children  of  the  said  alms  and  school-house. 
And  in  case  both  the  said  &milies  of  Southwell  and  Cromwell 
shall  become  extinct,  so  that  the  manor  of  Downpatrick 
shall  pass  out  of  the  said  families,  then  the  said  trustees, 
and  the  persons  who,  pursuant  to  the  directions  hereinafter 
mentioned,  shall  from  time  to  time,  for  ever  hereafter,  be 
successively  chosen  and  appointed  as  trustees  in  their  room 
and  stead,  shall  have  the  same  power,  authority,  and  nomi- 
nation, as  is  hereby  given  to  the  Southwell  and  Cromwell 
families  respectively.'* 

The  codicil  then  proceeded  to  give  a  power  to  appobt 
new  trustees,  with  the  approbation  of  the  lord  or  lords, 
lady  or  ladies  of  the  manor  of  Downpatrick,  as  long  as  the 
Southwell  BXid  Cromwell  families  should  last;  so  as  always 
that  there  should  be  the  complete  and  full  number  of  four 
trustees.  Then  there  was  contained  a  power  to  the  persons, 
who  were  to  have  the  direction  and  management  of  the 
provision  limited  for  the  endowment  of  the  alms-house  and 
school-houses,  after  the  expiration  of  the  present  leases,  to 
lease  the  sdd  premises  for  thirty-one  years  in  possession,  or 
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far  one,  two,  or  three  liyeg,  and  at  the  best  ipmxoved  rent ;        ^^'-    ^ 
^^  aud  that  whateFer  surplus  money  shall,  upon  the  making  tbb  Commu- 

8IOVEXIS 

of  Buck  lease  or  leases,  ari^e  yearly  out  of  the  said  lands  and  of  PovArjoics 
premises^  more  than  what  will  be  sufficient  for  the  provision  ^^  cwfobs. 
hereinbefore  limited  for  the  endowment  of  said  alms-bouse 
and  schools,  the  same  shall  go  to  the  sole  and  only  use 
and  behoof  of  the  person,   or  persons,   of  the  Southwell 
and  Cromwell  families,  whether  male  o^  female  branches 
thereof,  who  for  the  time  being  shall  be  lord  or  lords,  lady 
or  ladies,  of  the  manor  of  Downpatrick  aforesaid,  in  case 
8uch  person,  or  persons,  shall  prot^^t  tbe  «aid  almsnhouse 
and  schools,  and  faithfully  ofosenre  and  ^xecute  the  diisec- 
tioBS  hereinbefore  given  to  them,  oonceming  the  same; 
and  if  the  said  person,  or  persons,  shall  not  protect  the  said 
alms-house  and  schools,  and  £Euthfully  observe  and  execute 
the  said  directions  concerning  the  same ;  or  if  the  said  families 
of  Soutkwell  and  Cromwell  shall  both  become  extineA,  that 
llien,  and  in  either  of  the  said  cases,  the  trustees  fcr  the 
(time  being  of  the  provision  hereby  limited  for  the  endow- 
ment 4>f  the  said  alm6-Ji(Kuse  and  schi9ols,  shall,  from  time 
to  time,  and  at  all  times  for  ever  hereafter,  zeceive  and  apply 
the  said  surplus  rents,  if  any  suieh  there  be,  as  an  additiomai 
provision  to  the  endowment  hereinbefore  given  to  the  said 
alms-house  and  schools,  rateably  and  in  proportion  to  the 
amount  thereof,  in  such  manner  as  to  .the  said  trustees,  or 
the  majority  ^  them,  shall  seem  meet  a«d  expedient.'* 


The  testator  departed  this  life  on  ike  16th  of  March, 
1755,  without  having  altered  or  revoked  the  said  eodicil, 
leaving  Edward  Lord  CUfford^  his  only  aon  .a^  heir-at- 
law,  who  died  in  1777,  leaving  Edward  Lord  De  Clifford^ 
his  eldest  son  and  heir-at-law.     Lord  Clifford^  on  .the  death 

of  the  testator,  became  seised  and  possessed  of  :the  manor 

s2 
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1841.  of  Downpatiick,  and  upon  his  death,  his  heir,  Lord  Dt 
The  Commib-  Clifford^  in  like  manner,  became  lord  of  the  manor,  and  so 
OT  Donations  continued  Until  1832,  at  which  period  he  died  intestate, 
D.  CwFFOBD.  leaving  Sophia  Baroness  De  Clifford^  Augustus  FrederiA 

Lord  Viscount  Bury^  Mary  Elizabeth  Countess  otRamney, 
and  Sophia  Mary  Cust^  his  coheirs-at-law. 


Statement. 


In  1839,  the  manor  of  Downpatrick  was  sold  to  David 
Ker,  Esq.,  of  Portavoe. 

The  Plaintiffs  by  their  bill  charged,  that  Mr.  Ker  was 
not  one  of  the  family  of  Southwell  or  Cromwell,  or  in  any 
way  connected  with  the  said  femilies,  which  are,  in  fiict, 
one  and  the  same ;  and  that  by  reason  of  the  sale  to  Ker^ 
the  members  of  said  families  have  ceased  to  become  lords  or 
ladies  of  the  manor  of  Downpatrick,  and  had,  within  the 
meaning  of  said  codicil,  become  extinct ;  and  that,  conse- 
quently, the  surplus  rents  became  and  were  applicable,  as 
an  additional  provision,  to  the  endowment  by  the  said  codicil 
g^ven  to  the  said  alms-house  and  schools ;  but  that,  not- 
withstanding, the  said  coheirs  still  continued  to  receive  the 
rents  and  profits  of  the  said  lands  of  Listowder  and  Bally- 
dian. 


The  bill  further  charged,  that  the  particular  sums  spe- 
cified in  the  codicil  were  insufficient  to  keep  up  and  main- 
tain the  charitable  establishment  to  the  extent  and  in  the 
manner  intended  by  the  testator,  and  that  the  schools  were 
in  a  very  decayed  and  neglected  state,  by  reason  of  want  of 
funds  and  proper  trustees  to  manage  same. 

The  bUl  further  stated,  that  the  four  trustees  named  in 
the  codicil  were  long  since  dead,  and  that  no  trustees  had 


CASES  IN  CHANCERY. 

ever  been  appointed  in  their  place ;  that  Matthew  Forde    , 1^ 

was  the  survivor,  and  that  the  legal  estate  in  the  said  lands  Tbb  < 
and  prembes  was  accordingly  rested  in  bis  heir-at-law,  the  orDoi 
Rev.  WiUiam  Brownlow  Forde.  Db  ct 

Stal4 
The  bill  prayed  an  account  of  the  rents  and  profits  of  the 
Bud  demised  lands  and  premises,  which  had  come  to  the 
possession  of  the  Defendants,  or  any  of  them,  since  the  sale 
of  the  manor  of  Downpatrick,  and  for  a  reference  to  the 
Master,  to  settle  a  scheme  for  the  application  of  the  in- 
creased endowments  to  arise  &om  sach  surplus  rents  and 
profits ;  and  to  appoint  new  trustees,  so  as  to  complete  the 
number  specified  in  the  codicil. 

The  Defendants,  who  were  the  heirs  at  law  of  the  testator, 
and  the  several  trustees  of  their  respective  marriage  settle- 
ments, answered  jointly,  and  by  their  answer,  admitted  the 
saleofthemanorofDownpatrick,  andoftheentireof  (he  es- 
tate of  Down,  except  the  lands  of  Listowder  and  Ballydian, 
to  Mr.  Ker,  and  that  Mr.  Ker  was  not  one  of  the  family  of 
Southwell  or  Cromwell,  or  in  any  way  related  thereto ;  but 
denied  that  the  said  families  were  one  and  the  same,  or 
that  either  branch  of  the  family  had  become  extinct.  They 
admitted,  that  all  the  members  of  the  fiimilies  of  Southwell 
and  Cromwell  had  ceased  to  be  lords  or  ladies  of  the  manor 
of  Downpatrick,  or  to  have  any  estate  or  interest  therein ; 
but  denied  that  the  families  bad,  within  the  meaning  of  the 
codicil,  become  extinct,  or  that  under  the  provisions  of  the 
codicil,  the  surplus  rents  became  applicable  as  an  additional 
provision  to  the  endowment  given  to  the  said  alms-house 
and  schools,  and  submitted,  that  according  to  the  only  con- 
straction  that  could  support  the  Plaintifi^s  claims,  the  gift 
over  of  the  surplus  rents.would  be  void  in  law. 
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licUor-Genei'ai,  Mr.  S«ijt.  Oreen,  and  Mr.  Rai- 
le  PlointiSs. 

s  manifest  on  tfae  &ce  of  this  will,  such  a  declaia- 
liaritable  intention,  as  is  sufficient  to  justify  the 
declaring,  that  the  Flaintifis  are  entitled  to  the 
)lo9  rents  for  charitable  purposes.  The  Attorney 
V.  The  Cordwainer's  Company(a),  The  Attor- 
'al  T.  The  Coopers'  Company{b).  But  even  if 
aot  so,  the  condition,  upon  which  those  rents  were 
been  broken,  inasmuch  as  the  families  of  Crom- 
Joutkwell  have  ceased  to  be  lords  and  ladies  of 
of  Downpatrick.  That  that  was  the  event  upon 
gift  over  was  to  arise,  seems  very  evident ;  the 
he  testator  was  twofold,  to  prevent  the  &jnilies 
ng  with  the  manor,  and  to  ensure  their  protection, 
of  the  manor,  to  those  charities.  To  eSect  these 
i  adopts  a  very  wise  course ;  he  declares,  that  so 
ey  continue  possessed  of  the  property,  and  per- 
duty  by  the  charities,  they  shall  receive  the  sur- 
;  but  80  soon  as  they  lose  their  interest  in  the  cha- 
disposing  of  the  property,  or  whenever  they  fail 
otect  them,  that  then  they  shall  be  deprived  of  the 
ots,  and  those  rents  shall  be  made  over  to  the  cha- 
Qselves ;  but  as  the  property  has  been  sold,  and  is 
d  in  a  person  wholly  unconnected  with  the  South- 
omwe// families,  the  event  has  arisen,  upon  which 
plus  rents  are  to  go  over.  It  cannot  be  con- 
lat  the  gift  is  void  for  remoteness,  as  it  is  a  con- 
mitation,  which  was  not  to  take  effect,  until  the 
was  broken.  At  all  events,  inasmuch  as  in  conse- 
f  the  alteration  in  the  value  of  money,  the  funds 

liie  fc  K.  J-U.  (h)  3  Beflv.  20. 
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originally  provided  by  the  testator  are  altogether  insuffi-    ,    ^^41. 
cient  to  fulfil  his  intentions ;  the  Defendants  are  bound  to  Thx  Commm- 

BIONEBS 

provide  out  of  these  surplus  rents,  what  is  absolutely  neces-  of  Donatxohs 
sary  to  maintain  the  charity,  and  prevent  the  intentions  of  jy^  CuVfobd. 
the  founder  from  being  in  a  great  measure  defeated.  The     yij^^^t 
Attorney 'Generals.  Ga8coigne{Q). 


The  Attorney- General  J  Mr.  Serjt  Warren^  Mr.  T.  B.  C- 
Smithy  and  Mr.  Tomb,  for  the  Defendants. 

There  is  no  such  general  dedication  of  the  property  to 
charitable  purposes  as  is  contended  for  on  the  other  side ; 
on  the  contrary,  there  is  an  express  disposition  of  the  sur- 
plus rents,  and  in  terms,  which  plainly  gives  to  the  Defen- 
dants, as  the  representatives  of  the  families  of  Southwell 
and  Cromwellf  an  equitable  fee  simple.     If  so,  the  limita- 
tion over  is  void  for  remoteness ;  and  the  charity,  whatever 
be  the  rights  of  the  Defendants,  whether  as  devisees  or  heirs 
at  law,  never  can  be  entitled.     As  to  any  claim  upon  the 
surplus  funds,  on  account  of  the  change  in  the  value  of 
money,  it  is  impossible  to  maintain  it,  unless  the  Court  is 
prepared  to  make  a  will  for  the  testator.     The  testator  spe* 
cified  himself  the  payments  to  be  made,  and  other  than 
those  so  specified,  it  is  not  in  the  power  of  this  Court  to  di- 
rect.    As  to  the  extinction  of  the  families  of  Southwell  and 
Cromwdlf  it  does  not  refer,  as  was^contended,  to  their  being 
extinct  as  lords  and  ladies  of  the  manor,  but  to  an  extinction 
of  their  issue  generally.  Now  this  event  has  not  taken  place, 
and  the  Plaintiffs'  bill,  so  far  as  it  seeks  relief  against  the  es- 
tates, must  be  dismissed.     With  regard  to  the  appointment 
of  new  trustees,  the  Defendants  have  no  objection  to  it,  if 


I 
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1841.        the  Court  conceives  it  has  jurisdiction  to  do  so,  when  di»' 

\/ 

The  Commis-^   missing  the  Plaintiffs'  bilL 

SIGNERS 

OP  Donations 

Db  CliVtobd.       M***  Crozier^  for  the  Rev.  William  Braumlow  Forde. 


Dec.  1.        The  Lord  Chaincellor: — 


Judgment.  [Hi^  Lordship  after  reading  the  codicil,  proceeded  to 

say] : — 

The  question  raised  in  this  case  is,  as  to  the  disposition 
of  the  surplus  rents  of  the  lands  of  Listowder  and  Ballydian, 
after  the  payment  of  the  several  sums  given  by  the  codicil, 
for  the  maintenance  and  support  of  the  charitable  institu- 
tions established  by  the  testator. 

It  was  but  faintly  urged,  that  the  testator  had  by  his  lan- 
guage so  dedicated  the  estates  to  charitable  purposes,  that 
the  Court  would  declare  the  families  of  Southwell  and  Crom^ 
welly  as  well  as  those  persons,  who  should  be  appointed  trus- 
tees under  the  proviso  for  that  purpose,  to  be  not  merely 
trustees  to  effectuate  the  charities  specified  in  the  codicil, 
to  the  extent  of  the  actual  gifts,  but  also,  in  the  event  of  a 
surplus,  trustees  of  that  surplus  for  the  same  or  similar  ob- 
jects. Upon  this  point,  however,  I  am  clearly  of  opinion 
it  is  impossible  to  raise  any  arguable  question.  The  testator 
himself  has  precluded  it,  by  distinctly  and  in  terms  providing, 
that  when  by  a  new  letting  the  rents  should  be  increased,  the 
surplus  over  and  above  the  sums  to  be  disbursed  for  the  spe- 
cific charities  *^  should  go  to  the  sole  and  only  use  of  the 
person  or  persons  of  the  Southwell  and  Cromwell  fiunilies, 
whether  male  or  female  branch  thereof,  who  for  the  time 
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being  should  be  lord  or  lords,  lady  or  ladies  of  the  ma-         1841. 
nor  of  Downpatrick."     Then  again,  it  was  contended,  and   Tbb  Commis- 
the  argument  struck  me  as  a  very  singular  one,  that  this  of  Domatiors 
being  a  gift  to  the  members  of  these  families  to  regulate  p^^  Guffobd. 
the  charities,  this  Court  had  a  jurisdiction  to  shift  that  ma*     jtidM^ 
nagement  over,  and,  therefore,  the  members  of  these  fami- 
lies could  be  looked  upon  only  as  officers  of  the  charity, 
part  of  the  machinery,  as  it  were,  to  carry  out  the  charitable 
intentions  of  the  testator,  and  only  as  such  entitled  to  the 
surplus  rents«     If  any  doubt  existed  on  the  expressions  used 
in  the  codicil,  I  think  I  ought  to  look  upon  these  parties  as 
placed  by  the  testator  in  the  very  position,  which  he  himself 
occupied  during  his  life-time  in  regard  to  these  charities, 
and  to  treat  the  directions,  which  he  has  given,  rather  as 
powers  to  these  fanculies,  than  anything  else ;  powers,  which 
entitled  them  to  nominate  the  various  officers  connected 
with  the  institutions,  to  pay  their  salaries,  and  in  the  event 
of  a  surplus,  to  dispose  of  that  surplus  for  their  own  use. 
But  even  in  the  view  taken  in  the  argument,  and  supposing 
the  gift  over  good,  there  is  no  foundation  for  the  claim  of 
the  Plaintiffs,  unless  the  gift  over  has  taken  effect  by  the 
happening  of  the  specified  events. 


I 


Two  other  questions  were  argued :  first,  whether  the 
gift  over  is  not  on  an  event  too  remote,  according  to  the 
now  well  established  principles  of  law  as  to  executory  de» 
vises  ?  and  secondly,  if  not  too  remote,  whether  the  event 
upon  which  the  gift  is  to  arise,  has  or  not  happened? 


The  first  of  these  questions  depends  upon  the  nature  of 
the  estate  given  to  the  members  of  these  families.  Now,  I 
apprehend,  that  the  words  of  that  gift  must  be  considered  to 
pass  the  surplus  rents  in  fee  simple  ;  for  not  only  is  the  gift 
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3T  a  period  which  might  last  for  ever,  but  the  ^ft  OTcr, 
rbich  in  the  given  event  is  substituted  for  it,  is  stated  in 
emis  to  be  for  ever,  from  which  it  may  &irly  be  inferred, 
bat  that,  for  which  it  was  substituted,  was  intended  to  have  i 
imibr  duration,  unless  curtailed  by  the  g^  over.  I  think, 
lierefore,  that  this  is  a  clear  equitable  devise  of  a  fi»e  qua- 
£ed  or  limited ;  a  fee  in  the  surplus  rents  for  this  &milj, 

0  long  as  (hey  shall  be  lords  and  ladies  of  the  manor  of 
)ownpatrick,  "  in  case"  (and  1  must  here  read  the  wordi 
'inca8e"aBiftheywere'*  whilst"  or  "so  long  as")  certaio 
ersons  protect  the  alms-house,  &c.,  and  thus  the  Ilmita- 
ion  would  assume  the  same  character,  as  that  which  is  so 
imiliar  to  us  all,  viz.,  while  such  a  tree  shall  stand,  or  the 
appening  of  any  other  indifferent  event.  Such  bung  my 
pinion  with  respect  to  the  estate  devised  to  these  families, 

must  hold  the  g;ift  over  void.  The  law  admits  of  no  g;ift 
ver  dependant  on  such  an  estate ;  a  limitatioD  after  it  is 
oid  and  cannot  be  supported,  otherwise  it  would  take  effect 
Eter  the  time  allowed  by  law,  and  it  has  been  ^rly  ad- 
litted,  that  limitations  over  to  a  charity  do  not  differ  from 
ay  other,  but  to  be  effectual,  must  be  confined  within  the 
sual  period. 

This  decision  renders  the  con«deration  of  the  second  ques- 
on  unnecessary.     I  am,  however,  clearly  of  opinion,  that, 

1  point  of  fact,  neither  of  the  events,  upon  which  the  Uini> 
ition  over  was  to  arise,  has  happened.  First,  as  to  neglect 
I  the  fiuthful  performance  of  the  direct 

appened  ?  Clearly  not ;  for  though  the 
1  their  bill  a  charge  to  the  effect,  that  the 
lected  them,  they  did  not  produce  a  pai 
ipport  of  that  charge:  the  first  event,  the 
lie  other  event  was,  "  or  if  the  said  fai 
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and  Southwell  shall  both  become  extinct.**  The  meaning  of        1841. 
this  is,  in  case  there  should  be  a  failure  of  issue,  and  not,   TheComhu. 

aiOITEBS 

as  was  contended,  an  extinction  of  the  families  as  lords  and  or  Dovatiors 
ladies  of  the  manor  of  Downpatrick.    In  the  former  part  of  pe  clipfobd. 
the  codicil,  when  speaking  of  the  management  of  the  cha-      jud^mau, 
rity  and  the  appointment  of  the  officers,  &c.,  the  same  ex- 
pression occurs,  and  there  is  there  a  key  to  its  meaning ; 
^*  and  in  case  both  the  said  families  of  Southwell  and  Crom" 
well  shall  become  extinct,  so  that  the  manor  of  Down- 
patrick  shall  pass  out  of  the  said  families,"  plainly  showing 
that  by  the  extinction  of  the  families,  the  testator  meant  a 
&ilure  of  issue.     Now,  this  event  has  not  arisen,  for  the 
families  are  still  in  existence;  therefore,   neither  of  the 
events  has  happened  upon  which  this  limitation  over  was  to 
take  effect. 

In  that  part  of  the  argument  which  relied  upon  the  effect  of 
an  entire  dedication  of  these  estates  to  charitable  purposes, 
the  cases  of  The  Attorney^  General  v.  Tlie  Cordwainers* 
C(mpany(a)y  and  The  Attorney-- General  v.  The  Coopers* 
Company(b)y  were  cited ;  but  neither  of  those  cases  touch 
the  point  raised  here;  they  bear  no  resemblance  to  it. 
Here,  the  testator,  having  in  his  mind  the  increase  in  the 
value  of  the  estate  by  a  re-letting,  in  express  terms  devises 
the  surplus  rents  on  the  happening  of  such  an  event.  The 
case,  therefore,  is  altogether  different.  I  may  remark,  that 
in  neither  of  those  cases  did  the  Judges  express  any  opinion 
as  to  the  validity  of  the  gifts  over.  It  is  true  they  adverted 
to  them ;  but  it  is  plain  they  did  so,  not  with  an  intention 
of  recognizing  them  as  valid  gifts,  but  solely  in  reference 
to  the  question,  whether  the  parties  took  a  beneficial  inte- 


(a)  3  Mvlne  k  K.  534. 


(b)  3  Beav.  29. 
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part  of  the  devised  estates ;  they  held,  that  the 
of  a  penalty  for  the  non-performance  of  the 
mplied  a  benefit  to  the  companies,  bnt  as  to 
!  penalties  could  have  been  enforced,  there  was 


I  but  one  other  point  for  my  consideration,  and 
I  those  families,  who,  according  to  my  opinion, 
to  the  surplus  rents,  bound  to  provide  out  of 
rents  any  other  or  latter  funds  than  those  ei- 
en  by  the  testator  for  the  effectual  maintaining 
itable  iostitutions?  They  clearly  are  not,  the 
f  the  testator  is  manifest,  and  by  that  alone  I  am 
id.  The  case  of  7%e  Attorney- General  v.  Gai- 
18S  been  cited  on  this  point.  It  appean  to  me 
be  some  omission  in  the  report  of  that  caw; 
e  of  law  is  there  liud  down  correctly,  although 
on  seems  to  go  beyond  it.  I  shall  follow  tbe 
le,  and  not  the  deviation,  which  probably  was 
by  some  provision  in  that  case. 

is  case  the  surplus  rents  are  to  go  to  the  lamilies 
ippears  to  me  quite  immaterial  in  what  light  tbey 
whether  as  heirs  at  law  or  devisees ;  that  can- 
f  way  affect  tbe  rights  of  the  charities,  and  ts 
s  are  the  only  ones  at  present  before  me,  I  do 
yself  called  upon  to  pronounce  any  opinion  oa 
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CASES  IN  CHANCERY. 


257 


I' 


Declare  the  surplus  rents  and  profits  of  the  lands  of  Lis- 


1841. 

■V- 


Decree. 


towder  and  Ballydian  in  the  pleadings  mentioned,  after  the   The  Comhis- 

SIONEBS 

payment  of  the  sum  of  237/.  late  Irish  currency  therein  men-  of  Donations 
tioned,   according  to  the  true  construction  of  the  will  and  de  Clipfobd. 
codicil  of  Edward  Southwell^  the  testator  in  the  pleadings 
named,  are  not,  in  the  events  which  have  happened,  appli- 
cable to  the  charitable  purposes  in  the  pleadings  mentioned  ; 
and  the  parties  agreeing  by  their  council  in  open  court,  that 
A.  jB.,  &c.  &c.,  shall  be  nominated  and  appointed  new 
trustees  of  said  charity,  and  the  said  A.  B,y  &c.  &c.,  con- 
senting to  act,  let  the  Defendant,  the  Rev.  Williatn  Broum- 
low  Forde^  the  heir-at-law  of  Mathew  Forde^  Esq.,  de- 
ceased, who  was  the  surviving  trustee  in  the  said  codicil 
named,  convey  the  said  lands  and  premises  to  such  new 
trustees,  and  their  heirs.    And  let  a  proper  deed  of  convey- 
ance be  executed  accordingly,  the  other  Defendants  agree- 
ing to  prepare,  and  be  at  the  costs  and  charges  of,  a  pro- 
per conveyance  in  that  behalf.  And  in  case  the  said  parties 
shall  differ,  refer  it  to  the  Master  to  settle  and  approve  of 
a  proper  deed  or  deeds  for  such  purpose  ;  and  on  the  exe- 
cution of  said  conveyance,  let  the  Plaintiffs  bill  be  dis- 
missed, but  without  costs. 

Reg.  Lib.  85,  fol.  237,  1841. 
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4C0RP0RATED    SOCIETY   in    Dublin 

OMOTING    English   Protestant    Schools    in 
Dr.  RICHARDS. 

M   MITCHELL,  upon  his  marriage  with  Jane 
■red  into  articles  in  the  year  1 764,  whereby  he  co- 


itb  rcnuloder  (aubject  to  ft  jaintiu-F  of  150/.  per  uooD  for  )■>■ 
rired)  to  bis  children  in  strict  uttlement,  with  u  ultiniaM  r«- 
■  ;  but  In  cue  he  (hould  die  withonl  iMue,  or  nuking  ■wIU.iImd 
In  1773,  T.  M..  hsTing  prcTJaulj  Bcquired  other  ntat«i,  uid 
ehii  will,  ud  thereby,  after  chuging  "  hia  unsettled  r«>l  eMate" 
ITS  the  rest  ud  residue  of  bi*  uid  unsettled  red  ectUe  to  hia 
renuilnder  lo  the  IncorporMed  Society  for  promoting  Protestsot 
ad  their  successors  for  erer .  In  1 T  74,  T.  M.  died.  In  I  (W  t . 
I  charge  4Dd  legacies  thrown  upon  the  unsettled  estate,  said  all 
er  in  tbatestate  to  /.  H.  R.  Id  181 1,  Jme  M.  died.  In  iCiO 
DcietT  claimed  the  eMMea  from  J.  N.  R.  J.  N.  A.,  in  >  oor- 
h  the'Socictj,  whilst  he  did  not  admit  the  right  of  the  Sotirt; 
lubt,  alwaya  stated,  that  ha  was  readj  to  account,  and  had  no 
e,  than  what  would  appear  due  on  foot  of  such  an  account.  In 
lis  will  devised  T.  itf. 'j  estates  amongst  others,  aa  his  own,  upon 
R.'i  death,  a  suit  was  Instituted  to  carrj  the  trusts  at  his  (riil 
le  Incorporated  Societj  filed  a  charge,  rlaiming  the  estate ;  the 
(uDBt  them,  and  that  J.  N.  R.  was,  at  the  time  of  bis  dsalh. 
I  pursuance  af  that  report,  a  decree  and  aale  were  had,  nodtr 
baser  a(  a  partion  of  T.  M.'i  estate. 
1  SocietT,  commenced  inI837,  it  was  held,  that  the  estates  com. 

passed  under  the  will  of  T.  Af.,  by  the  words  *'  his  unsettled 

other  estates. 

on  af  J.  N.  B.  and  his  representaliic,  was  not  an  adrerse  pos- 

iofthe3&4'Will.  IV.  c.  37,  at  the  time  oflhe  passing  ot  that  Act. 

(he  correspondence,  which  passed  between  /.  N.  R.  and  the  So- 
nent  in  writing,  to  bring  the  caae  within  the  14t))  sectianaf  the 

Drporationforiteawnpnrposes,thDDghTOidatIaw,isgoodinequil;. 
litv  in  this  countrj  bare  an  inherent  jurisdiction  in  cases  of  charity. 
e  old  Statutes  of  Limitations,  and  the  3  &  4  Will  IV.  c.  a7,  it, 
red  the  remedy,  whereas  under  the  latter,  when  the  remedy  ii 
the  real  owner  are  eitiogulshed,  and  are  in  effect  transferred  to 

icluded  in  any  of  the  early  Statutes  of  Limitations,  nor  were  cha- 
>  those  Acts  whtcb  equitj  applied  in  all  other  cases ;  and  aemblr, 
leen  included  within  the  enactments  of  the  3  &  4  WiU.  IV.  c.  37, 

his  cause,  the  Court,  under  the  circiunstaDcet,  directed  aimusl 

decreed  to  abide  his  own  costs. 

lecreed  to  pay  so  much  ot  the  casta  of  the  cause  as  was  incurred 
ited  on  (he  Statute  of  Limitations,  and  ta  abide  bis  own  costs  of 
I  the  hearing. 

C,  the  solicitor  of  the  Society,  was  r^ected  so  far  as  it  wsi 
gmant  of  J.  N.  R.  of  the  title  ofthe  Incorporated  Society. 
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■V- 


venanted  and  agreed  in  consideration  of  1500/.  {WssLordTs 
portion),  to  settle  certain  estates,  in  which  he  was  seised  of   Ihcobpoba- 
an  estate  in  tail  male,  upon  the  following  trusts ;  in  trust  «. 

BlCHAMDl. 


for  Idmaelf  during  his  life,  and  after  his  decease,  in  case 

Jane  Lord  survived  him,  upon  trust  to  provide  for  her  a 

jointure  of  150/.,  with  remainder  to  his  first  and  other  sons  in 

tail  male  by  Jane  Lord,  and  in  default  of  such  issue,  to  his 

first  and  other  sons  by  any  after  taken  wife,  with  remainder  to 

his  issue  female  as  tenants  in  common,  and  in  de&ult  of  such 

issue,  to  his  own  right  heirs ;  and  in  case  the  said  Topham 

Mitchell  should  die  without  issue,  or  making  a  will«  then, 

and  in  that  case,  the  said  lands  and  premises  were  to  go  to 

Ann  Lawson,  the  mother  of  the  said  Topham  Mitchell^  her 

heirs  and  assigns. 


nV^VvV^^^MC^Vv  # 


The  marriage  was  afterwards  solemnized,  and  fines  and 
recoveries  levied  and  suffered,  but  no  settlement  was  ever 
made  in  pursuance  of  the  articles. 


Prior  to  1773,  Topham  Mitchell  acquired  other  estates 
upon  the  death  of  an  uncle,  and  being  thus  seised  of  two 
classes  of  estates,  one  included  within  the  articles  of  1764, 
and  the  other  not,  and  having  no  issue  by  Jane  Lordy  he, 
on  the  21st  of  October,  1773,  made  his  will,  which  was  as 
follows: — ^'  I  leave  and  bequeath  unto  my  dearly  beloved 
wife  Jane  Mitchell^  all  such  personal  estate  whatsoever,  as 
I  shall  die  possessed  of,  interested  in,  or  entitled  unto,  freed, 
exonerated  and  discharged  o^  and  from  all  such  debts  and 
demands  whatsoever,  as  shall  be  due  or  owing  by  me  at  the 
time  of  my  decease,  and  I  do  hereby  subject  and  make  lia- 
ble all  my  unsettled  real  estate,  to  the  payment  of  all  such 
debts  and  demands  as  shall  be  due  or  owing  by  me  at  the 
time  of  my  decease,  and  also  the  payment  of  the  sum  of 
300/.  sterling,  which  I  do  hereby  leave  and  bequeath  unto 
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in  Lucas,  to  whom  I  also  leave  all  the  books  in  my 
tok-case,  likewise  the  said  book-case,  as  a  small  token 
egatd  for  him :  and  I  do  hereby  order  and  direct, 
;fa  all  convenient  speed  after  my  decease,  a  compe- 
t  of  my  said  unsettled  real  estate  may-  be  sold,  for 
t  and  dischai^e  of  all  my  said  debts  and  my  said 
>f  300/. ;  and  as  to  all  the  residue  and  remainder  of 
unsettled  real  estate,  which  shall  remain  after  pay- 
my  aaid  debts,  and  of  my  said  legacy  of  300/.,  I  do 
^ve,  devise,  and  bequeath  the  same  to  my  said  wife 
'itchellf  and  her  assigns,  for  and  during  the  term  of 
iral  life,  if  she  shall  so  long  continue  my  widow; 
n  and  immediately  after  the  decease  of  my  said  vi£e, 
se  she  shall  happen  to  marry  again,  then  I  give,  de- 
d  bequeath  the  remfunder  of  my  stud  unsettled  real 
into  the  Incorporated  Society  in  Dublin  for  pro- 
English  Protestant  Charter  Schook  in  Ireland,  and 
iccesBors,  for  ever;  and  I  do  hereby  nominate  and 
my  said  dear  wife,  and  M.  Coieman,  to  be  myes- 
of  this  my  last  will  and  testament." 

iam  Mitchell  died  in  1774,  without  having  had  any 
eaving  his  wife,  Jane  Mitchell,  him  surviving. 

;ptember,  1601,  Jane  Mitchell,  who  had  paid  off  w- 
ibts  of  the  testator,  and  the  legacy  of  300/.  to  Mr. 
,uca»,  and  thereby  acquired  to  the  extent  of  herpay- 
a  chaige  upon  the  fee  of  the  estates,  called  in  the  viU 
nsettled  estate,"  sold  to  John  Nunn  Richards,  for  a 
1200/.,  and  an  annuity  of  200/.  per  annum,  all  tier 
itle  and  interest  in  the  estates  of  Topham  Mitckeli, 
under  the  articles  of  1764,  as  the  will  of  1773, 3ai 
r  rights  as  agunst  the  estates  called  by  the  will "  liic 
ed  estate,"  on  foot  of  all  judgments,  debts,  siop'^ 
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contract  debts,  funeral  expenses,  and  legacies  paid  by  her         l&*l- 
to  exoneration  of  said  last-mentioned  estate.  Ixcomroi 

TED  SoCtI 

In  180Z,  John  Nunn  Bicbardi,  being  thus  entitled  as       "^°*"' 
assignee  of  Jane  Mitchell,  paid  off,  and  took  an  assignment      ^'«**''^ 
of  an  old  outstanding  mortgage,  vhicli  affected  a  portion  of 
the  estates  of  Topkam  Mitchell  not  included  in  the  ardcles 
of  1764. 

In  the  year  1811,  Jane  Mitchell  died  intestate;  of  this 
fact  the  Incorporated  Society  did  not  become  aware  until 
the  year  1820,  but  immediately  upon  her  death  becoming 
known  to  the  Society,  Mr.  Card,  their  law  agent,  wrote 
the  following  letter  to  Mr.  John  Nunn  Richards. 

"Dublin,  York-street,  20th  October,  1820. 

"  Sir, — On  the  part  of  the  Incorporated  Society  in  Dub- 
lin, for  promoting  English  Protestant  Schools  in  Ireland,  I 
beg  to  inform  you  that  the  Society,  under  the  will  of  the 
late  Topham  Mitchell,  Esquire,  became  entitled  to  a  re- 
ver^on,  after  the  decease  of  his  widow  the  late  Mrs.  Jane 
Mitchell,  in  his  unsettled  estates ;  and  I  beg,  on  the  part 
of  the  Society,  to  apply  to  you  to  put  the  Society  into  the 
possession  of  the  sereral  lands  and  premises  following,  that 
is  to  say,  the  lands  of  Portlahane,  Dnunna,  Bredagh,  Gurt- 
ney,  Plederlagh,  Ballyrock  and  Ballyclasby,  in  the  county 
of  Tipperary,  and  Raystown  in  the  county  of  Meath,  with 
their  appurtenances,  which  you  are  now  in  the  possession 
<^,  and  to  which  the  Society  are  entitled  as  above  stated. 
I  request  the  &TOur  of  your  answer  before  the  25th  instant, 
upon  which  day  I  shall  have  to  report  to  the  Society  of  my 
proceedings.  "  Yours,  &c. 

"  F.  J.  Card. 

"  J.  N.  Richards,  Esq.,  Wexford:' 

VOL.  I.  T 
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On  the  23rd  of  October,  Mr.  Richards  replied  as  fol- 
lows : 

''  Hermitage^  near  Wexjbrdy  Oct.  23,  1820. 

*^  Dear  Sir, — I  have  been  favoured  with  yours,  as  agrat 
to  the  Incorporated  Society,  desiring  information  as  to  the 
affairs  of  Topham  Mitchell  deceased.  I  did  not  know  that 
you  were  the  agent,  or  I  should  have  addressed  you  on  that 
business  long  since,  the  information  I  can  afford  I  will  give 
you  with  much  pleasure,  as  I  feel  myself  much  interested 
in  so  doing,  and  think  can  benefit  both.  The  limits  of  a 
letter  cannot  answer  this  purpose.  I  shall  be  in  Dublin  in 
November  as  early  as  I  can,  and  will  then  call  on  you.  1 
should  observe,  that  Mrs.  Mitchell  filed  a  bill  against  the 
Society,  on  the  foot  of  several  demands  which  I  now  repre- 
sent, she  obtsdned  a  conditional  decree,  which  cause  I  meant 
to  renew.  Look  at  those  proceedings  before  I  shall  see 
you,  and  it  will  give  you  much  information.  Few  of  the 
estates  or  townlands  you  have  mentioned  passed  under  Mr. 
MitchelFs  will.  He  was  tenant  for  them,  and  left  insuffi- 
cient to  cover  his  wife's  annuity  or  jointure,  and  pay  his 
debts.  You'll  see  it  more  clearly  set  out  in  the  pleadings. 
When  I  go  up  you  shall  have  full  information. 

"  I  am,  dear  Sir,  yours  truly, 

^^  John  Nunn  Richards. 

"  P.  S. — I  should  tell  you,  exclusive  of  Mrs.  MitcheWs 

jointure,  she  took  a  life  estate  in  her  husband's  property. 

''F.J.  Card,  Esq. 
"  York-street,  Dublin:' 


Mr.  Card  having,  from  time  to  time,  written  to  Mr.  Ri' 
chords,  urging  him  to  do  something,  Mr.  Richards  re- 
plied as  follows  on  the  12th  of  January,  1821.     He  says: 
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'*  Since  my  return  home  I  hare  not  been  able  to  attend 
to  any  bimness,  and  to  look  through  the  papers,  &c.,  of 
Mrs.  MitcheU,  vill  take  from  three  to  four  days,  as  on 
my  remoT^  from  Dublin,  all  my  title  deeds  and  papers 
were  put  in  a  very  lai|fe  chest,  never  since  sorted  or 
examined,  in  which  Mrs.  MitcheWs  are  contuned.  i  told 
you,  I  should  take  i^  my  account  the  ensuing  term,  which, 
please  God,  I  will,  and  copies  of  all  deeds  under  which 
I  claim  to  be  entitled.  I  must  be  in  town  early  in 
February,  as  I  have  some  meetings  in  OttiwelTs  buta- 
oeas  to  attend  to,  besides  your  business,  and  immediately 
after  my  arrival  you  shall  have  a  statement  of  my  claims. 
I  do  not  see  why  the  Society  should  be  so  pressing.  It  is 
not  my  wish  to  delay  an  hour,  nor  my  interest,  as  it  will 
appear.  I  have  large  demands  over  anything  1  have  in 
possession ;  and  I  before  mentioned  to  you  it  was  my  wish 
to  meet  them  in  the  most  amicable  manner.  1  can  serve 
them  much  in  many  instances,  and  require  nothing  I  shall 
not  appear  fuUy  justified  in  demanding.  As  soon  as  I  go 
to  town  I  will  call  on  you."  Again,  on  the  5th  of  Febru- 
ary, 1821 :  "  I  have  all  my  papers  and  accounts  ready,  so 
that  we  can  adjust  our  settlement  in  a  very  short  time." 
Again,  on  the  2Sth  of  February  :  "  When  it  may  be  con- 
venient I  shall  be  glad  to  hear  from  you,  as  I  think  all 
matters  on  my  part  may  be  settled  in  a  very  short  time, 
bdng  merely  matters  of  account."  Accompanying  this 
letter  were  two  accounts  which  were  headed,  "  The  estate 
of  T^htim  Mitchell,  Esq.  deceased,  to  his  creditors,  devi- 
sees and  representatives,  Dr."  Upon  these  accounts  there 
was  a  balance  of  7783/.  Za.  4d.  in  favour  of  J.  N.  Richards. 
AguD,  on  the  10th  of  March,  J.  N.  Richards  writes :  "  I 
must  leave  town  tomorrow  or  the  next  day,  to  return  early  in 
t2 
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May,  as  I  have  other  matters  besides  my  accounts  with  you ; 
therefore,  I  hope  you  will  have  considered  all  matters  be- 
fore then,  that  we  should  go  into  such  statement  as  I  pro- 
posed in  case  of  need.  It  is  the  interest  of  your  client,  how- 
ever entitledi  to  effect  a  settlement  as  much  as  mine.'* 

The  Incorporated  Society  having  agreed  to  the  terms  pro- 
posed by  Mr.  Richaids,  he,  on  the  4th  of  April,  1821,  wrote 
as  follows :  *^  1  have  just  been  favoured  with  your  letter, 
saying  the  Incorporated  Society  had  agreed  to  the  terms  I 
proposed,  which  I  conceive  to  be  much  more  for  their  inte- 
rest than  mine,  but  at  the  same  time  it  may  be  well  for 
both,  and  at  all  events  better  than  law.  Send  me  down 
the  draft  submissions,  &c.,  that  I  should  send  it  to  my  son, 
to  be  approved  with  my  observations."  The  draft  having 
been  forwarded  as  directed,  Mr.  Richcurds^  when  returning 
it,  wrote  as  follows : 

«'  IZth  May,  1821. 

<*  Dear  Sir, — 1  have  read  the  draft  of  the  submission 
and  bond  you  sent  me,  and  have  made  some  few  alterations 
of  no  consequence,  but  as  I  conceive  makes  it  more  cor- 
rect. I  send  you  my  draft,  together  with  your  own,  as  also 
a  draft  of  the  bond  to  attend  the  submission  such  as  yon 
sent  me.  I  have  not  laid  either  before  counsel,  but  merely 
read  and  altered  them  on  my  own  judgment.  After  yon 
approve,  return  those  drafts  to  be  settled  by  my  son,  and  I 
will  not  give  much  delay  after,  as  I  am  anxious  to  have  all 
matters  settled  before  I  shall  leave  town. 

'*  I  am,  dear  Sir,  yours  truly, 

"John  Nunn  Richards. 

^^  F.J.  Card,  Esq.,  20,  York^treet:' 
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Again,  on  the  20th  of  June,  after  Mr.  Richards"  counsel 
had  settled  the  draft  submission,  he  writes  to  Mr.  Card: 
'*  I  send  you  the  draft  of  a  submission  as  settled  by  coua- 
sel,  it  alters  in  a  small  degree  from  yours,  but  I  think  you 
will  find  it  more  correct ;  it  contains  all  the  spirit  of  yours, 
as  to  the  persons  to  arbitrate,  with  scnne  additional  matter 
that  my  case  requires,  which  your  own  judgment  must 
point  out.  I  return  your  submission  also;  but  let  mine  be 
the  one  engrossed  as  best  suitable  for  all  parUes."^  And 
in  another  letter  of  the  same  date,  he  says,  "  the  draft  of 
the  submission  was  most  carefully  read  and  amended,  should 
your  counsel  see  any  objecdon  (which  I  wish  they  can- 
Dot)  my  son  will  meet  the  party  when  they  please  for  ex- 
planation, &c.,  the  further  progress  rests  with  yourself." 

This  draft  submisuon  was  never  executed ;  the  material 
^fference  between  the  ori^nal  draft,  and  that  as  altered  by 
Mr.  Richards'  counsel,  consisted  in  a  statement  which  put 
the  Society  upon  proof  of  their  title ;  but  this  statement 
was  apparently  inconsistent,  and  contradicted  by  portions 
of  the  draft  as  drawn  by  Mr.  Card,  which  were  allowed  to 
stand  by  Mr.  Richards'  counsel.  Subsequently  to  the  20th 
of  June,  1821,  several  letters  passed  between  Mr.  Richards 
and  Mr.  Card,  relative  to  the  documents  in  the  possession 
of  Mr.  Richards,  and  in  one  of  those  be  expressed  himself 
as  follows :  "  I  fear  1  must  go  to  the  country,  or  the  city 
will  very  soon  leave  my  acts  with  the  Society  to  be  settled 
by  my  executors." 

Before  anything  final  had  been  settled  with  regard  to  the 
atbitraUon,  Mr.  John  Nunn  Richards  died,  having  first 
made  a  will,  dated  the  21st  of  November,  1821,  in  which, 
after  reciting  that  he  was  seised  in  fee  of  the  lands  com- 
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compriaed  in  the  articleB  of  1764,  as  his  subsequently  ac-  18*1. 

quired  estates,  and  that  an  account  might  be  taken  of  the  Ihcobpob- 

fuiarges  on  said  estates,  which  had  become  vested  in  John  v. 

N.  Richards,  under  the  deed  of  the  Ist  of  September,  1801,  ^^'" 

and  also  of  the  rents  and  profits  of  those  estates  received  by  "™  ' 
John  Nutm  Richards  and  his  representatives,  since  the  death 
of  Jane  Mitchell. 


To  this  bill  the  representatives  of  Richards  at  first  de- 
murred ;  but  the  demurrer  having  been  overruled(<i),  they, 
in  1839,  filed  their  answer,  and  thereby  insisted  not  only 
upon  the  Statutes  of  Mortmun  and  the  ill^ality  of  the  de- 
vise, it  being  a  devise  to  a  Corporation  for  its  own  purposes ; 
but  relied  upon  the  Statute  of  Xjmitations,  as  a  bar  to  any 
rights,  which  the  Plaintifis  could  otherwise  have  enforced, 
lliey  also  submitted,  that  even  were  the  Plaintifis  to  suc- 
ceed in  establishing  a  claim  under  the  will  of  Topham 
Mitchell,  that  such  claim  must  be  limited  to  the  lands  ac- 
quired subsequently  to  the  articles  of  1764,  the  lands  therein 
comprised  not  being  a  part  of  Topham  Mitchelts  *'  unset- 
tled estate,"  according  to  the  true  construction  of  his  will. 

On  the  part  of  the  Plwinti^  certain  admissions  made  in 
1821,  by  J.  N.  Sichm-ds  to  Card,  with  respect  to  the  title 
of  the  Society  to  the  lands  in  question,  were  ofiered  in  en- 
dence,  but  being  parol,  were  rejected. 


The  AttoTRejf- General,  the  Solicitor- General,  Mr.  .S. 
Collins,  and  Mr.  Otway,  for  the  Plaintiffs. 

The  principal  question  rused  by  the  Defendants  is  the 
validity  of  this  devise  to  the  Society.     First,  it  is  said 

(o)  SauMC  &  S.  5j9- 
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Plaindlb  are  in  time  ;  they  filed  their  bill  within  the  five  184 
years  allowed  by  the  fifteenth  Becdon  of  the  Act ;  for  what-  imcobi 
ever  view  may  be  taken  of  the  transactions,  or  the  position  ^^ 

in   which  Richards  and   his   representatives  have  stood,         

it  cannot,  with  success,  be  nuuntained  that  their  posses-  '*''"' 
sion  was  adverse.  In  those  letters,  Richards  again  and 
again  repeats,  that  he  ts  but  a  nior^;agee,  and  an  account- 
ing party,  that  as  such  alone  he  claims  an  interest  in  the 
estate,  and  that  he  is  most  anxious  to  come  to  an  account, 
as  he  would  thereby,  in  his  opinion,  be  a  guner.  The  last 
point  made  by  the  Defendants,  and  that  going  to  a  portion 
of  the  relief  only,  is  this,  that  the  estates  which  were  com- 
prised in  the  articles  of  1 764,  did  not  pass  under  the  words, 
"  unsettled  real  estate."  This  position  it  would  be  difficult 
to  support.  Lord  Eldon  says,  in  Church  v.  Mundy{o), 
"  that  the  best  rule  of  construction  is  that,  which  takes  the 
words  to  comprehend  a  subject  that  falb  within  their  usual 
sense,  unless  there  is  something  like  declaration  plain  to  the 
contrary  :"  that  principle  was  recognized  and  acted  upon  in 
a  late  case  of  Doe  r.  Thomas(b'),  where  the  case  of  QxAe 
V.  Gerrard{c)  was  cited,  which  was  this,  a  man  devised 
part  of  his  'lands  to  A.  for  life,  another  part  to  B.  for 
years,  and  then  he  devised  all  bis  lands,  not  settled  or  de- 
vised, to  Thomas  Keepe  and  his  heirs,  and  it  was  held  the 
reversion  of  the  lands  devised  to  A.  and  B.  passed  to  Tho- 
taat  Keepe.  In  the  present  case,  the  words  *'  unsettled  real 
estate"  do  comprise  the  lands  included  in  the  ardcles,  for 
in  the  strictest  sense  of  the  words,  they  were  unsettled  es- 
tates, as  at  the  time  of  the  will  Topkatn  Mitchell  had  no 
children,  and  the  ultimate  limitation  in  the  articles  was  to 
Topham  Mitchell  and  his  heirs.  But  upon  this  point  there 

(a)  \b  Ves.  3!>6, 40G. 

(6)  1  MuiD.  &  G.  335 ;  I  Scott,  N.  B.  359. 

(c)l  L«v.  212;  iSftund.  Ifll. 
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ire  also  express  authorities.  In  Strode  v.  Lady  BuMae^a),  a  • 
testator  being  entitled,  under  varions  setdements,  to  estates 
for  life  and  in  tul,  in  different  lands,  with  remainders  over 
to  his  own  issue,  and  an  ultimate  remainder  to  himself, 
and  having  no  issue,  devised  all  his  lands  "  out  of  settle* 
ment,"  to  his  nephew,  and  it  was  held  that  the  revermon 
in  fee  in  those  estates  passed.  In  Chester  v.  CheBter(b)>  the 
devise  was,  "  all  his  lands  not  by  him  formerly  settled, 
or  thereby  by  him  otherwise  disposed  of,"  and  yet  it  was 
held,  that  the  reversion  in  a  portion  of  the  estate,  wliich 
the  testator  had  previously  settled,  on  the  marriage  of  bia 
son,  upon  his  son  in  tail,  passed  under  those  words.  Th^c 
the  Court  had  much  stronger  words  to  deal  with,  and  yet 
the  Lord  Chancellor,  and  the  Judges  who  were  called  in 
to  assist  him,  had  no  doubt  on  th^  nunds,  as  to  the  rever- 
sion passing  under  those  words,  the  Lord  Chancellor  saying 
in  his  judgment,  "the  same  lands  may  be  sud  to  be  set- 
tled and  unsettled,' viz.,  with  regard  to  all  the  estates  ex- 
hausted, and  of  which  particular  estates  are  limited,  the 
land,  as  to  these  estates,  may  well  be  s^d  to  be  settled  ; 
though  in  respect  of  the  revermon  in  fee,  it  may  properly  be 
said  the  land  is  not  settled."  These  authorities  appear  to 
conclude  the  present  point,  and  to  leave  this  Court,  even 
had  it  a  doubt,  without  any  discretion  as  to  what  passed 
under  the  words,  "  unsettled  real  estate."  But  when  this 
Court  considers  the  words  used,  not  estates,  but  "  estate," 
and  that  the  lands  comprised  in  the  articles  formed  the 
great  proportion  of  Topham  MitcheWs  property,  it  would 
not,  even  were  it  without  authority  to  guide  it,  readily 
hold  that  these  lands,  which  were  the  greater  portion,  did 
not  pass  under  those  words,  particularly  when  the  testator 
subjects  them  to  the  payment  of  his  debts  and  legacies. 

(o)   2  Vern.  621.  (b)  3  P.  Wm».  55. 
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Mr.  Serjt.  IVarren,  Mr.  B.  Moore,  Mr.  W.  Brooke,  and 
Mr.  RoUeston,  (ot  the  representatives  of  J.  N.  Richards. 

The  Plaintiff  here  hare  do  title  whatsoever,  for  even  if 
the  Court  were  of  opinion,  that  the  words  on  the  face  of  the 
will  enable  it  to  say,  that  the  devise  was  for  the  benefit  of 
the  Corporation,  to  whom  the  estate  is  professed  to  be  given, 
yet  such  a  devise  is  not  only  void  under  the  Statutes  of 
Mortmiun,  but  excepted  out  of  the  Statute  of  Wills. 

The  early  English  Statutes  of  Mortinain(o)were,  hyPoy- 
nin^aAct{b),  declared  to  be  the  Statute  law  of  the  land,  and 
no  one  can  for  a  moment  doubt,  but  that  a  gift  to  a  Corpora- 
tion, for  a  charity,  which  is  to  last  forever,  violates  not  only 
the  spirit,  but  the  language,  of  those  Statutes.  Butitissaid 
the  license  from  the  Crown  renders  the  consideration  of  those 
Acts  unnecessary ;  and  so  it  might,  had  the  license  in  this 
case  been  a  valid  one,  which  it  is  not,  for  the  will  was  made 
long  prior  to  the  Act  enabling  the  Crown  to  grant  such(c) ; 
and  under  the  law  as  it  then  stood,  it  was  an  essential  pre- 
liminary to  the  license,  to  sue  out  a  writ  ad  quod  damnum, 
Co.  Litt.(d)  Now,  this  writ  required  the  lands  to  be  sped- 
fied  in  it,  and,  therefore,  not  only  by  reason  of  the  form  of 
this  license,  but  also  by  the  fact  of  such  writ  not  having  been 
sued  out,  it  ^Is  to  protect  the  Plaintiffs  here  from  the  effect 
of  the  Statutes  of  Mortmain. 

That  a  devise  to  a  Corporation  is  excepted  out  of  the 
Statute  of  Wills  is,  of  course,  admitted ;  but,  then,  it  is  con- 
tended, that  in  all  cases  of  charity  this  Court  has  exercised 
an  original  inherent  jurisdiction,  which,  independent  of  all 

(a)  9  Hen.  III.  c.  36 ;  7  Edw.  1.  c.  1  ;  IB  Edw.  1.  c.  1  ;  34  Edw.  I. 
c.  3;  15  Rich.  II.c.  6. 
(ft)  10  Hen.  VII.  <■.  22.  (c)  32  Gen.  111.  c.  31. 

(e0  99,  &.  note  1. 
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■  .    ^^^'    .     those  Acts,  enables  it  to  effectuate  the  present  devise.    This 

.  Ihcobpoxa-    jurisdiction  must  be  rested  upon  some  authority  ;   to  say 

TED  SOCIXTT 

,  V.  that  it  exists,  is  not  sufficient.  In  The  Attamey^Generai  v. 

Fl6od{a)y  which  appears  a  case  in  all  respects  similar  to  the 

present,  such  a  jurisdiction  was  denied,  and  a  demurrer 

to  the  bill  was,  after  great  consideration,  allowed  by  the 

Lord  Chancellor,  who  had  called  to  his  assistance  Lord 

^  Chief  Justice  Doumes.     Without  overruling  that  case,  the 

Plaintiffs  here  cannot  obtain  relief.  The  case  of  The  Idctyor  of 
^         ^i  Reading  v.  Lane(jk)j  relied  upon  by  the  Master  of  the  Rolls, 

,'  I  upon  the  argument  of  the  demurrer,  it  must  now  be  ad- 

mitted, will  not  support  his  view ;  it  was  evidently  decided 
\     I  subsequent  to  and  upon  the  enactments  of  the  43  Eliz.  c.  4, 

t  and  so,  it  would  appear,  were  all  the  cases  which  have  been 

^  mentioned  or  relied  upon  by  the  Plaintifis.     Then  as  to  the 

doctrine  of  the  Lord  Keeper,  in  The  Attorney-  General  v. 
Tancred(c)i  which  was  also  relied  upon,  its  value  is  much 
diminished  by  a  reference  to  the  opinion  of  the  same  Judge, 
in  The  Attorney^  General  v.  Bradleyid)^  when  reprehending 
the  Courts  for  giving  to  the  Statute  of  43  EUiz.  a  retrospec- 
tive operation,  he  says,  "  it  is  true,  and  I  am  sorry  for  it, 
I     ^  that  there  are  old  precedents  in  this  Court,  where  by  a  per- 

l  verse  and  mistaken  construction  of  the  Statute  of  Elizabeth, 

this  Court  has  enabled  persons  to  give  to  charities,  who  had 
no  power  to  do  so  by  law ;  and  it  is  as  true,  that  these  pre- 
cedents not  only  injured  private  families,  but  became  a  pub- 
lic nuisance,  which  called  upon  the  L^islature  to  interpose 
to  stop  them ;  but  I  found  the  equity  of  this  Court  liberal 
and  impartial,  and  no  respecter  of  persons  and,  please  God, 
I  will  leave  it  so." 

(a)  Hayes  k  J.  App.  xxi ;  Hayes,  611. 

(ft)  Toth.  32;  Duke,  Char.  Uses,  361.  Bridg.  ed. 

(c)  1  Eden,  10 ;  Ambl.  351.         (d)  1  Eden,  482. 
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The  judgment  of  Lord  EUon  in  The  Attorney-  General 
V.  The  Skinners'  Company(a)y  contains  passages  scarcely 
reconcileable,  at  least  if  that  part  of  it,  relied  upon  by  the 
Master  of  the  Rolls,  be  considered  as  a  recognition  by  him 
of  an  inherent  jurisdiction  ;  in  the  commencement  he  says, 
*^  between  the  date  of  it  (the  will),  and  the  passing  of  the 
Act  of  the  43  Eliz.,  there  was  a  long  period  of  years,  during 
which,  this  paper,  called  a  will,  had  no  operation.*'  If  Lord 
JEldan  were  of  opinion  that  such  a  jurisdiction  existed,  he 
would  not  have  expressed  himself  in  such  decided  terms, 
besides,  in  another  passage  he  merely  speaks  of  it  as  a 
supposed  jurisdiction.     The  opinion  of  Sir  John  Leach  in 
The  Attorney- General  v.  Master  of  Brentwood  School{b) 
was  also  r^ed  upon,  but  his  observation  there  was  scarcely 
called  for,   and  certainly  is  not  in  -  accordance  with  his 
remark  in  The  Attorney^  General  v.  The  Skinner* s  Com- 
pany(c)j  where,  in  answer  to  an  argument  which  was  urged, 
he  says,  **  it  is  very  singular,  but  certainly  true,  that  a  de- 
vise to  a  Corporation  before  the  43  Eliz.,  has  been  esta- 
blished as  a  good  appointment  under  that  Statute."     Now, 
it  is  plain,  that  had  Sir  John  LeacKs  opinion  been  such  as 
it  was  stated  to  be  by  the  Master  of  the  Rolls,  he  never 
could  have  made  such  a  remark,  on  the  contrary  he  would 
have  referred  the  establishment  of  such  devises  to  the  right 
principle,  this  original  inherent  jurisdiction.     These  are 
the  only  authorities,  or  rather  dicta^  which  were  relied  upon 
by  the  Master  of  the  Rolls,  and  it  seems  to  us  that  they  by 
no  means  support  the  judgment  he  pronounced  upon  the 
demurrer,  or  counteract  the  weight  of  authority  against 
such  a  jurisdiction.     There  is  no  authority  to  be  found 
prior  to  the  43  Eliz.,  but  there  are  several  cases  since  that 
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(a)  2  Ross.  407. 

(&)  1  Mjlne  &  K.  376. 


(c)  5  Madd.  200. 
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Act,  in  all  of  which  the  judges  have,  In  eSectaatiiig  the  giftft, 
expressed  themselveB  in  terms  negativing  any  jttrisdiction 
in  this  Court,  save  that  derived  under  the  provisions  of 
the  43  Eliz.,  Downing  CoUege  Caae{a),  Eyre  v.  Stu^U- 
bury(b)  CoUiaon'a  Case{c),  Jetmer  v.  Uarper{d),  Anomf- 
moua{e)i  Bex  v.  Ne«man(/),  The  Attomey-GeHeral  t. 
Sathorpe(s),  Com.  Dig.(k),  Bro.  Abr.(i),  Vin.  Abr.(k\ 
FUz.  Abr.{t). 

But  even  were  this  Court  of  opinion  that  it  had  jarift- 
diction  to  enforce  this  gift  for  the  Society,  their  rights  hare 
been  barred  by  the  Statute  of  LimitationB(m) ;  fitst,  we  say 
that  the  possession  was  adverse  at  the  passing  of  the  Act; 
and  secondly,  that  no  acknowledgment  has  been  given 
within  the  14th  section  of  the  Act.  The  second  section  of 
the  Act  ascertains  when  the  title  of  a  party  commences,  and 
according  to  that  section  the  titie  of  the  Plaintiffs  accrued 
in  1811,  a  period  oftwenty-Nx  years  prior  to  the  filing  of 
their  bill,  and,  therefore,  more  than  sufficient  to  bar  their 
chums,  unless  they  can  bring  themselves  within  the  15th 
section,  by  showing  that  the  possession  was  not  adverse  at 
the  time  of  the  passing  of  the  Act,  Nepean  v.  Kniffkt(n), 
Holmes  v.  ^ewland3(p),  or  that  there  was  an  acknowledg- 
ment within  the  14th  section.  That  the  possession  was 
adverse  appears  from  the  will  of  J,  N,  Richards,  and  the 
proceedings,  which  took  place  in  the  cause  instituted  for  the 
purpose  of  carrying  the  trusts  of  his  will  into  e&ct.  J,  N. 


(a)Wilm.  Op.&Judg.l;  Ambl.  550.  (A)  Tit  Copacit?,  (B.  2). 

(6)  2  P.  Wmg.  102.  (0  Tit.   Mortmain. 

(c)  Hob.  136.  (£)  Tit.  Mortmain,  B.  pi.  4. 

(d)  1  P.  Wms.  247.  (0  Writ  (id  quod  damnmn,  2K 

(e)  1  Chan.  Ca.  267.  (m)  3  &  4  Will.  IV.  c  27. 
(/)  i  Lev.  284.  (mJ  2  Meen.  U  W.  694. 
ig)  2  Russ.  &  M.  107.  (o)  3  Perry  &  D.  128. 
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Richards,  after  he  had  &iled  in  indacing  the  PlaintiK  to  IB 
arbitrate  the  matters  in  diBpute,  leaving  open  the  question  itrcoi 
of  title  in  the  Pl^ntifis,  makes  his  will,  and  thereby  he  clums  , 

an  absolute  estate  in  these  lands;  and,  under  the  decree  in       '*'" 
the  suit,  instituted  to  carry  the  trusts  of  his  will  into  effect,     '*'^ 
the  Scxdety  having  filed  a  charge,  claiming  these  lands,  it  was 
^scharged  by  the  representatives  of  £icAar(&  denying  their 
right,  and  a  report  was  made  in  pursuance  of  that  dischaige, 
and  a  final  decree  in  pursuance  of  that  report .   There  could 
not  be  any  state  of  &cts,  more  distinctly  asserting,  or  creating 
an  adverse  right,  and,  therefore,  the  Plaintifis  are  driven  to 
show  an  acknowledgment  in  writing,  within  the  last  twenty 
years,   which  acknowledgment,   to  be  effectual,  must  be 
made  with  an  intention  to  admit  the  other's  title.  Doe  v.  Ed- 
monda(a).  For  this  purpose,  they  have  put  a  number  of  let- 
ters in  issue,  not  one  of  which  is  an  admission  of  title  in  the 
Society  ;  it  is  true  tbey  all  disclaim  any  title  in  Richards, 
save  as  mortg^ee,  but  if  they  do,  they,  to  the  very  last  of 
them,  very  plainly  intimate,  that  he  neither  can  nor  will 
admit  any  title   in   the  Society.     The  whole  correspon- 
dence shows,  on  the  part  of  J.  N.  Richards,  a  great  anx> 
iety  to  have  his  accounts  taken,  but  at  the  same  time,  a 
determination  that  they  should  be  taken  in  such  a  manner, 
as  would  free  him  from  responsibility  ;  now  that  could  not 
be  done,  unless  the  Society  was  entitled  to  those  estates 
under  the  will  of  Topham  Mitchell,   Now,  the  draft  of  the 
arbitration  was  altered  by  John  Nunn  Richards'  counsel, 
to  meet  that  very  point.     Under  such  circumstances,  those 
letters,  and  the  draft  deed  of  arbitration,   after  a  lapse  of 
sixteen  years,  cannot  certainly  be  treated  as  an  acknowledg- 
ment within  the  14th  section ;  however,  they  may,  and  as 

(a)  e  Meea.  &  W.  295. 
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we  submit  ou^ht  to  be,  looked  upon  i 
in  the  &niily  of  Mr.  Richardt  an  advt 

[Thb  Lord  Chamcbllor. — Do  yc 

of  charity  are  vithin  the  recent  Statutt 

Certainly.  The  Statute  no  where 
but,  on  the  contrary,  in  our  opinion,  c 
In  the  first  section  it  is  declared,  that 
*'  shall  extend  to  a  body  politic,  corpor 
to  a  class  of  creditors,  or  other  person 
vidual."  By  this  Act,  it  is  for  the  fir 
clared,  that  a  Court  of  Equity  shall  be 
of  limitations,  and  thereby  its  jurist 
old  trusts,  from  whence  arose  that  j 
of  charity,  has  been  done  away.  T 
very  important  on  this  point,  for  it  s 
lature  considered  ecclesiastical  corporat 
former  enactments,  and  they  certainly 
position,  as  regards  the  old  Statutes, 
and  the  legislature  intending  to  ezce 
that  special  enactment.  Nothing  can 
that  the  intention  of  the  legislature  was, 
hind  corporaUons  aggregate,  but  not  a 

The  only  remtuning  question  is,  the 
of  the  Plaintiffs,  supposing  the  Court  U 
are  entitled  to  relief.  This  question  turn 
struction  of  the  will  of  Topham  Mitch 
his  unsettled  real  estate,  subject  to  ceri 
wife,  for  life,  with  remainder  to  the  Plaii 
is,  what  passes  under  the  words  "  un 
It  is  a  term  he  has  used  frequently,  and 
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but  that,  In  ordinary  lang^uage,  it  i^ould  exclude  the  lands 
comprised  within  the  articles  of  1764.  The  intention,  there- 
fore, -we  may  assume,  is  against  those  lands  passing  under 
the  will.  Is  there  any  authority  to  control  the  Court  ?  The 
principal  case  cited  was  that  of  Strode  v.LadyBussel;  but 
that  case,  so  &r  as  it  has  been  relied  on  as  an  authority, 
appears  to  be  contrary  to   the  whole  current  of  Indecisions 
upon  the  construction  of  wills,  and  besides,  there  was  enough 
on  the  face  of  the  will  there,  without  rejecting  the  words 
^*  out  of  settlement,"  to  justify  the  decision  ;  and  so  it  will 
appear,  on  referring  to  the  second  and  third  reasons  assigned 
by  the  Lord  Chancellor.  But,  whether  the  authority  of  Strode 
V.  LiidyRussel  is  to    oe  followed  in  this  respect,  or  not, 
it  would  appear  impossible  to  hold,  that  the  lands  comprised 
in  the  articles  were  unsettled,  for  the  ultimate  use,  as  given 
to  Mrs.  Lawson  by  those  articles,  if  they  had  been  carried 
into  execution,  should  have  been  effectuated  by  giving  to  her 
a  contingent  remainder,  Carwardine  v.  Carwardine(a) ;  and, 
as  in  this  case  the  Court  is  bound  to  consider  the  limitations 
in  those  articles  as  if  they  had  been  executed,  it  would  seem 
to  us,  that  with  such  remainder,  the  Court  cannot  hold,  that 
the  lands  were  part  of  the  testator's  unsettled  real  estate. 


1841. 
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Argument, 


Mr.  T.  B.  C.  Smithy  and  Mr.  Haddock^  for  the  purcha- 
ser Mr.  R,  Norton^  were  not  called  upon  by  the  Court,  it 
having  been  arranged,  that  whatever  might  be  the  result  of 
the  suit,  the  sale  was  not  to  be  disturbed. 

Mr.  CollinSy  in  reply. 

Whatever  view  a  Court  of  Equity  might  feel  inclined  to 


VOL.  I. 


{a)  1  Eden,  28. 
U 
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t,  in  carrying  out  the  articles  of  1764,  it  would  at  least 
to  Topkam  Mitchell  complete  control,  by  will,  orer 
states  comprised  within  them.  If  so,  the  only  qoestioD 
ire  those  estates  included  in  the  terms  "  lUBettied  real 
«"  ?  for  if  those  words  be  su£Sdent  to  include  them,  it 
ear  on  authority  that  they  will  pass:  the  onus  of 
ring  they  are  excluded  is  then  thrown  on  the  oppoute 
y.  It  is  not  sufficient  to  say  there  were  other  estates, 
:h  were  clearly  unsettled,  and  that  these  words  can  hare 
ffect,  unless  you  limit  them  to  such  estates ;  a  contrary 
Dtion  must  be  shown.  In  Glover  t.  SpetuUove(_a),  and 
Kev.Noble(b),  there  existed,  as  here,  the  two  classes 
states,  and  yet  it  was  held  in  each  case  that  the  rerer- 

of  lands  in  settlement  passed  under  the  words  "lands 
in  settlement.''     As  to  the  license,  it  did  not  require  the 

of  32  Geo.  lU.  c,  31,  to  render  it  valid;  the  Crown 
,  by  common  law,  an  undoubted  right  to  grant  such. 
;  Act  of  32  Geo.  III.  c.  31,  in  this  country,  was  passed 
le  analogous  English  Act(c],  to  remove  any  doubt  which 
ht  hare  existed  in  consequence  of  the  declaration  of  the 
rality  of  all  dispensing  powers  in  the  Crown,  at  the 
i  of  the  Revolution,  and  not  for  the  purpose  of  creating 
1  aright;  and  as  to  the  issuing  of  writs  od^od  damnum, 
1  if  they  were  necessary  in  such  cases,  they  have  bllen 
.  desuetude,  and  the  issuing  of  them  have  long  been  dis- 
tiuued  i  Co.  Litt.,  and  Mr.  Hargrave'g  note{d).  Com. 
?.(e).  Kitchen  on  CourU{f). 

The  jurisdiction  of  this  Court  to  effectuate  a  devise  to  a 
rity  has  not  only  been  frequently  recognized,  but  has 

0  4  Bro.  C.  C.  337.  (<f)  99  a.  note  1. 

0  Smith  &  B.  12.  («}  Tit.  Capacil;,  (B.  3.) 

:)  7  &  8  Will.  in.  c.  37.  (/)  Page  79. 
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been  actually  decided,  Isabel  Ooodcheap'a  Ca3e(a),  Anony- 
mouafb').  Downing  College  Case(c),  Sj/mon's  Case{d), How- 
tirtTs  Ceue{e),  Sonley  v.  Clockmakera'  Company{f),  Ken- 
aon'a  Case(ff),  Anon]/moug{h),  The  Attorney-General  v. 
Corporation  ofDublin(i),  Powerscourt  v,  Powerscourt<J), 
Lord  Oart  v.  The  Attomey-Oeneral(k),  The  Attomey-Ge- 
neral  v.  Tancred(l),  The  Attorney-General  v.  Shinnere' 
Company(tn).  As  to  the  length  of  time  which  has  elapsed 
nnoe  John  Nunn  Richarda'  death,  we  can  only  account 
for  it  in  this  way,  that  the  claims  of  Bicbards  were  very 
large,  and  the  Society  did  not  deem  it  prudent  to  take 
any  steps,  until  they  thought  that  chum  was,  if  not  paid  off, 
at  least  considerably  reduced.  We  would,  however,  sub- 
mit, that  the  late  Statute(n)  does  not  include  cases  of 
charity ;  Tft*  Attorney-General  v.  Kerr(o),  The  Attorney- 
Generalv.  Brettingham{p),  The Altomey-Oeneralv.  Mayor 
of  Coventry{q),  The  Attorney-General  v.  Mayor  qf  Exe- 
ttrir). 

(a)  Year  Book,  40  Edw.  III.  18 ;  2  Rep.  53,  ft. 
(6)  I  Ch*n.  C».  267.  (*)  6  Dow,  186. 

(c)WUiii.Op.&Judg.i  Ainbl.dM.(0  I  Eden.  I0|  Ambl.  351. 
(<0  Dnke,  163.  (ra)  5  Mftdd.  173 ;  2  Run.  407. 

(a)  Duke,  136.  (»)  3  &  4  W.  IV.  e.  27. 

{/)  I  Brc  C.  C.  81.  (0)2  Bear.  430. 

(g)  Duke,  S6I.  (;>)  3  Besv.  91. 

(i)  Duke,  361.  (g)  3  Madd.  353 ;  2  Vera.  397. 

CO  1  Bligh,  N.  S.  347.  (r)  Jac.  443  j  2  Rtus.  362. 

U)  1  Moll.  616. 
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In  this  case,  having  no  doubt  as  to  the  construcdon 
of  the  devise,  or  the  operation  of  the  Statute   of  Limita- 

tions,  I  shall  dispose  of  those  points  at  once,  reserving  the 

Judfftnant.  great  question  on  the  validity  of  the  charitable  use  to  the 
Incorporated  Society,  which  involves  the  point  upon  the 
inherent  jur  sdiction  of  this  Court. 

The  question,  which  arises  on  the  will,  is  whether  the 
reversion,  which  was  in  the  testator  under  the  marriage  ar- 
ticles of  1764,  did  or  not  pass.     The  testator  commences, 
by  directing  that  all  such  debts,  as  were  due  by  him  at  his 
decease,  should  be  paid ;  he  bequeaths  to  his  wife  all  his 
personal  estate,  discharged  from  his  debts ;  and  then,  after 
giving  some  specific  bequests,  which  are  of  no  importance 
in  the  consideration  of  the  question,  and  directing  that  a 
competent  part  of  his  unsettled  real  estate  should  be  sold 
for  the  payment  of  his  debts  and  legacies,  he  gives  all 
**  the  residue  and  remainder  of  his  said  unsettled  real  estate, 
which  shall  remain  after  payment  of  his  debts,  and  of  the 
legacy  of  300/.  to  his  wife  for  her  life,  if  so  long  his  widow, 
and  after  the  decease  of  his  wife,  or  in  case  she  should  hap- 
pen to  marry  again,  then  he  gave,  devised,  and  bequeathed, 
the  remainder  of  his  unsettled  real  estate  unto  the  Incorpo- 
rated Society  in  Dublin  for  promoting  English  Protestant 
Schools  in  Ireland,  and  their  successors  for  ever.*' 

Both  sides  have  observed  how  industriously  the  testator 
has  repeated  the  expression  ^^  my  unsettled  real  estate," 
when  he  speaks  of  his  property ;  on  the  one  side  it  is  said, 
thatthe  expression  evidently  refers  to  that  estate,  which 
was  never  put  in  settlement;  that  that  is  the  sense,  in 
which   in  common  parlance,  the  expression  would  be  used ; 
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and  that  this  construction  is  fortified  by  the  circumstance, 
that  the  testator  had  both  a  settled  and  an  unsettled  es- 
tate  at  the  period  of  making  his  will ;  that  if  a  man  has 
an  estate,  which  never  was  in  settlement,  and  has  another 
actually  settled,  he  cannot  mean  by  unsettled  estate  any 
other  than  that,  which  had  not  been  put  in  settlement,  and 
that  if  unsettled  estate  is  to  be  taken  to  mean  that,  which, 
although  in  settlement,  is  at  the  disposal  of  the  testator,  the 
term   ^*  unsettled"  has  been  unnecessarily  used.     On  the 
other  side  it  is  said,   that  the  phrase  denotes  all  that  the 
testator  has  power  over ;  that  the  word   ^<  estate"  must 
mean   as  well  the  lands  which  he  had,  as  the  interest  he 
had  in  them ;  that  it  has  thus  a  double  signification ;  that 
the  testator  has  used  the  expression  in  a  remarkable  man- 
ner, he  has  employed  it  five  times  in  this  will,  and  always 
in  the  singular  number,  and  therefore  it  must  be  taken  in 
its  legal  sense,  and  held  to  comprise  such  interest  in  the 
lands  as  was  not  tied  up  by  the  settlement,  but  was  at  the 
disposal  of  the  testator.     No  doubt  the  expression  '^  un- 
settled real  estate,"  in  common  parlance,  means  that  which 
is  not  in  settlement ;  he,  who  uses  the  term,  draws  a  distinc- 
tion between  settled  and  unsettled  estate;  but  still  it  is  open 
to  another  construction,  it  may  mean,  independently  of 
authority,  so  much  of  my  estate  as  is  not  settled  on  any 
body  else ;  now,  as  this  testator,  at  the  time  of  making  his 
will,  and  at  the  period  of  his  death,  had,  in  point  of  fact, 
the  same  power  to  devise  the  estate,  which  was  the  subject 
of  the  settlement,  as  he  had  to  dispose  of  the  unsettled  es- 
tate, it  would  require  a  clear  intention  to^restrict  the  words, 
**  unsettled  estate,"  to  one  of  his  estates,  over  which  he  had 
only  an  equal  power  of  disposition,  instead  of  extending 
them  so  as  to  embrace   both  estates.     The  settled  estate 
was  much  the  larger  and  the  more  important  of  the  two. 
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Is  it  then  a  reasonable  construction  to  say,  tbat  where  the 
testator  was  providing  for  his  debts,  his  wife,  and  after  her 
death,  for  the  charity,  he  meant  to  dispose  of  the  smaller 
estate,  and  die  intestate  as  to  the  la^^  ?  Is  that  a  pro- 
bable intention  to  be  attributed  to  this  testator  ?  Though 
I  shall  never,  without  high  authority  to  coerce  me,  dedde 
a  case  in  this  Court  upon  the  value  of  the  property,  which 
is  the  subject  of  the  devise,  and  1  repudiate  any  each  in- 
tention here,  yet  when  I  am  to  decide  upon  the  true  con- 
struction of  a  difficult  will,  I  am  entitied  by  law  not  only 
to  know,  but  to  take  into  consideration  all  the  circum- 
stances connected  with  the  property ;  everything,  in  short, 
with  which  the  testator  was  acquainted,  when  be  made  his 
will ;  but  I  am  not  at  liberty  to  speculate  from  the  circum- 
stance of  value,  whether  or  not  the  testator  meant  to  in- 
clude this  estate.  Looking,  then,  at  the  will  in  this  view, 
I  am  satisfied  tbat  the  testator  did  not  mean  to  die  intestate 
as  to  the  larger  estate. 

Having  thus  arrived  at  what  appears  to  be  the  intention 
of  the  testator,  but  still  bearing  in  mind  that  the  words 
"  unsettied  real  estate,"  have  a  more  common  acceptation, 
than  the  refined  and  technical  one,  I  shall  proceed  to  con- 
sider the  authorities.  I  will  first,  however,  refer  to  an 
argument  of  Mr.  Moore,  that,  in  point  of  &ct,  this  very 
reversion  was  settled ;  because,  although  by  the  articles  the 
estate  was  limited  to  the  testator  for  his  life,  and  after  his 
death  to  his  issue  nude  and  female  in  tail,  with  a  reversion 
in  fee  to  himself,  yet  tbat  there  is  in  the  same  instrument  a 
gift  over,  in  case  the  testator  died  without  issue,  or  making 
a  will,  to  Anne  Lawson,  the  mother  of  the  said  testator,  in 
fee,  and  tbat  this  Court,  if  called  upon  to  execute  the  ar- 
ticles by  a  formal  instrument,  must  do  so,  by  giving  the 
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settlor  (the  testator)  an  estate  tail,  with  a  shifting  or  springing 
use  in  £9ivour  of  Anne  Lawson^  which  would  still  leave  the 
estate  in  settlement,  so  that  you  could  not  predicate  of  it, 
that  it  was,  in  any  sense,  an  unsettled  estate  when  the  tes- 
tator made  his  will.     This  argument,  though  ingenious,  is, 
I  apprehend,  fallacious ;  for  the  Court  could  not  cut  down 
the  linutation  to  the  settlor  to  an  estate  tail ;  the  intention, 
clearly  expressed  in  the  articles,  is  to  give  this  estate  in  fee 
simple  to  the  settlor,  with  a  shifting  gift  or  limitation  over,  in 
case  he  should  die  without  issue  or  intestate ;  **  or"  must  be 
read  '*  and,"  otherwise  the  estate  must  have  gone  over,  if 
one  event  only  had  happened,  although  it  was  evidently  the 
intention  that  both  events  should  concur,  before  the  limi- 
tation over  was  to  take  effect.     The  case  of  Beachcroft  v. 
Broome{a)  comes  nearer  to  this  case,  than  any  other  that 
I  know  of :  there  the  devise  was,  to  one  of  the  testator's 
sons,  and  his  hdrs,  of  part  of  his  estates,  and  of  the  rest  (of 
which  the  premises  in  question  were  a  portion)  to  another 
son  Charlesy  and  his  heirs ;  and  if  either  of  them  should  die 
without  having  settled,  or  otherwise  disposed  of  the  estates 
so  devised,  or  without  having  lawful  issue  of  his  body,  or 
having  such  issue,  they  should  die  under  twenty-one  with- 
out issue,  then  over.     Charles^  the  son,  by  deeds  and  a 
recovery,  conveyed  the  premises  to  a  purchaser,  and  Lord 
Kenyan  said  it  was  impossible  to  raise  any  serious  doubts 
in  the  case.    It  seemed  as  if  the  parties  had  considered  that 
a  question  would  be  made,  whether  this  were  or  were  not  an 
estate  tail ;  if  it  had  turned  on  that  question,  he  should  have 
thought  it  extremely  clear,  that  on  failure  of  the  first  limi- 
tation, the  second  might  have  taken  effect  as  an  executory 
devise.      As  a  question  of  intention  he  thought  the  case 
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clear,  for  the  son  Charles  had  settled  and  disposed  of  the 
estate  g^ven  to  him,  and  there  was  no  doubt^  but  that  the 
devisor  intended  that  he  should  have  the  power  so  to  do. 
In  the  present  case  there  is  a  clear  reversion  in  fee  (sup- 
posing the  articles  carried  into  execution),  in  the  settlor, 
with  a  springing  gift  over,  which  gift  over  could  not  operate 
to  prevent  the  disposition  by  the  settlor  of  that  reversion. 


l^his  brings  me  to  the  authorities,  which  conclude  the 
question.     The  earliest  case  is  Strode  v.  Ltody  Russel(a), 
a  case  of  great  authority ;  for  the  Lord  Chancellor,  assisted 
by  the  Master  of  the  Rolls,  Lord  Chief  Justice  Trevors  and 
Mr.  Justice  Tracy ^  were  clearly  of  opinion,  that  the  words 
^*  out  of  settlement"  meant  so  much  of  the  interest  in  the 
estate,  as  was  not  settled  on  any  other  person.     It  seems  to 
me  much  more  difficult  to  deal  thus  with  the  words  ^*  out  of 
settlement,"  than  with  any  other  words  ;  because,  they  seem 
to  show  an  intention  to  give  only  the  estate,  which  is  not 
actually  in  settlement ;  yet  the  Court,  in  the  case  referred  to, 
held,  that  they  included  every  thing,  of  which  the  testator 
had  the  power  to  dispose,  and  that  lands  in  settlement  could 
only  be  referred  to  lands  properly  under  settlement,  as  where 
the  testator  is  tenant  in  tail,  with  remainder  in  fee  to  ano- 
ther ;  for  though  he  might,  by  a  recovery,  acquire  the  abso- 
lute dominion,  still  if  he  do  not,  they  are  settled  lands ;  so, 
if  the  whole  inheritance  had  been  settled,  with  a  power  of 
revocation,  there  too  it  would  not  pass  by  such  a  devise, 
because  the  whole  property  is  under  settlement,  though  lia- 
ble to  be  revoked.  In  Chester  v.  Chester(b)i  the  words  are, 
*<  lands,  &c.,  not  by  him  formerly  settled,  or  thereby  by 
him  otherwise  disposed  of;"  the  testator  had  previously  set^ 


(a)  2  Vern.  621  ;  8  Bro.  P.  C.  24,  Toml.  ed. 
(h)  3  P.  Wms.  55. 
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tied,  on  the  marriage  of  his  eldest  son,  certain  lands  on  him 
for  life,  with  remainder  to  his  issue  in  tail,  with  remain- 
der to  himself  in  fee:  it  was  held,  that  this  remainder  in  fee 
passed.   This  was  clearly  the  same  question,  and  it  received 
the  same  determination.     Sir  James  Mansfield^  in  Morgan 
v.  Surman{a)y  makes  an  observation,  not  a  very  compli- 
mentary one,  which  has  been  supposed  to  apply  to  Chester 
V.  Chester  J  but  it  manifestly  refers  to  Strode  v.  Lady  Rus- 
sel ;  he  says :  *^  that  case  was  decided  on  the  authority  of 
Strode  v.  LadyRussel;  it  is  a  shocking  decision,  but  it  has 
been  followed  by  a  hundred  others.'*    Now,  I  cannot  agree 
with  him.     That  case  has  certainly  the  merit  of  giving  ef- 
fect to  all  the  words  in  the  devise,  so  as  to  make  them  in- 
clude all,  which  the  testator  could  give,  without  any  strained 
construction.     In  Glover  v.  Spendlove(b)y  the  words  were, 
**  all  his  lands  not  settled  in  jointure  upon  his  wife."     The 
testator  had,  upon  his  marriage,  settled  his  estate  upon  him- 
self, with  remainder  to  his  wife  for  life,  with  remainder  to 
the  issue  male  of  the  marriage,  with  an  ultimate  remainder 
in  fee  to  himself.  The  Lord  Chancellor  said,  he  had  no  doubt 
•  upon  the  subject,  that  the  reversion  passed  by  the  will. 
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These  cases  show,  that  when  a  testator  speaks  of  his  pro- 
perty "  not  settled,"  or  "  out  of  settlement,"  or  to  that  ef- 
fect, the  Court  intends  him  to  mean  not  otherwise  disposed 
of,  and  does  not  hold  itself  concluded  by  the  fact,  that  the 
property  is  included  in  a  settlement,  providing  a  jointure  or 
otherwise ;  it  construes  the  words,  as  referring  to  all  pro- 
perty, whether  in  or  out  of  settlement,  over  which,  or  any 
part  of  which,  the  testator  has  the  absolute  dominion.    The 


{a)  1  Taunt.  288,  292. 


(ft)  4  Bro.  C.  C.  S37. 


286 


CASES  IN  CHANCERY. 


1841. 


iRCORPOaA- 

TJBO  SoCntTT 

V. 

RiCHABDS. 


Jndffmeni. 


AUomey^  General  v.  Vigor{a)  is  a  precisely  similar  case. 
The  devise  was,  "  as  for  all  other  my  lands,  tenements,  and 
hereditaments,  whereof  no  devise  or  bequest  is  hereinbefore 
made,  which  I  have  not  settled  or  assured,  or  agreed  to 
settle  or  assure,  to  the  use  of  my  said  son  George^  and  the 
issue  male  of  his  body,  upon  his  marriage  with  Itody  Ka- 
therine,  his  wife ;"  and  the  very  lands  were  held  to  pass, 
which  formed  the  subject  of  the  settlement,  on  the  son  of 
the  testator.     Lord  Eldon  was  clearly  of  opinion,  that  the 
reversion  in  the  very  estate  did  pass.     The  case  of  Craw 
V.  Nobk{b)  is  of  the  same  nature,  though  not,  perhaps,  as 
strong  as  the  other  authorities ;  for,  there  the  testator  had 
expressly  devised  lands  situated  in  a  particular  place,  and 
had  no  other  lands  to  answer  the  description  in  tbe  will, 
save  the  reversion  in  question ;  so  that  some  of  the  words 
of  the  will  must  have  been  struck  out,  had  the  Court  adopted 
any  other  view.     But  that  case  is  not  wanted  :   Chester  v. 
Chester  is  sufficient  to  support  the  Plaintiff's  construction ; 
it  Is  a  case  of  high  authority,  it  was  referred  to  in  771^  At- 
torney^ General  v.  Vigor,  and  ag^n  in  Church  Y.Mundy{c). 
It  has  been,  in  my  own  experience,  repeatedly  before  Lord 
Eldon,  and  was  always  recognized  and  acted  upon  by  him. 
Goodtitle  v.  MiUs(d)  involves  the  same  principle,  though 
the  decision  was  the  other  way,  on  this  ground,  that  if  the 
reversion  was  held  to  pass,  the  limitations  would  be  incon- 
sistent with  the  limitations  in  the  previous  settlement ;  I 
believe  that  case,  if  not  directly  overruled,  has  been  much 
shaken ;  however,  that  is  not  to  the  present  purpose ;  the 
previous  cases  are  clear  binding  authorities,  and  leave  me  a 
question  of  fact,  rather  than  one  of  law,  to  investigate,  do 


(a)  8  Ves.  256. 
(6)  Smith  &  6.  12. 


(c)  15  Ves.  396, 402. 

(d)  6  East,  494. 
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or  not  the  terms  of  the  devise  now  before  me,  bring  the  1641. 

case  within  the  authorities  ?     I  am  cleariy  of  opinion  that  Ihcobpoba. 

they  do,  and  that  the  reversion  did  pass,  by  this  devise,  as  «. 

a  portion  of  the  unsettled  estates.  '^^ 

The  only  other  question  which  was  raised,  the  considera- 
tion of  which  I  do  not  intend  to  reserve,  is,  whether  chari- 
ties are  within  the  late  Statute  of  Limitations(a)*  Now,  this 
is  a  grave  question,  and  I  am  glad  that  I  am  relieved  from 
deciding  it,  by  the  view  which  1  have  taken  of  this  case. 
Sooner  or  later,  it  must  be  decided,  but  I  am  not  anxious 
to  take  upon  myself  the  responsibility  of  a  decision  upon  so 
weighty  a  point. 


When  I  consider,  that  up  to  the  passing  of  the  late  Act, 
all  the  Statutes  of  Limitations,  though  not  referring  ex- 
pressly to  equitable  rights,  or  to  the  jurisdiction  of  Courts 
of  Equity,  did  bind  equitable  rights,  that  is,  that  Courts  of 
Equity  did,  by  analogy,  hold  themselves  bound  to  follow 
the  statutable  limitation,  and  to  conclude  equitable  rights, 
in  the  same  manner  as  the  Statute  did  legal  ones ;  and  yet 
that,  notwithstanding  this  rule,  the  whole  course  of  the 
Court  shows,  that  cases  of  charity  were  not  within  the  Sta- 
tutes of  Limitations,  or  bound  by  that  analogy,  which  Equity 
applied  to  all  other  cases :  knowing  this  to  have  been  the 
universal  rule,  I  did  expect  to  have  found  something  expli- 
cit on  this  grave  question  in  the  new  Statute ;  particularly 
as  it  professed  to  remodel  this  branch  of  the  law,  and  alto- 
gether to  deprive  Courts  of  Equity  of  the  discretion,  upon 
which  they  had  formerly  acted ;  in  that  expectation,  how- 


(a)  3  &  4  Will.  IV.  c.  27. 
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erer,  I  was  disappointed ;  the  Statute  contains  no  express 
enactment,  not  a  word,  in  fact,  upon  the  subject. 

In  the  first  section,  which  contains  the  definition  of  the 
terms  employed  in  the  Statute,  there  are  no  words  which 
can  remove  the  difficulty ;  and  although  by  this  Statute, 
the  legislature,  for  the  first  time  addresses  itself  to  bind 
Courts  of  Equity  by  express  enactment,  so  as  to  get  rid  of 
the  principle  of  acting  by  analogy,  and  introduces  a  period 
of  limitation  as  between  trustee  and  cestui  que  trust,  and  G- 
mits  the  time,  within  which  parties  generally  must  come  into 
this  Court  for  relief,  yet  there  are  no  express  words  to  in- 
clude or  to  exclude  charities.     The  number  of  new  cases, 
which  the  Act  embraces,  and  their  accurate  enumeration, 
may  afford  an  argument  either  way ;  although  the  courts, 
when  compelled  to  decide  the  point,  may  feel  themselres  at 
liberty  to  hold,  that  charities  were  not  intended  to  be  in- 
cluded, and  that,  which  is  my  impression,  the  case  of  chari- 
ties is  a  c(zsus  omissus.     Whether  that  was  intended,  I  can- 
not say.     But  in  numerous  cases,  where  by  reason  of  the 
defect  in  the  appointment  of  a  trustee,  or  firom  the  want  of 
one,  there  is  no  person  to  represent  the  charity,  who  is  to 
make  the  claim  ?  the  objects  of  the  charity  cannot ;  fre- 
quently they  are  not  defined,  and  have  no  right,  until  called 
into  existence  as  objects  by  the  trustee.     These  circum- 
stances have  always  struck  me,  as  creating  great  difliculties 
in  the  way  of  any  general  enactment,  for  the  purpose  of  li- 
miting the  rights  of  charities ;  and  it  may  have  been  in  this 
view,  that  charity  cases  were  omitted  in  the  late  Statute, 
and  left  to  be  dealt  with,  according  to  the  general  discretion 
of  this  Court.     If  this  be  so,  the  objection  cannot  prevail 
upon  the  general  ground. 
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But  I  am  relieved  from  deciding  any  such  question, 
for  the  circumstances  show  that  the  Statute  cannot  ope- 
rate in  this  case.     The  second  section  gives  twenty  years 
as  the  period  of  limitation,  and  that  period  is,  generally 
speaking,  a  bar.     The  Statute,  however,  makes  certain  ex- 
ceptions.    By  the  fourteenth  section  it  is  provided,  that 
when  there  is  an  acknowledgment  in  writing,  by  the  party 
or  his  agent,  of  the  title  of  the  person,  against  whom  you  are 
seeking  to  establish  a  right,  the  period  of  limitation  shall 
only  begin  to  run  from  the  time,  when  such  acknowledgment 
was  given.     Nothing  could  be  more  just  than  this.     If  a 
man  has  acknowledged  the  right,  all  presumption  arising 
from  length  of  possession  is  at  an  end.     But  the  Legisla- 
ture has  expressly  provided,  that  this  acknowledgment  shall 
be  in  writing,  thus  excluding  parol  evidence,  upon  which 
ground  the  evidence  of  Mr.  Card  was  rejected.  The  fifteenth 
section  is  of  a  different  nature.     It  provides,  that  where  no 
such  acknowledgment,  as  mentioned  in  the  fourteenth  sec- 
tion, shall  have  been  given  before  the  passing  of  the  Act, 
and  the  possession  was  not  adverse  at  the  time  of  the  passing 
of  the  Act,  the  right  shall  not  be  barred  until  five  years 
afterwards.     That  reduces  the  question  to  what  is  adverse 
possession,  which,  as  I  understand  the  law,  has  no  opera- 
tion except  with  regard  to  this  fifteenth  section ;  and  as 
more  than  five  years  have  now  elapsed  since  the  passing  of 
the  Statute,  this  section  has  generally  ceased  to  operate. 
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There  is  a  marked  distinction  between  the  old  Statutes  of 
Limitation  and  the  present  one.  The  former  Statutes  only 
barred  the  remedy,  but  did  not  touch  the  right ;  possession 
at  all  times  gave  a  certain  right ;  but  under  the  new  Act, 
when  the  remedy  is  barred,  th^  right  and  title  of  the  real 
owner  are  extinguished,  and  are,  in  effect,  transferred  to 
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the  person,  whose  possession  is  a  bar.  Here,  however,  the 
five  years  had  not  elapsed,  when  the  Plaintiffs  filed  their 
bill ;  and,  therefore,  within  the  fifteenth  section,  the  De- 
fendants were  bound  to  show  an  adverse  possession.  But 
adverse  possession,  I  think,  has  not  been  shown,  and, 
therefore,  independently  of  the  question  of  acknowledg- 
ment of  title  arising  out  of  the  correspondence,  the  Statute 
must  be  considered  not  to  have  operated. 


But  how  stands  the  case  as  to  acknowledgment?  That 
is  a  mere  question  of  fact,  the  decision  of  which  I  was  un- 
willing to  take  upon  myself,*  6ut  as  the  parties  wished  it, 
and  as  much  expense  was  thereby  prevented,  I  did  not 
shrink  from  the  labour.  But  the  question  is  one  for  a 
jury,  and  would  be  thus  put  to  a  jury,-^-do  the  letters 
amount  to  an  acknowledgment  of  title  within  the  Statute? 
I  have  read  these  letters  several  times  with  great  attention, 
and  in  connexion  with  the  submisrion  to  arbitration,  both 
in  its  original  state  and  as  subsequently  altered,  and  I  am 
clearly  of  opinion,  that  there  is  a  sufficient  acknowledgment 
of  title  upon  the  fiace  of  the  correspondence,  to  bring  the 
case  within  the  fourteenth  section  of  the  Statute.  The 
whole  correspondence  may  be  fiurly  said  to  show,  that  Mr. 
Richards  throughout  was  aware  that  there  was  some  doubt 
as  to  the  title  of  the  Plaintifis.  He  began  with  this  know- 
ledge ;  he  was  not  taken  by  surprize,  and  yet  in  no  part  of 
the  correspondence,  which  is  said  to  have  put  the  Plaintiffis 
at  arm's  length,  do  I  find  anything  to  that  effect,  except  it 
may  be  in  the  last  letter,  where  he  rather  insinuates,  that 
there  was  some  third  party  standing  behind,  who  was  to  be 
feared,  and  that  the  Society  had  theref(Hre  better  agree  with 
him.  There  is  no  doubt  of  this :  if  two  parties  are  dealing 
with  each  other,  the  ^ne  claiming  a  right  to  the  property,  and 
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Judgment, 


never  can  be  heard  to  say,  that  an  acknowledgment,  con-    Ihcobpoba- 

TMD  SOCIETT 

tained  in  a  correspondence  between  them,  is  not  binding  v. 

on  him,  because  there  might  be  an  infirmity  in  the  title  ac- 
knowledged, in  case  some  third  party  were  to  make  a  claim ; 
here  no  such  claim  has  ever  been  made.  But  it  will  plainly 
appear  that  Mr.  Richards  could  not  have  had  any  dealing 
Tvith  the  Society,  except  on  the  ground  of  their  having  a 
title  under  the  devise.     The  testator  had  bequeathed  the 
estate  to  the  widow  for  her  life,  and  after  her  death  had 
^ven  it  to  the  Incorporated  Society.     Mr.  Richards  pur- 
chased  the  life-estate  of  the  widow ;  he  placed  himself  in 
her  position,  and  acquired  the  same  estate,  which  had  been 
devised  to  her.    Her  possession  was  not  adverse ;  she  was  a 
mere  tenant  for  life,  and  could  not  have  an  adverse  posses^ 
sion  to  those  in  remainder,  unless  she  parted  with  her  old 
estate,  and  raised  an  estate  by  wrong.     If  a  man  went 
£airly  into  the  arena,  and  openly  claimed  a  larger  estate 
than  he  had,  the  old  law,  in  certain  cases,  raised  an  ad- 
verse possession ;  but  there  is  no  pretence  for  that  here. 
Mr.  Richards  never  acquired  anything  but  the  life-estate  of 
the  widow,  and  so  much  of  the  estate,  as  was  covered  by  the 
incumbrances.     After  her  death,  he  commenced  a  corres* 
pondence  with  the  Plaintifis,  for  redemption  of  the  estate 
by  them,  on  payment  to  him  of  the  incumbrances.     In 
what  character  were  the  Plaintiffs  thus  called  on  to  pay  off 
the  incumbrances?  as  devisees  under  the  will  of  Topham 
Mitchell^   beyond  all  doubt.     Except  in  that  character, 
they  had  no  interest  in  the  estate..    In  that  character, 
therefore,  and  in  no  other,  was  Mr.  Richards  dealing  with 
them.     Then  there  is  clearly  an  admowledgment  of  the 
Plaintiffs'  title,  from  letter  to  letter,  from  the  banning  to 
the  end  of  that  correspondence ;  certainly  up  to  the  last  let- 
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Ihcorpoba-    may  have  your  title  disturbed  by  a  third  party,  you  had 
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o.  better  come  to  terms  with  me  at  once." 

R1CHASD8. 


Judgment, 


As  to  the  submission  to  arbitration,  it  is  hardly  worth 
speaking  about.     It  only  shows  the  impossibility  of  Mr. 
Richards  dealing  with  the  Plaintiffs,  and  yet  setting  up  a 
cl{um  adverse  to  them.     The  alterations  in  the  drafit  show, 
that  Mr.  Richards  was  anxious  to  avoid  any  acknowledg- 
ment of  the  Plaintiffs'  title ;  and  I  must  say,  that  it  is  not 
just  to  the  present  Defendant,  to  say  that  he  is  setting  up 
a  title,  which  his  &ther  would  not  have  relied  upon.     The 
alterations   in  the  draft  show,  that  he  was  avoiding  an 
acknowledgment  of  the  title  of  the  Society,  in  case  they 
might  not  be  able  to  establish  one,  and  he  afterwards  in 
his  will  recites  that  he  was  seised  in  fee.     I  observe  too, 
with  great  regret,  that  in  the  report  of  the  Master  in  the 
cause  of  Hatchell  v.  Richards^  it  is  stated  that  this  gentle- 
man was  seised  in  fee,  and  the  Court  actually  sold  the  fee. 
It  is  deeply  to  be  regretted  that  in  any  court  of  justice  such 
an  occurrence  should  have  taken  place  ;  it  could  only  have 
arisen  from  gross  inattention.     The  purchaser  might  have 
lost  his  property,  and  that  through  the  act  of  the  Court, 
instead  of  having  that  protection  thrown  around  him,  which 
every  purchaser,  who  buys  under  a  decree  of  this  Court,  is 
entitled  to  expect. 


There  being  then  an  acknowledgment  of  the  title,  and 
the  time  only  beginning  to  run  from  the  last  acknowledg- 
ment, the  Plaintiffs  are  clearly  within  time.  The  other 
points  I  have  reserved,  and  I  will  hear  Mr.  Serjeant 
Warren  on  Monday,  in  reply  to  the  new  cases  cited  by 
Mr.  Collins. 
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On  this  day,  Mr.  Serjt.  Warren  was  heard  in  reply.  He  ^  ^^^'  . 
conunented  on  SymotCs  Case{a),  HawarcTs  Case(b)y  Ken-  J^d  Sowett 
san*s  Case^c)^  Molineux  v.  Molineux(d)y  Fair/ax's  CcLse{e)^ 
arguing  that  the  jurisdiction  of  the  Court  had  its  origin  in 
secret  trusts ;  and  that  when  a  trust  was  sufficiently  declared, 
the  Court  would  support  it,  not  because  it  was  a  charity,  but 
because  it  was  a  trust.  In  The  Attorney^GenercU  v.  The 
Corporation  ofDublin{f)^  Lord  Redesdale  appears  to  have 
considered  the  point  with  the  greatest  care.  His  opinion 
certainly  was  against  the  existence  of  an  inherent  jurisdic- 
tion. According  to  his  judgment,  the  jurisdiction  of  the 
Court  was  derived  from  the  writ  of  account,  which  origi- 
nally lay  to  call  the  defaulting  officers  to  account.  This 
appears  distinctly  from  The  Attorney-General  v.  Brownijg)^ 
upon  which  Lord  Redesdale^s  judgment  in  the  former  case 
was  mainly  rested. 


The  Lord  Chancbllor  : 

The  part  of  this  case,  upon  which  I  deferred  giving  my 
opinion,  was  the  validity  of  the  devise  to  the  Corporation 
for  charitable  purposes. 


Nov.  29. 


Judgment, 


[The  Lord  Chancellor  read  the  terms  of  the  devise]. 

It  was  faintly  argued  for  the  Defendants,  that,  even  if  I 
were  of  opinion,  that  a  Corporation  was  capable  of  taking  by 
devise,  and  that  the  trusts  were  such  as  could  be  enforced, 


(a)  Duke,  163. 
(6)  Ibid.  136. 

(c)  Ibid.  361. 

(d)  Cro.  Jae.  144. 

VOL.  I. 


(c)  6  Rep.  176. 

C/)  1  BUgh,  N.  S.  347. 

(g)  1  Swanst.  265. 
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the  words  of  this  gift  did  not  create  any  trust ;  but  on  that 
ground  there  is  no  difficulty ;  in  the  very  description  of  the 
Society  itself,  the  nature  of  the  trust  is  included,  and  I  do 
not,  for  this  purpose,  think  it  necessary  to  read  the  descrip- 
tion, according  to  the  suggestion  at  the  bar,  "  to  the  In- 
corporated Society  in  Dublin,  and  their  successors,  for 
ever,  for  promoting  English  Protestant  Schools  in  Ireland.** 
1  take  the  words  simply  as  they  stand,  and  including,  as 
they  do,  the  very  objects  for  which  the  Society  was  incor- 
porated, they  appear  to  me  to  imply,  that  the  devise  was 
made  to  the  Society  in  that  character,  and  thereby,  as  it  weie, 
to  impress  the  estate  with  the  charitable  purposes  for  whidi 
the  Society  was  created.  This  view  of  the  case  is  quite  in 
accordance  with  good  sense,  and  the  interpretation,  whidi 
any  ordinary  person  would  put  upon  the  words ;  for,  sup- 
pose a  sum  given  to  the  Governors  of  the  Deaf  and  Dumb 
Schools,  or  of  any  other  institution,  no  one  would  doubt, 
though  the  gift  did  not  go  on  to  say,  in  trust  for  the  parti- 
cular charity,  but  that  the  money  was  given  for  the  use  of 
that  charity.  No  one  surely  would  argue,  that  the  Go- 
vernors of  the  Institution  were  to  take  the  funds  for  thdr 
own  benefit.     On  this  part  of  the  case,  I  see  no  difficulty. 


The  main  question  has  been  elaborately  argued,  and  the 
Court  has  derived  most  important  assistance  from  the  coun- 
sel on  either  side ;  every  thing  calculated  to  throw  light  on 
the  subject,  or  which  could  be  found  in  the  books,  has  been 
brought  forward  with  much  learning  and  by  deep  research. 
The  case  itself  is  one  of  great  importance,  and  as  the  law 
upon  the  subject  has  been  for  a  considerable  time  full  of 
doubt  and  perplexity,  it  becomes  desirable,  if  possible,  now 
to  settle  it  upon  such  solid  grounds,  as  may  prevent  it,  at 
any  future  time,  from  being  open  to  dispute. 
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devise  is  invalid,  as  being  within  the  operation  of  the  Mort-  ihcobpoba- 

.       »  11  1  .^  •  1  •      t       A  tedSociett 

main  Acts ;  the  other,  that  even  if  not  within  the  Acts,  yet  «. 

being  a  devise  to  a  Corporation  for  its  own  use,  it  is  void,         

as  the  exception  in  the  Statute  of  Wilis,  of  devises  to  Cor- 
porations, includes  this  case. 


JudgmenU 


On  the  first  branch,  the  early  English  Statutes  against 
alienations  in  mortmain  were  much  relied  upon.  Now,  of 
these  Statutes,  though  the  earlier  ones  were  principally  le- 
velled against  the  religious  houses,  which  at  that  time  made 
extensive  acquisitions,  whereby  lords  were  deprived  of  the 
benefit  of  their  seignories,  and  other  rights,  yet  it  cannot  be 
questioned,  that  the  later  ones  were  introduced  for  the  pur- 
pose of  checking  all  alienations  in  mortmain,  as  well  those 
to  other  bodies  corporate,  as  to  religious  houses.  These 
Acts,  though  English  ones,  have  full  operation  in  this  coun- 
try under  Poyning*8  Law(a).  But  I  am  not  here  embar- 
rassed by  the  consideration  of  them,  for  I  find  the  Crown 
has  granted  a  license  to  this  Society,  to  hold  lands  in  mort- 
main, and  I  have  no  doubt,  if  there  be  no  other  obstacle  in 
this  case,  that  under  it,  the  Plaintifis  would  have  a  perfectly 
vaUd  title  to  the  lands  in  question. 

It  was,  however,  in  the  course  of  the  argument,  objected 
to  this  license,  that  it  not  only  bears  date  subsequently  to 
the  devise,  but  that  the  Act  of  Parliament(ft),  which  made 
a  license  from  the  Crown  a  sufficient  dispensation,  was  not 
in  force  in  this  country,  until  after  the  death  of  the  testator. 
As  to  the  date  of  the  license,  it  is  immaterial,  and  the  Act 


(a)  10  Hen.  VII.  c.  22. 


(6)32  Geo.  III.  c.  31. 
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of  Parliament  was  passed  from  prudential  motives;,  rather 
than  from  any  real  doubt  which  existed,  as  to  the  right  of 
the  Crown  to  grant  a  dispensation.  But  again,  it  was  said, 
that  no  writ  of  ad  quod  damnum  had  been  sued  out,  with- 
out which  validity  could  not  be  ^ven  to  this  gift.  Now, 
it  is  questionable,  whether,  in  any  case,  the  suing  out  of  that 
writ  be  necessary ;  but  where,  as  in  this  case,  the  license  is 
to  hold  any  lands,  which  might  be  given,  provided  that  such 
lands  do  not  exceed  a  certain  amount,  there  cannot  be  any 
necessity  for  that  writ.  Any  difficulty,  which  might  other- 
wise have  arisen  upon  the  Mortmain  Acts,  is  fiilly  re- 
moved by  the  license. 


The  second  point  which  was  pressed,  and  it  appears  to 
me  to  involve  the  real  difficulty  in  this  case,  was  upon  the 
Statute  of  Wills.  It  was  said,  that  the  Statute  of  WiUs(a)  in 
this  country  embodied  the  two  English  Acts(&),  and  that  the 
latter  had  always  been  treated,  as  excluding  Corporations 
from  the  right  of  taking  by  devise ;  for,  though  it  was  true, 
that  Corporations  were,  in  England,  prior  to  the  last  Eng- 
lish Mortmain  Act(c),  capable  of  taking  under  a  devise,  yet 
that  was  by  force  of  a  singular  construction  of  the  43  Eliz. 
It  was  argued  to  be  impossible  to  give  effect  to  the  gift  in 
question,  because  it  was  not  only  a  devise  to  a  Corporation 
(which  no  one  can  dispute),  but  a  devise  to  a  Corporation 
for  its  own  purposes ;  and  on  this  point,  the  case  of  The 
Attorney- General  v.  Flooded)  was  cited,  as  conclusive.  It 
is  necessary  to  say  a  few  words  upon  the  Statutes  which 
preceded  the  43  Eliz.,  upon  the  true  construction  of  which 


(a)  10  Car.  I.  Seas.  %  c.  2. 

(6)  32  Hen.  VIII.  c.  1.  and  34  &  35  Hen.  VIII.  c.  5. 

(c)  9  Geo.  II.  c.  36. 

(rf)  Hayes,  611 ;  Hayes  &  J.,  Appendix,  xxi. 
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latter  Statute  a  great  deal  will  turn.  When  all  these  early 
Statutes,  to  which  I  have  already  referred,  had  failed  to  pre- 
vent that  alienation  in  mortmain,  which  was  felt  to  be  so 
grievous  an  evil,  a  new  remedy  was  sought  for,  and  sup- 
posed to  have  been  found  in  the  Statute,  which  is  generally 
in  conveyances,  called,  **  An  Act  for  transferring  uses  into 
possession,"  but  which  should  rather  be  called,  **  An  Act  for 
transferring  uses  into  possessions,"  and  not  ^*  possession," 
the  object  being,  to  unite  the  actual  right  to  the  land  and  the 
beneficial  interest  in  the  same  person.  By  the  II th section 
of  that  Act,  it  was  thought,  that  the  practice  which  had  so 
widely  spread,  of  giving  effect  to  wills  as  declarations  of  uses, 
would  have  been  checked,  and  devises  in  mortmain  wholly 
excluded.  I  observe,  in  the  judgment  pronounced  by  his  Ho- 
nor the  Master  of  the  Rolls,  when  this  case  was  before  him  on 
demurrer,  that  in  alluding  to  this  Act,  he  expresses  surprise, 
and  seems  to  think  it  singular,  that  it  should  have  saved 
devises  at  all(a) ;  but  when  it  is  remembered,  that  uses  had 
become  common  throughout  the  land,  and  that  by  means 
of  them,  the  power  of  devising  was  in  effect  continually 
exercised,  it  will  no  longer  appear  strange^  that  the  legisla- 
ture, when  introducing  an  Act,  which  would  render  such 
devises  invalid,  should  protect  against  its  operation  those 
cases,  in  which  the  testator  had  lately  died,  or  the  gifts 
were  just  about  to  take  effect ;  the  saving  was  only  to  avoid 
taking  parties  by  surprise  as  to  existing  instruments,  and 
did  not  extend  to  devises,  if  I  may  so  express  myself,  in 
opposition  to  the  Statute.  It  being  soon  perceived,  that  the 
check  given  to  devises  by  this  Act  led  parties  to  invent 
other  means  to  effect  their  object ;  its  enactment  was,  in  a 
few  years,  followed  by  the  two  Acts  of  Henry  VIII.,  which 
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are  commonly  called  the  Statute  of  Wills ;  whereby  a  fi- 
berty,  which  was  afterwards  extended  by  other  Acts,  nvas 
given  *<  to  all  persons,  to  devise  certain  of  their  estates  to 
any  person  or  persons,  save  bodies  politic  and  corporate  :** 
and,  upon  those  enactments,  embodied  into  the  Statute  of 
Wills  in  force  in  this  country,  the  question  in  this  case 
chiefly  rests. 


In  coming  to  the  consideration  of  this  point,  there  is  very 
little,  if  any  thing,  in  the  shape  of  authority  or  information 
to  be  found  in  the  Irish  books,  and  I  have  been,  therefore, 
of  necessity,  referred  to  the  English  authorities,  to  show 
what  was  the  law  of  England  at  and  subsequent  to  the 
passing  of  the  English  Statute  of  Wills,  which,  of  coune, 
would  be  the  law  of  Ireland,  unless  where  interfered  with 
by  the  43  Eliz. ;  a  Statute,  which  is  relied  upon  by  one 
side,  as  being  the  only  foundation  of  that  jurisdiction,  wludi 
since  that  Act,  and  down  to  the  9  Geo.  II.  c.  36,  has  admit- 
tedly been  exercised  by  the  English  Courts  of  Elquity  in 
cases  of  gifts  to  charitable  uses,  but  to  which,  it  is  said, 
there  is  nothing  analogous  in  this  country.  Whereas,  on  the 
other  side,  it  is  maintained,  that  there  is  a  general  inherent 
jurisdiction  in  Courts  of  Equity  in  both  countries  (and  if 
there  be  in  one,  there  must  be  in  both),  which  enables  the 
Court,  notwithstanding  the  Statute  of  Wills,  to  enforce 
gifts  to  charities,  independently  of  the  43  Eliz.  To  ascer- 
tain what  is  the  fact,  I  must  first  inquire  what  was  the  law 
in  England,  and  for  that  purpose  it  will  be  necessary  to 
consider  the  real  operation  of  this  Act  of  ElisEabeth.  It 
begins  by  reciting,  ^'  Whereas,  lands,  tenements,  &c.,  have 
been  heretofore  given,  limited,  appointed,  and  assigned  as 
well  by  the  Queen,  and  her  progenitors,  as  by  sundry  other 
persons ;  some  for  relief  of  aged,  impotent,  and  poor  pec- 
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mariners,  schools  of  learnings  free  schools  and  scholars  of   Incobpoba- 
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universities ;   some*  for  repair  of  bridges,   ports,  havens,  v. 

causeways,  churches,  sea  banks,  and  highways ;  some  for 
education  and  preferment  of  orphans ;  some  for  or  towards 
the  relief,  stock,  or  maintenance  for  houses  of  correction ; 
some  for  marriages  of  poor  maids ;  some  for  supportation, 
aid,  and  keep  of  young  tradesmen,  handicraftsmen,  and  per- 
sons decayed ;  and  others  for  relief  or  redemption  of  pri- 
soners or  captives,  and  for  aid  or  ease  of  any  poor  inhabi- 
tants, concerning  payment  of  fifteens,  setting  out  of  soldiers 
and  other  taxes ;  which  lands,  &c.  &c.,  have  not  been  em- 
ployed according  to  the  charitable  intent  of  the  givers  and 
founders  thereof,  by  reason  of  frauds,  breaches  of  trust, 
and  negligence  in  those  that  should  pay,  deliver,  and  em- 
ploy the  same."  The  Statute  then  proceeds  to  enact,  that 
it  shall  be  lawful  for  the  Lord  Chancellor  to  award  commis- 
sions under  the  Great  Seal  to  the  Bishops  of  every  diocese 
and  his  Chancellor,  and  to  other  persons  of  good  behaviour, 
authorizing  them  to  inquire  by  all  lawful  means,  of  all  such 
gifts,  limitations,  assignments  and  appointments,  and  of  all 
the  abuses,  breaches  of  trust,  &c.,  and  upon  such  inquiry, 
to  set  down  such  orders,  judgments,  and  decrees,  as  the 
said  lands,  &c.  may  be  duly  and  faithfully  employed  to  and 
for  such  of  the  charitable  uses  and  intents  before  rehearsed 
respectively,  for  which  they  were  given,  limited,  &c.  which 
orders,  &c.  are  to  be  executed  accordingly,  until  the  same 
shall  be  undone  and  altered  by  the  Lord  Chancellor.  And 
then  comes  a  provision  of  great  importance,  "  that  neither 
this  Act,  nor  any  thing  therein  contained,  shall  in  anywise 
extend  to  any  lands,  tenements,  &c.  &c.,  given,  limited,  as- 
signed, or  appointed,  to  any  college,  hall,  9r  house  of  learn- 
ing within  the  Universities  of  Oxford  or  Cambridge,  or  to  the 
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1841.         Colleges  of  Westminster,  Eton,  or  Winchester,  or  to  any 
Incobpoba-    cathedral  or  collegiate  church  within  this  realm/'     Many 
9.  observations  have  been  made  upon  this  part  of  the  Act, 

ICHABD8.     partijjularly  by  Lord  Eldon^  in  the  case  of  The  Attorney- 
Judgment.      Qenerol  y.  The  Skinners*  Company{a\  where  he  is  said 
to  have  expressed  much  surprise  at  the  retrospective  ope- 
ration given  to  the  Act.     From  the  report  it  appears,  that 
the  early  observations  of  Lord  Eldon  upon  that  case,  when 
it  first  came  before  him  on  appeal  from  the  Vice-Chancel- 
lor(6),  are  taken  from  the   short-hand  writer's  notes(c), 
which  may  account  for  their  manifest  inaccuracy.     They 
evidently  did  not  come  from  the  hand  of  that  g^at  Master 
of  Equity,  but  were  introduced  under  a  misapprehension  of 
what  fell  from  lum.     The  Act  itself  expressly  in  terms 
says,  *^  that  the  commissioners  shall  inquire  of  all  and  sin- 
gular such  gifts,  breaches  of  trust,  &c,  of  any  lands,  &c., 
heretofore  given,  &c.,  or  which  hereafter  shall  be  given  ;'* 
and  this  really  precludes  the  attributing  this  observation 
to  Lord  Eldon.     The  Act  has  had,  no  doubt,  a  forced  and 
unnatural  construction  given  to  it,  by  giving  to  the  words, 
^^  limited  and  appointed,"  a  construction,  whereby  gifts  to 
charitable  uses,  though  otherwise  void,  were  held  good ; 
for  instance,  where  a  tenant  in  tail  gave  his  land,  the  gift 
was  made  good,  though  he  had  not  levied  a  fine,  or  suffered 
a  recovery.     Now,  there  is  nothing  in  the  Act  to  warrant 
such  decisions,  but  these  cases  have  been  long  the  law  of 
the  land,  and  it  is  now  too  late  to  disturb  them.     But  let 
us  see  whether,  upon  the  face  of  the  Act,  we  can  collect 
what  the  law  of  England  was,  independently  of  its  enact- 
ments. 


(a)  2  Russ.  407.  (c)  2  Rubs.  416. 

(h)  5  Madd.  178. 
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It  appears  to  me  as  clear  as  anything  can  be,  from  the         18^1' 
preamble,  as  well  as  from  the  several  provisions  of  this  Act,    Ikcobpoba- 

TED  SoCI£TT 

that,  generally  speaking,  all  the  uses  there  rehearsed  were  e. 

recognized  charitable  uses  before  the  Act,  and  would  have        '^ ^"' 

remained  so,  if  that  Act  had  never  passed.     The  Act  did,      ^^^9^^^- 
no  doubt,  give  an  extended  power  of  alienation,  by  the 
forced  construction  put  on  its  terms ;  but  whilst  it  did  so, 
one  can  scarcely  avoid  coming  to  the  conclusion,  that  its 
great  object  was  to  create  a  new  jurisdiction,  which,  it  was 
hoped,  would  be  more  efficient  in  enforcing  the  due  admi- 
nistration of  charitable  uses.     As  part  of  that  new  jurisdic- 
tion. Commissioners  were  appointed,  whose  duty  it  was  to 
drag  forth  those  abuses,  and  to  detect  those  frauds,  which 
manifestly  existed,  and  thus  to  secure  to  charitable  purposes 
the  estates,  which  had  been  really  dedicated  to  them.  Thus 
far  the  Statute  was  a  remedial  Act ;  but  is  there  anything 
in  the  Act,  or  its  provisions,  to  show  that  such  gifts  were 
illegal  before  its  passing  ?  Not  one  word,  though  there  is 
a  great  deal  to  prove  that  they  were  valid.     The  Sta- 
tute says,  that  lands  have  been  given  to  charitable  uses  : 
which  lands,  nevertheless,  have  not  been  employed  "  ac- 
cording to  the  charitable  intent  of  the  givers  and  founders 
thereof;"  not  by  reason  of  their  illegality,  not  because  the 
law  would  not  permit  such  gifts ;  but  because  the  persons, 
upon  whom  the  trust  devolved,  were  guilty  of  **  fraud, 
breaches  of  trust,  and  negligence,"  &c.     How  could  there 
be  fraud  in  the  contemplation  of  the  Legislature,  if  the 
subject  matter,  to  which  it  applied,  was  illegal,  if  the  law 
had  actually  forbidden  such  gifts  ?    But  then  the  Act,  in 
order  to  ensure  the  prevention  of  the  fraud,  breaches  of 
trust,  and  negligence  complained  of,  directs  that  the  Com- 
missioners shall  inquire  of  all  such  gifts,  ''  and  of  all  the 
abuses,   breaches  of  trust,  negligences,  misemplovments, 
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not  employing,  concealing,  defrauding,  misconverting^. 


iNcoRPoaA-    misgoverning  of  any  lands,  &c.,  given,  or  which  hereafter 
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r.  shall  be  given  for  any  the  charitable  and  godly  uses  befine 

RiCRABDS.  .  .  ,, 

rehearsed. 

Judgment. 

There  is  not  a  word  in  this  Act  to  render  valid  that,  whidi 
was  invalid,  or  that  legal,  which  theretofore  had  been  ille- 
gal ;  but  much  to  enforce  against  those  g^ty  of  breaijies 
of  trust,  that  whi^h  was  treated  as  perfectly  legal  and  bind- 
ing at  the  time  the  Act  of  Parliament  passed.    If,  then, 
I  had  to  decide  upon  the  law  of  England  at  that  time,  1 
could  not  hold  that  gifts  to  charities  were  illegal.    It  seems 
rather  to  me  that  this  Act  of  43  Eliz.  proves,  that  such  gifts 
were  binding  legal  dispositions  at  the  time  it  was  passed, 
although  it  was  necessary  to  employ  more  searching  reme- 
dies, and  a  new  machinery  to  protect  and  enforce  them 
against  breaches  of  trust,  fraud,  and  negligence,  and  as  I 
must  now  take  it  to  be  settled,  the  Legislature  meant  to 
enlarge  the  powers  of  disposition  for  such  uses. 

That  this  is  so,  will  appear,  when  the  proviso,  which 
excepts  Colleges,  is  considered ;  for  it  cannot  &il  to  strike 
every  one,  who  considers  what  the  law  of  England  was,  that 
the  not  extending  the  provisions  of  the  Act  to  Colleges, 
was  a  recognition  of  the  inherent  jurisdiction  by  the  framers 
of  the  Act.  In  Floats  Case(a)y  where  there  was  a  gift  to 
Jesus  College,  the  Court  of  Wards  said,  *^  We  agreed  that 
the  devise  was  void  in  law,  because  the  Statute  of  Wills  did 
not  allow  devises  to  Corporations  in  mortmain ;  but  yet  we 
held  it  clearly  within  the  relief  of  the  Statute  of  Charitable 
Uses  of  43  Eliz.,  under  the  words  ^  limited  and  appointed.' 


(a)  Hob.  136 ;  1  £q.  Ca.  Abr.  95,  pi.  6. 
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And  so  it  was  decreed,  that  the  ColWe  should  enjoy  it        1841. 
against  the  ward  and  his  heirs.     And  it  was  likewise  held    Incorpoba- 
by  us  (and  so  is  mentioned  in  the  decree),  that  the  proviso  «. 

in  the  Statute,  which  exempts  Colleges,  is  only  intended  to  ^^"^  ^*^ 
exempt  them  from  being  reformed  by  commission,  but  not  ^**^9^^^- 
to  restrain  gifts  made  to  them."  There  is  an  observation  by 
Lord  Chief  Justice  ffilmotj  which  shows  he  felt  the  diffi- 
culty and  struggled  with  it.  He  8ays(a),  ^^  these  cases 
have  BO  fully  settled  that  devises  to  Corporations  in  esse 
are  good  appointments  of  the  trust  in  equity,  notwithstand- 
ing the  Statutes  of  Mortmain,  and  the  exception  of  Cor- 
porations in  the  Statute  of  Wills ;  and  this  Court  has  so 
uniformly  established  these  devises  upon  the  strength  of 
these  decisions,  for  near  a  century  and  a  half,  that  it  is 
really  unnecessary  to  speculate  minutely  upon  Colleges 
or  the  Universities  being  within  the  words  of  the  43  Elis. 
But  I  own  the  proviso  in  the  Act  is  a  strong  legislative 
exposition  of  the  extent  and  meaning  of  the  word  in  the 
antecedent  clause ;  for  if  they  had  not  considered  them  as 
falling  directly  under  the  enacting  clause,  the  proviso  was 
vain  and  useless ;  and  the  proviso  is  by  Sir  F.  Moore{b)y 
taken  by  equity  to  extend  to  the  University,  which  is  a 
body  politic,  though  Colleges  only  are  mentioned;  and, 
indeed,  I  think  Universities  and  Colleges  are  within  the 
proper  and  genuine  sense  and  meaning  of  the  words, 
**  schools  of  learning."  "  Now,"  the  proviso  is  this,  "  pro- 
vided that  neither  this  Act,  nor  anything  therein  contained, 
shall  in  anywise  extend  to  any  lands,  &c.,  given,  limited, 
assigned,  or  appointed,  or  which  shall  be  given,  &c.,  to  any 
college,  hall,  or  house  of  learning,  within  the  Universities 
of  Oxford  or  Cambridge,  or  to  the  Colleges  of  Westminster^ 

(«)  Page  13.  ib)  Duke,  172. 
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Eton,  or  Winchester,  or  any  of  them,  or  to  any  cathedral  or 
collegiate  church  within  this  realm :"  and  yet  the  Judges  tell 
you,  that  that  proviso  means  only  to  exempt  Colleges  from 
being  reformed  by  the  Commissioners.  The  Act  does  not  say, 
provided  that  any  Commissioner  is  not  to  inquire  of  gifts  to 
Colleges ;  but  it  says,  neither  is  that  Act,  nor  anything  con- 
tained in  it,  in  anywise  to  extend  to  any  lands,  &c.,  so  g^ven. 
If  words  could  be  framed  to  expressly  exempt  Colleges  from 
all  the  provisions  of  the  Act,  benefits  as  well  as  burthens,  I 
think  these  have  been  pointedly  so  framed.     I  cannot  dis- 
cover a  single  sentence  in  this  Act,  which  would  authorize 
a  gift  to  a  College.     Such  gifts  were  certainly  not  rendered 
valid  by  the  Act ;  but  such  gifto  always  were  good,  and 
this  Act  left  them  where  it  found  them.    The  Judges,  how- 
ever, on  looking  at  the  Act,  perhaps  hastily,  and  observing 
the  exception  as  to  gifts  to  Colleges,  thoug^ht  it  necessary 
to  put  some  construction  on  it ;  but,  knowing  that  such  gifts 
were  common  and  deemed  valid,  and  fearing,  perhaps,  it 
might  be  attempted  to  construe  the  Act  so  as  to  render 
them  invalid,  they  declared  gifts  to  Colleges  to  be  within 
the  Act,  whilst  they  referred  this  proviso,  contrary  to  its 
express  terms,  to  the  new  jurisdiction  thereby  created.     It 
seems  impossible,  by  any  authority,  to  controvert  or  give  a 
forced  construction  to  words,  which  are  so  clear  and  unam- 
biguous as  those  in  this  proviso.     I  conceive,  therefore, 
that  the  Act  of  Elizabeth  was  passed  to  provide  remedies  for 
existing  abuses,  and  not  for  the  purpose  generally  of  giving 
validity  to  gifts  to  charities,  by  its  own  force ;  on  the  con- 
trary, rather  referring  to  them  as  existing  and  valid  gifts, 
and  as  such  effectuating  them,  by  giving  a  new  remedy  for 
abuses.     It  is  important  to  come  to  a  right  conclusion  upon 
this  Statute,  as  by  doing  so,  we»may  remove  much  of  the 
difficulty  in  this  case.     On  looking  at  the  Statute  of  the 
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9  Geo.  II.  c.  36,  which  \^ent  to  remedy  the  abuses  arising 
from  testamentary  dispositions  of  real  property  for  charitable 
purposes,  I  observe,  that  the  recital  in  it  does  not  refer  to 
the  43  Eliz. ;  it  says,   ^'  Whereas  gifts  or  alienations  of 
lands,  tenements,  or  hereditaments,  in  mortmain,  are  pro- 
hibited Of  restrained  by  Magna  Charta,  and  divers  other 
wholesome  laws,  as  prejudicial  to,  and  against,  the  common 
utility  :  nevertheless  this  publicmischief  hasof  late  greatly 
increased,  by  many  large  and  improvident  alienations  or  dis- 
positions, made  by  languishing  or  dying  persons,  or  by  other 
persons,  to  uses  called  charitable  uses,  to  take  place  after 
their  deaths,  to  the  disherison  of  their  lawful  heirs."  ]!<]ow,  if 
I  am  to  suppose  that  those  gifts  to  charitable  uses  owed  all 
their  vitality  to  the  43  Eliz.,  this  recital  becomes  singu- 
lar; should  it  not  have  rather  run  thus :  Whereas  by  the  43 
Eliz.  certain  gifts,  &c.&c.?  But,  without  placing  much  reli- 
ance upon  this  recital,  it  does  appear. to  me  to  give  some 
countenance  to  the  view  of  the  Statute  of  Elizabeth  which 
I  have  taken.     I  may  observe,  that  in  the  case  of  Bennet 
College^  Cambridge^   v.   The  Bishop  of  London{a\  the 
Judges,  in  the  absence  of  Mr.  Justice  Blackstone^  held  it 
to  be  very  clear,  ^'  that  a  devise  to  a  College  was  good,  by 
way  of  charitable  use  ;  and  that,  not  merely  in  equity,  by 
way  of  appointment  of  uses,  but  also  at  law ;  for  that  the 
Statute  of  43  Eliz.  was  pro  tanto  a  repeal  of  the  exception 
in  the  Statute  of  34  &  35  Hen.  VIII.  c.  5,  and,  therefore, 
any  devise  to  a  College  in  either  of  the  Universities  was 
good,  and  would  convey  to  them  a  legal  title."     I  am  not 
aware,  that  this  case  has  ever  been  followed ;  I  must  say 
that  it  rests  upon  no  solid  foundation.     The  Statute  of  Eli- 
zabeth does  not  turn  those  estates  from  equitable  into  legal 
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(a)  2  Wm.  Black.  1182. 


306 


CASES  IN  CHANCERY. 


1841. 

— ^s/ 


Imcobpora- 
TED  Society 

V. 
RiCHABDS. 


Judgment* 


estates ;  it  treats  them  as  good,  and  gives  a  new  jurisdic- 
tion to  enforce  them.  Nothing  could  be  more  simple  than 
the  machinery  of  that  Act.  The  Chancellor  was  to  issue 
a  commission,  and,  under  that  commission,  the  parties  ap- 
pointed were  to  decide  upon  the  claims  of  the  charities ;  an 
appeal  being  given  to  the  Chancellor  from  tha  decree  of 
the  Commissioners,  upon  which  a  doubt  arose,  to  whidi  I 
shall  presently  advert.  I  have  gone  into  this  inquiry,  as  to 
the  meaning  of  the  Act  of  Elizabeth,  in  order  that  the 
which  have  been  relied  on  may  be  correctly  understood. 


There  is  a  case  which  I  have  always  understood  to 
be  of  high  authority;  I  mean  Sonley  v.  7%«  Cbd^ 
maher^s  Company{a)  ;  it  was  a  devise  of  freehold  estates, 
to  the  testator's  wife  for  life,  with  remainder  to  his  bro- 
ther Charles  in  tail  male,  with  remainder  to  The  Clocks 
maker* 8  Company^  in  trust,  to  sell  for  the  benefit  of  the 
testator's  nephews  and  nieces.  The  question  was,  whether 
the  devise  to  the  Corporation  being  void,  the  heir-at-law 
took  beneficially,  or  subject  to  the  trust ;  and  Mr.  Baron 
Eyre^  in  his  judgment,  says,  '^although  the  devise  to 
the  Corporation  be  void  at  law,  yet  the  trust  is  sufficiently 
created,  to  fr^ten  itself  upon  any  estate  the  law  may  raise. 
This  is  the  ground,  upon  which  Courts  of  Equity  have  de- 
creed, in  cases  where  no  trustee  Is  named."  If  we  bear  in 
mind,  that  the  Statute  of  Wills  in  England  had  prohibited 
devises  to  Corporations,  and  that  this  case  was  decided  with- 
out any  reference  to  charity  (the  trust  being  for  the  testa- 
tor's relations),  the  decision  must  be  rested  upon  the  inhe- 
rent jurisdiction  of  the  Court  of  Chancery,  and  nothing  else. 
The  devise  to  the  Corporation  was  absolutely  void  by  the 
Statute  of  Wills.     How  then  was  the  gift  supported  ?    Be- 


(a)  I  Bro.  C.  C.  81. 
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cause  the  Corporation  was  the  mere  legal  hand  through         ^^^^    , 

which  the  gift  was  to  pass,  and  the  actual  or  beneficial  de-  Imcobpoka- 
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vise  was  to  the  family  of  the  testator.     Equity,  therefore,  o. 

.  .  RiCBARDB. 

treated  it  as  a  devise  to  a  trustee,  who  was  incompetent,  or,         


as  Mr.  Baron  Eyre  said,  as  a  case  in  which  no  trustee  was 
named,  and  fastened  the  trust  upon  the  property  itself,  and 
compelled  its  execution  as  a  trust,  in  the  hands  of  the  per- 
son, whoever  he  might  be,  upon  whom,  under  those  cir- 
cumstances, the  law  cast  the  legal  estate.  The  case  is  not 
open  to  the  observation,  so  often  repeated,  that  it  was  the 
case  of  a  charity ;  it  was  no  such  thing,  it  was  a  gift  to  the 
testator's  family,  a  Corporation  having  been  interposed  as 
their  trustee ;  and  it  establishes  this,  at  least,  that  a  devise 
to  a  Corporation,  in  trust  for  any  person,  will  be  effectuated 
in  this  Court.  The  case,  in  that  view,  becomes  important, 
as  bearing  upon  a  case  in  Duke's  Law  of  C/uxrttable  Uses^d)^ 
to  which  I  have  been  referred.  Now,  as  to  the  other  cases  in 
Duke  generally,  which  have  been  cited,  I  confess,  upon  exa- 
mining them,  they  appear  to  me  to  have  arisen  after  the  Sta- 
tute of  Elizabeth.  The  case,  to  which  I  have  referred,  in  con- 
nexion with  that  of  Sonley  v.  The  Clockmaker^s  Company^  is 
SymorCa  Case{b),  which  has  been  much  commented  on  by 
Mr.  Seijt.  Warren  ;  it  is  shortly  reported  in  Duke.  One  Sy- 
mons  sold  land  to  Sir  Thomas  Flemmingf  afterwards  Chief 
Justice,  upon  confidence  to  perform  a  charitable  use,  which 
Synums  declared  by  his  will ;  the  bargain  was  never  enrolled, 
and  yet  the  Lord  Chancellor  decreed,  ^*  that  the  heir  should 
sell  the  land,  to  be  disposed  according  to  the  limitation  of 
the  use ;  and  this  decree  was  made  the  24th  of  Queen  Eli- 
sabeth, before  the  Statute  of  Charitable  Uses ;  and  this  de- 
cree was  made  upon  ordinary  and  judicial  equity  in  Chan- 

(d)  Bridg.  ed.  (6)  Duke,  ICS. 
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eery ;  and,  therefore,  it  seems,  the  Commissioners,  upon  this 
Statute,  may  decree  as  much  in  the  like  case."     I  may  re- 
mark, that  the  expression  *'sold"  in  the  report,  does  not 
mean  sold  for  money,  but  bargained  and  sold  within  the 
Statute.     Now,  Mr.  Seijt.  Warren  remarked,   that  this 
case  depended  upon  the  general  jurisdiction  of  Courts  of 
Equity  in  cases  of  trusts ;  that  the  relief  was  for  the  trust, 
and  not  the  charity  ;  and  that  the  same  relief  would  hare 
have  been  afforded  in  favour  of  a  family ;  and  so  it  would, 
in  every  case  where  there  was  a  valuable  or  good  conside- 
ration ;  but  Equity  never  aids  a  defective  gifik,  unless  there 
be  a  valuable  or  good  consideration.  Now,  in  SymofCs  Case^ 
I  cannot  say  that  there  was  a  valuable  consideration,  for,  as 
I  before  remarked,  the  word  *^  sold"  means  bargained  and 
sold ;  but  there  was  a  good  consideration  in  that  case,  for 
Equity  has  always  held  a  charitable  use  a  good  considera- 
tion.    Does  not  this,  therefore,  prove  what  Sonley  v.  The 
Clochmaker's  Company  teaches  us,  and  which  is  the  law  of 
the  Court  at  this  day,  that  a  gift,  though  through  an  illegal 
channel,  will  be  made  good,  where  the  real  object  of  the 
gift  is  capable  of  taking.     It  is  no  answer  to  say,  against  a 
charity,  that  it  would  also  be  made  good  for  a  family,  or 
for  a  purchaser,  and  thus  to  seek  to  rest  the  case  on  the 
doctrine  of  trusts.     It  goes  directly  to  prove,  that  there  is 
what  has  been  termed  an  inherent  jurisdiction  in  Equity  in 
cases  of  charity,  and  that  charity  is  one  of  the  objects,  for 
which  a  Court  of  Equity  has  at  all  times  interfered  to  make 
good  that,  which  at  law  was  an  illegal  or  informal  gift.    I 
must  therefore  consider,  that  cases  of  charity,  in  Courts  of 
Equity  in  England,  were  valid,  independently  of,  and  pre- 
viously to,  the  Statute  of  Elizabeth. 


Another  case  in  Duke^  which  was  a  good  deal  relied  on, 
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was  Payne^s  CaseCa) .  There,  in  the  time  of  Hen .  V  I. ,  a  gift        1 84 1 . 
was  made  to  find  a  chaplain,  ad  divina  celebrcmda,  until  the    Incobpoba- 
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feoffor,  or  his  heirs,  should  procure  a  foundation,  &c.    There  r. 

B.TCH  ABD8 

was  no  employment  until  the  3  Edw.  VI.;  and  therefore,  in         

the  Queen's  time,  one  Payne  purchased  the  land  as  a  con-  ,^«»<- 

cealment.  After  a  commission  being  awarded  upon  this 
Statute,  the  commissioners  inquired,  and  found  the  gift, 
and  thereupon  decreed  the  property  to  another  from  Payne^ 
but  afterwards  this  decree  was  made  void  by  the  Lord  Chan- 
cellor, "  because  the  use  limited  to  find  a  chaplain,  ad  divina 
celebranda^  was  no  use  within  the  Statute  inquirable,  but 
the  Chancellor,  by  his  chancery  authority,  may  and  did  de- 
cree the  land  to  the  first  use.  For  a  gift  cuidam  capelUmo 
ad  divina  cekbranda^  in  a  certain  church  or  chapel,  is  no 
superstitious  use  within  the  Statute  1  Edw.  VI. ;  but  if 
the  use  had  been  within  this  Statute,  the  Commissioners 
might  have  transferred  the  property."  Now,  counsel,  in 
relying  upon  that  case,  referred  the  expression,  <^  because 
the  use  limited  to  find  a  chaplain  ad  divina  celebranda 
was  no  use  within  the  Statute  inquirable,"  to  the  Sta- 
tute of  Elizabeth,  whereas  it  related  to  the  Statute  of 
Edw.  VI.  as  to  superstitious  uses,  and  the  Lord  Chan- 
cellor set  aside  the  Commissioners'  decree  *^  by  his  chan- 
cery authority,"  and  not  under  the  Statute,  and  decreed 
the  land  to  the  first  use.  As  to  the  cases  of  Steward  v. 
Germyn{b)^  and  Kenson's  case(c)y  and  bearing  date,  ac- 
cording to  Duke^  in  1599,  they  are  in  favour  of  the  juris- 
diction, but  I  am  afraid  to  rely  upon  the  dates.  If  Stew^ 
ard  V.  Germyn  was  heard  in  1599,  the  decree  of  the 
Commissioners,  confirmed  by  the  Lord  Keeper,  could  not 
have  been  made  under  a  commission  authorized  by  the  43 

(a)  Duke,  154.  (c)  Duke,  361. 

{h)  Duke,  360. 
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Eliz.,  which  did  not  pass  until  after  that  date.     As  to 
Ihcobpora.    '^^'*  Casey  or  rather  the  resolution  in  that  case,  it  prores 
TED  SocisTT   ijjj^^  equity  would  relieve  against  a  defecdve  conveyance  in 
favour  of  a  charity  before  the  Statute ;  if  the  date  is  to  be 
trusted,  the  decision  was  previous  to  the  Statute.     The 
Mayor  of  Reading's  Case(a)  is  also  in  the  same  page^  un- 
der the  date  of  1601,  but  the  dates  do  not  agree  in  the  se- 
veral reports,  and  the  Parliament  of  the  43  Eliz.  did  not 
begin  until  the  27  th  of  October  in  that  year,  and  it  is  not 
probable  that  this  case  was  decided  after  the  Statute.  Bat  I 
am  content  to  take  it  as  a  decision  made  after  the  Statute  of 
Elizabeth,  and  therefore  we  need  not  consider  it.     There 
was  an  Anonymous  Case(b)  cited  by  Mr.  Moorcy  with  which 
I  was  much  struck  at  first.     It  was  stated  in  this  way :  '*  a 
man  devised  his  houses  to  Sir  John  Colledge,  he  being"  te- 
nant in  capitCy  and  the  Corporation  misnamed,  which  was  a 
void  devise  as  to  pass  the  lands,  and  so  on  former  proceed- 
ings by  the  opinion  of  the  Judges;" — ^*  but  the  Lord  Keeper 
decreed  the  charity,  though  before  the  Statute  no  such  de- 
cree could  have  been  made,"  and  as  thus  stated  it  sounded 
as  bearing  very  materially  on  the  present  case :  but  upon 
looking  into  it,  the  passages  as  cited  do  not  bear  the  inter- 
pretation put  upon  them,  for  between  the  parts  of  that  case 
which  were  mentioned,  a  good  deal  occurs  which  was  omit- 
ted.   After  stating  the  opinion  of  the  law  Judges,  the  case 
proceeds  thus:  *^the  Lord  Keeper  notwithstanding  decreed 
it  a  good  appointment  for  a  charitable  use  within  the  Sta- 
tute of  43  Elizabeth.     But  then  it  was  objected,  that  if  so, 
yet  there  the  process  and  method  appointed  by  the  Statute 
ought  to  be  held,  viz.,  a  commission  and  inquisition,  and 
decree  by  Commissioners,  and  so  to  come  at  last  to  a  final 


(rt)  Duke,  861  ;  Toth.  32.         (b)  1  Chan.  Ca.  267. 
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decree  by  the  Lord  Chancellor  or  Lord  Keeper,  but  not  to        1841. 
sue  by  original  bill,  as  in  this  case."     This  objection  the    Incorpoba- 
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Lord  Keeper  oyerruled,  making  use  of  the  words  which  were  «. 

relied  on.  Now,  the  question  there  was,  whether,  after  the  43         

£liz.  it  was  not  in  all  cases  necessary,  in  the  first  instance,  to       •m^?'"^'* 
issue  a  commission,  and  the  obseryations  of  the  Lord  Keep- 
er, in  deciding  that  it  was  not,  do  not  apply  to  the  jurisdic- 
tion of  this  Court  before  the  Statute ;  the  case,  in  fact,  has  not 
the  least  bearing  upon  the  present.  There  is  another  case  in 
the  same  volume,  The  Attorney^  General^  ex  relatione  Tri- 
nity CoUegCf  CaTnbridge^  v.  Newnian{a)t  where  the  same 
question  arose  as  to  the  mode  of  proceeding  under  the  Sta- 
tute, and  the  Lord  Keeper  there  said,  "  that  the  King,  as 
p€Lter  patriiBy  may  inform  for  any  public  benefit  for  chari- 
table uses,  before  the  Statute  of  Elizabeth  for  charitable 
uses."     But  it  was  doubted  whether  the  Court  could  take 
notice  of  that  Statute,  and  give  relief  upon  it,  unless  the 
course  prescribed  by  the  Statute  had  been  followed ;  on 
this  point,  however,  the  Court  gave  no  positive  opinion, 
the  Defendant  consenting  to  a  decree.     But  we  know  that 
now  the  machinery  of  the  43  £liz«,  by  which,  in  the  first 
place,  a  commission  was  to  issue  to  certain  persons,  from 
whose  decree  an  appeal  lay  to  the  Lord  Chancellor,  is  never 
issued,  and  that  the  ordinary  remedy  is  by  bill  and  infor- 
mation, which  in  fact  is  quite  independent  of  the  Statute, 
and  goes  a  great  length  to  show  the  inherent  jurisdiction  of 
this  Court. 

• 

As  regards  the  chief  authorities  cited  in  favour  of  this 
jurisdiction,  they  are  nothing  more  than  dicta^  but  I  shall 
run  through  them  to  see  how  they  stand.  I  am  still  speak- 

(fl)  1  Chan.  Ca.  157. 
y2 
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ing  with  reference  to  the  law  of  EDgland.  In  Eyre  v. 
Countess  of  Shaftsbury{a)^  which  was  a  case  of  guardian- 
ship, where  the  jurisdiction  of  this  Court,  when  called  upon 
to  act  by  the  King  as  pater  patruB^  was  much  considered. 
Sir  Joseph  Jekyll^  as  one  of  the  Lords  Commissioners,  in 
pronouncing  judgment,  uses  the  following  language  in  re- 
ference to  its  charity  jurisdiction(&)  ;  ^'  in  like  manner  in 
the  case  of  charity,  the  King,  pro  bono  publicOy  has  an  ori- 
ginal right  to  superintend  the  care  thereof,  so  that,  ab- 
stracted from  the  Statute  of  Elizabeth  relating  to  charitable 
uses,  and  antecedent  to  it,  as  well  as  since,  it  has  been 
every  day's  practice  to  file  informations  in  Chancery  in  the 
Attorney- General's  name,  for  the  establishment  of  charities.** 
Nothing  could  be  more  conclusive  to  show  that  this  original 
right,  which  was  exercised  before  the  Statute,  remained  since 
the  Statute,  and  is  brought  down  to  our  time.  As  a  dictum  it 
shows  us  what  Sir  Joseph  Jekyll  considered  to  be  then  the 
settled  law  and  practice  of  this  Court,  and  his  extensive  ex- 
perience gives  great  weight  to  his  observation.  In  The  At- 
torney-  General  v.  Tancred{c)^  a  very  important  observa- 
tion fell  from  Lord  Northington^  '^  the  only  doubt  is,  whe- 
ther the  Court  should  supply  this  defect  for  the  benefit  of 
the  charity  under  the  Statute  of  Elizabeth.  And  I  take 
the  uniform  rule  of  this  Court,  before,  at,  and  after  the 
Statute  of  Elizabeth,  to  have  been,  that  where  the  uses 
are  charitable,  and  the  person  has  in  himself  fuU  power  to 
convey,  the  Court  will  aid  a  defective  conveyance  to  such 
uses."  This  is  Lord  Northington*s  clear  opinion  as  to  the 
rule  of  the  Court  in  1757,  that  is  thirty-five  years  after  the 
dictum  of  Sir  Joseph  JehylL  There  is,  however,  an  observa- 
tion of  the  same  learned  Judge,  in  the  case  of  The  Aitomey- 

(a)  2  P.  Wms.  102 ;  2  Eq.  Ca.  Abr.  710,  pi.  3. 

ih)  Page  119. 

(c)  1  Eden,  10;  Ambl.  351 ;  1  Wm.  Black.  90. 
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GenercU  v.  Bradley(a)f  which,  it  has  been  argued,  lessens    .    J8*t-    , 

V 

the   authority  of  his  remark  in   TJle  Attorney^  General  v.    Iwcobpora- 
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Tancred.     He  says,  ^^  it  is  true,  and  I  am  sorry  for  it,  that  o. 

_  1.1  11  RiCHABDS. 

there  are  old  precedents  in  this  Court,  where,  hy  a  perverse 


and  mistaken  construction  of  the  Statute  of  Elizabeth,  this 
Court   enabled  persons  to  give  to  charities,  who  had  no 
power  to  do  so  by  law ;  and  it  is  as  true  that  these  prece- 
dents not  only  injured  private  families,  but  became  a  pub- 
lic nuisance,  which  called  upon  the  legislature  to  interpose 
and  stop  them.     But  I  found  the  equity  of  this  Court  libe- 
ral and  impartial  and  no  respecter  of  persons,  and  please 
God  I  will  leave  it  so."     Now  I  do  not  think  there  is  one 
word  in  those  remarks,  which  breaks  in  upon,  or  detracts 
from,  his  previous  observation ;  he  is  merely  discussing  that, 
which  almost  all  judges  admit,  the  perverse  and  mistaken 
construction  given  to  the  words  of  the  Statute  of  Elizabeth, 
and  upon  which  I  have  before  remarked.     The  authority 
of  The  Attorney^  General  y.  Tancred  has  |)een,  it  is  said, 
impeached  by  Lord  Brougham  in   The  Attomey-General 
V.  Sibthorp(b) ;  but  not  only  does  Lord  Brougham  in  that 
case  say,  that  its  authority  remains  untouched  by  his  judg- 
ment, but  he  mentions  expressly  that  it  is  an  inaccuracy  in 
the  statement  of  the  will  in  the  report,  to  which  he  objects. 
That  mistake  could  not  have  the  slightest  bearing  on  the 
opinion  expressed  by  Lord  Northington^  as  to  the  rule  of 
the  Court  in  reference  to  its  jurisdiction. 

The  next  dictum  referred  to,  is  that  of  Lord  Chief 
Justice  Wilmoty  who  says(c)9  ^'  the  individuals  named  as 
trustees  are  only  the  nominal  instruments  to  execute  that 


(a)  1  Eden,  482.  (c)  Page  24. 

(2')2Ru8S.  &  M.  107,  116. 
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intention ;  and  if  they  fiul,  either  by  death  or  h&ng  under 
disability  to  act  or  refusing  to  act,  the  constitation  has  pro* 
.  vided  a  trustee.  The  King,  as  parens  pairus,  has  the 
superintending  power  over  all  charities,  abstracted  from  the 
Statute  of  Elizabeth,  and  antecedent  to  it,  2  P.  Wins*  119, 
and  that  paternal  care  and  protection  is  del^ated  to  this 
Court."  Lord  Manners,  in  TTie  Attorney  Creneral  y.  Flood, 
says,  that  Lord  Chief  Justice  Wilmofs  elaborate  argument 
proceeds  entirely  upon  the  Statute  of  43  Eliz.;  but  the 
Chief  Justice  in  this  passage  says,  he  entirely  adopts  the 
opinion  of  Sir  «/•  Jekyll,  as  expressed  in  Eyre  v.  Countess 
of  ShqfMury,  and  founds  his  opinion  upon  that  authority. 
There  is  a  case  before  Ijoxii  Manners,  where  an  observation 
is  ascribed  to  him,  which  may  be  set  off  against  that  attri- 
buted to  him  in  his  judgment  in  The  AUomey-Oeneral  ▼• 
Hood  ;  it  is  a  case  o{  Powerscourt  v.  Powerscourt(a),  where 
he  says,  ^^  there  is  no  Statute  in  Ireland  corresponding  with 
the  Statute  of  EJ^izabeth  in  England,  on  which  the  Court 
rests  in  such  cases ;  but  this  Court  has  adopted  the  English 
Statute  for  the  same  purpose,  as  is  plain  from  Tie  Attor- 
ney-Genercdy.  Corporation  of  Limerick,  before  the  House 
of  Lords."  Now  the  case  of  The  Attomey^Oeneral  v.  Cor^ 
poration  of  Limerick(b)  was  referred  to,  without  disappro- 
tion,  in  The Attomey-Oeneralvl Corporation  of  Dublin{cy 


The  observations  to  which  I  shall  next  allude  are 
those  of  Lord  EUon,  in  The  Attorney-General  v.  Skinr 
ners*  Company{d),  the  only  ones  he  ever  made  upon  this 
subject,  and  they  are  expressed  with  great  caution;  he 
says(e),   *^  it  may  not  be  quite  clear  that  these  instm- 


(a)  1  Moll.  61G,  618. 

(6)  6  Dow,  136. 

(c)  1  Bligb,  N.  S.  312. 


{d)  2  Russ.  407. 
(tf)  Page  420. 
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ments,  originally  void,  were  held  to  be  valid  merely  by  the        ^641. 
effect   of  the  43  Eliz.     It  might  have  been  supposed  that    Incobpoba- 
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there  was  in  the  Court  a  jurisdiction,  to  render  effective  an 
imperfect  conveyance  for  charitable  purposes ;  and  the  Sta^ 
tute   has,  perhaps,  been  construed  with  reference  to  such 
the  supposed  jurisdiction  of  this  Court,  so  that  it  was  not 
by  the  effect  of  the  43  Eliz.  alone,  but  by  the  operation 
of  that  Statute  on  a  supposed  antecedent  jurisdiction  in  the 
Court,  that  void  devises  to  charitable  purposes  were  sus- 
tained.    Out  of  that  supposed  jurisdiction  this  construction 
of  the  Statute  may  have  arisen."     It  is  impossible  to  read 
this  passage  without  coming  to  the  conclusion,  that  Lord 
Eldon  had  not  formed  a  decided  opinion  upon  the  question 
of  inherent  jurisdiction ;  but  he  finds  no  &ult  with  that  view, 
and  it  may  fairly  be  inferred,  that  he  was  rather  inclined  to 
support  it.     Sir  John  Leach's  opinion  upon  this  point,  as  it 
is  expressed  in  the  case  of  The  Attomey-GenercU  v.  The 
Mcuter  of  Brentwood  School(a),  has  been  the  subject  of 
much  observation ;  he  says(6),  "it  has  been  argued,  that  the 
title  of  the  possessions  of  the  school  and  poor  people  depends 
upon  this  decree,  and  that  the  decree  is  to  be  considered  as 
the  voluntary  act  of  Wystan  Browney  and  that  he  was  sub- 
stantially the  founder   of  these  charities.     In  the  view 
which  I  take  of  this  case,  if  it  were  so  considered,  the  de- 
cree to  be  made  in  this  case  would  not  be  thereby  affected. 
But  I  am  of  opinion,  that  although  at  this  time  no  legal 
devise  could  be  made  to  a  Corporation  for  a  charitable  use, 
yet  lands  so  devised  were,  in  equity,  bound  by  a  trust  for 
the  charity,  which  a  Court  of  Equity  would  then  execute." 
Another  opinion  of  the  same  learned  Judge,  in  the  case 


(a)  1  Mylne  &  K.  376. 


(b)  Page  390. 
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of  TheAttomey-General  v.  The  Skinners*  Campany{d)^  lutt 
been  relied  upon,  as  detracting  from  this  observation.  I  do 
not  think  it  does  ;  he  was  then  speaking  of  a  different  mat- 
ter, viz.,  the  construction  which  had  been  given  to  the 
Statute  of  Elizabeth,  with  reference  to  wills  made  prior  to 
it,  not  to  what,  in  his  opinion,  was  the  law  of  this  Court 
independently  of  that  Act.  But  it  was  also  said,  that  Sir 
John  Leach  was  in  error,  in  stating  that,  at  that  time,  (that 
is)  at  the  time  of  the  death  of  the  testator,  no  legal  devise 
could  have  been  made  to  a  Corporation ;  whereas  by  the 
Statute  of  Philip  and  Mary(A),  which  was  then  in  force, 
such  a  devise  could  have  been  made.  I  do  not  know,  even 
were  this  statement  correct,  that  it  would  take  anything 
from  the  weight  of  his  observations.  Sir  John  Leack 
knew,  as  well  as  most  men,  the  general  rules  of  equity, 
and  it  is  absurd  to  say,  that  when  an  experienced  Judge 
states  what  in  his  opinion  is  the  general  jurisdiction  of  the 
Court,  he  should  be  bound  to  refer  to  alterations  intro- 
duced casually  and  for  a  short  time,  such  as  that  made  by 
the  shortlived  Statute  of  Philip  and  Mary ;  or  if  he  do  not, 
that  his  opinion  is  to  be  open  to  minute  criticism.  But  in 
this  instance.  Sir  John  Leachy  even  with  that  Act  in  force, 
was  critically  correct  in  his  statement ;  the  Statute  of  Philip 
and  Mary  did  not  authorize  a  gift  like  that  in  the  case  be- 
fore Sir  John  Leach,  The  sections  referred  to  are  the  fif- 
tieth and  fifty-first,  which  are  confined  to  spiritual  persons, 
and  they  neither  did,  nor  could  include  gifts  to  a  grammar 
school ;  and  for  this  reason,  in  Porter's  Case{c)y  it  was 
held,  that  a  grammar  school  was  not  within  the  23  Hen. 
VIII.  c.  10,  and  that  being  an  Act  remedial  and  enabling, 


(a)  5  Madd.  173,  200. 
(6)  1  &  2  Phil.  &  M.  c.  8. 


(c)  1  Rep,  22,  b. 
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and  altogether  analogous  to  this  of  Philip  and  Mary,  it        1841. 
follows,  that  grammar  schools  were  not  within  the  sections    Incorpora- 
of  the  Act  of  Philip  and  Mary  relied  upon,  and,  therefore. 
Sir  John  Leach  was  in  all  respects  correct,  and  there  is  no- 


V, 
BiCHABDS. 


thing  whatsoever  to  weaken  the  authority  of  his  observations.      ^^^9^*^^- 

The  last  authority  cited  was  T%e  Attomej/- General  v. 
Corporation  ofDublin{a) .  I  quite  agree  with  Mr.  Serj  t .  fVar'^ 
retiy  in  an  observation  which  he  made  upon  this  case,  that  it 
was  decided  partly  on  a  different  ground,  viz.,  the  general 
jurisdiction  of  this  Court  in  matters  of  account;  and  I  may 
also  remark,  that  in  the  case  of  The  Attorney- General  v. 
Brown(b)f  where  the  question  was  with  reference  to  a  duty 
on  coals  brought  into  Brighton,  Lord  Eldon  was  particu- 
larly careful  not  to  put  his  judgment  upon  the  ground  of 
charity,  but  upon  a  jurisdiction  existing  in  this  Court  over 
such  a  case,  whether  a  charity  was  or  not  concerned,  al- 
though he  remarked,  that  if  it  did  come  within  the  43 
Elizabeth,  cadet  qu(Bstio(c),    If  the  particular  passage  of 
the  judgment  of  Lord  Redesdale^  which  I  am  about  to  quote, 
be  not  open  to  the  observation  at  the  bar,  it  must  have  great 
weight.     I  however  must  look  at  it  narrowly,  to  see  whe- 
ther the  observations  are  general,  or  whether  they  go  only 
to  show,  that  the  Court  had  the  power  to  investigate  chari- 
table accoimts,  without  reference  to  its  inherent  jurisdiction. 
Lord  Redesdale  says(^,  ^^  we  are  referred  to  the  Statute  of 
Elizabeth,  with  respect  to  charitable  uses,  as  creating  a  new 
law  upon  the  subject  of  charitable  uses.     That  Statute  only 
created  a  new  jurisdiction,  it  created  no  new  law ;  it  created 
a  new  and  ancillary  jurisdiction ;  a  jurisdiction  borrowed 


(a)  1  Bligh,  N.  S.  812.  (c)  Page  307. 

(b)  1  Swanst.  265.  {d)  Page  347. 
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from  the  elements  ivhich  I  have  mentioned ;  a  juiisdictioB 
created  by  a  commission  to  be  issued  out  of  Chancery,  to 
inquire  whether  the  fimds  given  for  charitable  purposes  had 
or  had  not  been  misapplied,  and  to  see  to  dieir  proper  vp- 
plication ;  but  the  proceedings  of  that  commission  were  made 
subject  to  appeal  to  the  Lord  Chancellor,  and  he  might  re- 
verse or  affirm  what  they  had  done,  ormake  such  order  as  he 
might  think  fit,  for  reserving  the  controlling  jurisdiction  of 
the  Court  of  Chancery,  as  it  existed  before  the  passing  of  the 
Statute ;  and  there  can  be  no  doubt  that,  by  information  by 
the  Attorney- General,  the  same  thing  might  be  done." 
Now,  giving  all  the  weight  which  is  deservedly  due  to  ob- 
servations falling  from  Mr.  Serjt.  fVarreny  it  is  impossible 
to  read  this  passage,  without  being  of  opinion  that  Lord 
RedesddU  meant  to  convey,  that  independently  of,  and  prior 
to  the  Statute,  the  Court  had  a  controlling  power  as  to  gifts 
to  charitable  uses,  and  that  the  Statute,  whilst  it  created  a 
new  machinery,  with  which  to  work,  did  not  give  a  new  jo* 
risdiction  to  this  Court,  neither  did  it  make  a  new  law. 


1  have  now  gone  through  all  the  authorities  which  were 
cited  to  show,  what  the  general  jurisdiction  was  upon  the  sub* 
ject.  Against  those  cases  two  have  been  referred  to ;  one, 
a  case  before  Lord  Lougborcugh^  The  Attorney- General 
V.  Botpyer(a) ;  there  Lord  Loughborough  no  doubt  ex* 
pressed  a  contrary  opinion,  for,  after  citing  Porter's  Case, 
he  says,  "  It  does  not  appear  that  this  Court,  at  that  pe- 
riod, had  cognizance  upon  informations,  for  the  establish- 
ment of  charities.  Prior  to  the  time  of  Lord  EUesmere^  as 
far  as  the  tradition  in  times  immediately  following  goes, 
there  were  no  such  informations  as  this,  upon  which  I  am 
now  sitting ;  but  they  made  out  the  case  as  well  as  they 


(a)  3  Ves.  714,  726. 
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could  by  law."     This,  as  far  as  it  goes,  is  an  authority,  but        1B41. 


V ' 


it  is  opposed  to  the  current  of  authorities,  and  dicta^  to  which    Ixcobpoba- 
I  have  been  referring.    It  is  true,  that  the  earlier  decisions 
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in  Equity  were  a  good  deal  mixed  up  with  the  strict  prin- 
ciples of  law ;  this  is  explained  perhaps,  by  the  fact,  that     •'««^«'- 
no  important  case  was  'decided,  without  the  Judges  having 
been  called  in  to  assbt  the  Lord  Chancellor,  a  circumstance 
which  also  gave  rise  to  the  common  expression  of  Equity 
following^  the  law.   But  the  cases,  which  I  have  been  con- 
sidering^y  in  my  opinion  show  that  charity  was  at  all  times 
a  -favoured  object  in  this  Court.    The  other  case  which  was 
relied  upon  by  the  Defendant's  counsel,  was  a  case  of  Jen- 
ner  v.  Harper{a)y  before  Lord  Chancellor  Harconrt^  but 
that  case  does  not  apply  to  this  point.    It  was  a  disposition 
by  a  tenant  in  tail,  by  a  nuncupative  will,  which  was  after- 
wards reduced  into  writing,  in  favour  of  a  free  school,  before 
the  Statute  of  Frauds.     The  Lord  Chancellor  reversed  the 
decision  of  the  Commissioners  against  the  issue  in  tail,  upon 
the  ground,  that  nothing  would  be  more  dangerous  than  to 
allow  nuncupative  wills  of  lands ;  that  the  Statute  of  Wills 
enacted,  that  a  devise  of  lands  should  be  in  writing,  and  that 
was  just  as  necessary  an  ingredient  to  a  will,  as,  since  the 
Statute  of  Frauds,  the  having  three  witnesses  to  it  is ;  and 
that  it  had  been  held,  that  a  will  in  writing  since  that  Sta- 
tute, for  a  charity,  if  without  three  witnesses,  was  void;  thus 
showing  that  the  decision  was  not  grounded  upon  the  ori- 
ginal jurisdiction  in  case  of  charities,  but  was  made  on  the 
Statute  of  Wills,  aided  by  the  decisions  on  the  Statute  of 
Frauds. 

If  then,  I  had  to  decide  this  case,  solely  by  analogy  to 

(a)  1  P.  WmB.  247. 
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what  was  the  law  of  England  prior  to  the  Statute  of  43  Eli- 
zabethy  I  should  hold,  that  there  was  in  this  country,  as  it 
seems  plain  to  me  there  did  exist  in  England,  an  inherent 
jurisdiction  in  Courts  of  Equity,  by  means  of  which,  gifb 
for  charitable  purposes  could  at  all  times  have  been  en- 
forced. But  the  case  does  not  rest  here,  for  there  is  a  Sta- 
tute in  thb  country,  to  which  but  little  attention  has  been 
paid,  and  yet  which  seems  to  me,  when  duly  considered, 
and  its  origin  looked  into,  of  great  importance;  I  mean  the 
Act  of  Charles  the  First,  for  the  maintenance  and  execution 
of  pious  uses(a). 


[Here  the  Lord  Chancellor  read  the  enactments  of 
the  Statute(A)]. 


(d)  10  Car.  I.  sess.  3^  c.  1. 

(b)  ''For  the  advancement  of 
pious  intentions,  and  the  better 
execution  of  charitable  uses  and 
trusts :  be  it  enacted  by  the  autho- 
rity of  this  present  Parliament,  that 
all  archbishops  and  bishops  of  this 
kingdomey  and  their  successors  for 
ever,  shall  and  may  from  the  time 
of  any  grant  or  estate  to  them,  or 
any  of  them,  and  to  their  or  any 
of  their  successors,  made  or  to  be 
made,  either  by  our  late  soveraign 
Lord  King  James  of  happy  me- 
mory, or  by  the  King  our  soveraign 
Lord  that  now  is,  or  any  of  their 
heires  or  successors,  or  by  any  other 
person  or  persons,  bodies  politique 
and  corporate  whatsoever,  of  any 
manors,  lands,  tenements,  titles, 
pensions,  profits,  or  other  heredita- 
ments, unto  the  use,  or  upon  trust 
and  confidence  unto,  or  for  the  erec- 
tion, maintenance,  or  support  of  any 
coUedge,  schoole,  lecture  in  divi- 


nity, or  in  any  the  liberall  arts  or 
sciences ;  or  for  the  reliefe  or  main- 
tenance, of  any  manner  of  poore, 
succourlesse,  distressed,  or  impo- 
tent persons,  or  for  the  building,  re- 
edifying  or  maintaining  in  repaire 
any  church,  colledge,  schoole,  or 
hospitall,  or  for  the  maintenance  of 
any  minister  and  preacher  of  the 
Holy  Word  of  God,  or  for  the  erec- 
tion, building,  maintenance,  or  re- 
pair of  any  bridges,  causyes,  cashes, 
paces,  and  highwayes  within  this 
realme,  or  for  any  other  like  law- 
full  and  charitable  use  and  uses, 
warranted  by  the  lawes  of  this 
realme,  now  established  and  in 
force,  are  and  shall  be  taken  and 
construed  to  be  good  and  effectual 
in  law,  according  to  thepurportand 
true  intent  and  meaning  thereof; 
and  that  they  the  said  archbishops 
and  bishops,  and  their  successors, 
and  every  of  them,  shall  and  may  be 
compelled  by  way  of  suhpena  in  the 
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NoWy  two  objections  have  been  taken  to  this  Act :  first, 
that  it  is  so  imperfect  in  its  frame,  as  to  render  it  impossible 
to  give  any  intelligible  construction  to  it ;  and  secondly, 
that  being  limited  to  Archbishops  and  Bishops,  it  can  have 
no  more  extended  operation,  and  does  not  apply  to  a  case 
like  the  present.     To  the  first  of  these  objections,  I  cannot 
attach  much  weight ;  for,  though  there  is  a  mistake  in  it, 
yet  on  an  attentive  perusal,  I  am  clear  that  any  one  would 
at  once  detect  it  to  be  a  mere  verbal  omission  of  no  real  im- 
portance.    It  was  evidently  intended  that  the  enumeration 
of  the  charitable  uses  should  be  the  nominative  case  to  the 
words  ^^  are  and  shall  be  taken  and  construed  to  be  good 
and  effectual  in   law,  according  to  the  purport  and  true 
intent  and  meaning  thereof;"  but  I  suppose  the  framers,  in 
pursuing  this  long  enumeration,  forgot  how  they  had  com- 
menced the  sentence,  and  thus  fell  into  the  mistake  which 
has  been  so  much,  and  I  must  say  unreasonably,  relied  upon; 
the  supplying  the  words  ^^  and  all  which  gifts  so  made  as 
aforesaid,"  before  the  words  ^*  are  and  shall  be  taken  and 
construed,"  and  then  omitting  the  repetition  of  the  words 
*'  and  that  they  the  said  archbishops,  &c.,"  before  ^*  be  com- 
pelled byway  of  subpoena,"  would  make  the  whole  consistent 
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high  court  of  Chancery,  or  by  peti- 
tion before  the  lord  deputy  and  pri- 
vy councell  of  this  kingdom,  at  the 
councell  board,  to  execute  and  per- 
form all  and  every  the  said  trusts 
and  uses>  according  to  the   true 
intent  of  the  charters,  deeds,  and 
conveyances  to  them  in  that  behalfe 
made,  or  hereafter  to  bo  made,  or 
of  any  other  deed  or  writing  con- 
taining or  directing  the  uses  and 
intents  of  such  grants  and  convey- 
ances respectively ;  any  law,  cus- 
tom, or  other  matter  or  thing  what- 


soever to  the  contrary  notwith- 
standing. Saving  to  all  and  every 
person  and  persons^  bodies  poli- 
tique and  corporate,  their  heires 
and  successors,  other  than  the  said 
donors  or  grantors,  their  heires  and 
successors,  all  such  right,  title,  es- 
tate, interest,  entry,  and  demaund 
of,  in,  and  to  the  said  manors, 
lands,  tenements,  and  heredita- 
ments, as  he  or  they,  or  any  of 
them  should  or  might  have,  had, 
and  enjoyed,  if  this  Act  had  never 
been  had  or  made.*' 
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.    ^^^'        and  plain.  But  a  mistake  of  that  kind,  even  if  it  could  not  be 
Ihcospora-    so  easily  explained,  ought  not  to  be  considered  by  any  Jadge 

TCD  SoCIXTT 

9.  as  a  sufficient  reason  for  the  rejection  of  a  solemn  Act  of  the 

'     Legislature,  bearing,  as  it  manifestly  does,  upon  a  difficult 

''^'*^^**^*  and  perplexed  portion  of  the  law  of  the  land.  I  feel  no  dif- 
ficulty in  reading  the  Act  according  to  the  intentions  of  the 
framers. 


Upon  the  second  objection,  I  felt  desirous  to 
the  origin  of  this  Act,  for,  according  to  the  arguments  of 
the  counsel  for  the  Defendant,  Archbishops  and  Bishops 
might,  under  the  provisions  of  this  Act,  be  made  to  account 
for  property  entrusted  to  them  for  the  charitable  uses  enu- 
merated in  the  Act,  whilst  the  inferior  dignitaries  and  other 
clergy,  to  whom  it  is  natural  to  suppose  such  gifts  would 
also  be  made,  might  withhold  the  funds  for  their  own  pri- 
vate purposes,  and  the  donor's  family  and  the  public  would 
be  remediless.     This  singular  result  led  me  to  inquire, 
whether  there  was  not  some  particular  mischief  whidi  in- 
duced the  Legislature  to  pass  this  Act.     Upon  looking 
into  the  Ecclesiastical  History  of  Ireland,  lately  published, 
by  the  Lord  Bishop  of  Down  and  Connor,  I  discovered  that, 
which  explains  the  difficulty.     There  is  to  be  found  in  that 
history,  a  letter  from  the  then  Lord  Deputy  of  Ireland  to 
Archbishop  Laud,  the  Primate  of  England  (its  date  is  the 
31st  of  January,  1634,  that  is  a  short  time  previous  to  the 
passing  of  the  Act  in  question),  in  which  he  sets  forth  all 
the  evils  then  existing  in  the  Irish  Church,  and,  among 
others,  he  states  these(a) :  "  The  bishops  aliening  their 
very  principal  houses  and  demesnes  to  their  children,  to 
strangers,  &c. ;  the  schools,  which  might  be  a  means  to 
season  the  youth  in  virtue  and  religion,  either  ill  provided, 

(a)  Mantes  History,  page  474. 
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ill  g^ovemed  in  the  most  part,  or,  which  is  worse,  applied    .    ^^^'    , 
sometimes  underhand  to  the  maintenance  of  Popish  school-    Incobpoba- 
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masters  ;  lands,  given  to  these  charitable  uses,  and  that  in     _     v. 
a  bountiful  proportion,  especially  by  King  James,  of  ever- 
blessed  memory,  dissipated,  leased  forth  for  little  or  nothing, 
concealed  contrary  to  all  conscience,  and  the  excellent  pur- 
poses of  the  founders ; — all  the  monies,  raised  for  charitable 
uses,   converted  to  private  benefits ;  many  patronages  un- 
justly and  by  practice,  gotten  from  the  Crown."     To  this 
letter  the  Archbishop  replies(a),  that  *'  for  the  third  thing 
your  lordship  mentions,  I  conceive  the  remedy  is  more  easy ; 
for  there  you  have  nothing  to  do,  but  to  turn  the  money, 
given  to  charitable  uses,  to  the  use  intended  by  the  donor ; 
to  reduce  such  patronages,  as  are  unjustly  gotten  from  the 
Crown  ;  and  to  enter  into  the  First  Fruit  Office  all  such 
benefices,  as  are  not  there  already,  and  yet  are  valuable  in 
that  account."     Now,  these  documents  explain  why  the 
Act  was  limited  to  Archbishops  and  Bishops ;  they  were  the 
principal  offenders,  their  very  dignity  rendering  them  above 
the  ordinary  powers  of  the  Court,  and  inducing  the  Lord 
Deputy  to  suggest,  and  the  Archbishop  to  assent,  to  the 
establishing  in  aid  of  the  ordinary  jurisdiction  a  new  and 
summary  proceeding,  whereby  on  petition  these  high  of- 
fenders might  be  called  before  the  Lord  Deputy  and  the 
Privy  Council,  and  compelled  in  that  assembly  to  answer 
for  their  misappropriation  of  the  funds  intrusted  to  them. 
That  these  letters  are  connected  with  the  passing  of  this 
Act,  appears  from  this,  that  the  charitable  bequests  made 
by  King  James  the  First  are  expressly  mentioned  in  the 
Statute,  and  it  is  to  the  misappropriation  of  these  gpfts,  that 
the  Lord  Deputy  more  expressly  calls  the  attention  of  the 
English  Primate.  The  Act  thus  explained,  and  its  objects 

(a)  Page  477. 
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accounted  for,  becomes,  as  I  am  clearly  of  opinion  it  is,  a 
plain  parliamentary  recognition  of  the  inherent  jurisdiction 
of  this  Court  in  cases  of  charitable  uses.  Bbiving  been  led 
to  form  this  opinion,  I  felt  anxious  to  know  how  far  this  Act 
might  have  been  framed  upon  that  of  the  43  Eliz. ;  and, 
for  this  purpose,  I  minutely  compared  the  two  Acts,  placing 
the  charitable  uses  enumerated  in  one,  in  juzta-position  with 
those  to  be  found  in  the  other ;  and  I  find  very  little  diffe- 
rence between  them.  Thus,  the  Statute  of  Elizabeth  speaks 
of  relief  to  ^^  aged,  impotent,  and  poor  people ;  the  mainte- 
nance of  sick  and  maimed  soldiers  and  mariners ;"  it  enume- 
rates a  list  of  such  cases,  whilst  that  of  Charles  has  those 
comprehensive  words,  ^^  or  for  the  relief  or  maintenance  of 
any  manner  of  poor,  succourless,  distressed,  or  impotent 
persons."  It  would  be  difficult  to  show  that  any  one  of  the 
particular  charities  set  forth  in  the  Act  of  Elizabeth,  is  not 
included  within  those  general  words.  Again,  the  Statute 
of  Elizabeth  speaks  of  ^'  schools  of  learning,  free  schools, 
and  scholars  of  universities ;"  whilst  that  of  Charles  is  thus 
expressed :  *^  for  the  erection,  maintenance,  or  support  oC 
any  college,  school,  lecture  in  divinity,  or  in  any  the 
liberal  arts  or  sciences."  The  Act  of  Charles,  in  this  re- 
spect, goes  beyond  that  of  Elizabeth,  for  the  latter  does  not 
comprise  in  words,  ^^  the  liberal  arts  and  sciences."  Then, 
the  Act  of  Elizabeth  recites  those  gifts  which  had  been,  or 
might  be  made,  for  the  repair  of  bridges,  &c. ;"  '*  some  for 
repairs  of  bridges,  ports,  havens,  causeways,  churches,  sea- 
banks,  and  highways;"  and  I  find  in  the  Statute  of  Charles 
mention  made  of  similar  gifts,  not,  as  in  the  other,  collected 
altogether,  but  in  different  parts ;  thus,  ^^  for  the  building, 
re-edifying,  or  maintaining  in  repair,  of  any  church,  college, 
school,  or  hospital;"  and  in  another  place,  '^  for  the  erec- 
tion, building,  maintenance,  or  repair,  of  any  bridges,  cause- 
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yes,     cashes,   paces,  and  highways,   within   this  realm/' 

The  Act  of  Charles  also  provides  "  for  the  maintenance  of    Incobpoba- 
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any  minister  and  preacher  of  the  Holy  Word  of  God,"  which  ». 
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was  purposely  omitted  in  the  Statute  of  Elizabeth(a).  After 
this  the  general  words  of  the  Act  of  Charles  are,  "  or  for  any 
other  likelawful  and  charitable  useand  uses,  warranted  by  the 
laws  of  this  realm."  The  Statute  of  Charles  seems,  therefore, 
an  almost  exact  pattern  of  the  Statute  of  Elizabeth,  and  I 
have  but  little  doubt,  that  its  framers  had  the  latter  Act 
before  them,  at  the  time  ,they  were  preparing  it.     The  ob- 
servations which  I  have  before  made  upon  the  Statute  of 
Elizabeth  to  show  that  it  was  a  recognition  of  a  then 
existing^  jurisdiction  over  charitable  uses,  of  a  jurisdiction 
which,  it  may  be,  through  neglect,  or  perhaps  from  its  weak- 
ness, when  brought  to  bear  against  those,  into  whose  hands 
the  charitable  gifts  fell,  was  deemed  insufficient  for  the  en- 
forcement of  the  trusts,  but,  nevertheless,  an  existing  juris- 
diction ;  those  observations,  I  say,  apply  with  equal  force 
to  the  Act  of  Charles.  In  its  very  commencement  this  Act 
professes  to  be  ^^  for  the  advancement  of  pious  intentions, 
and  the  better  execution  of  charitable  uses  and  trusts."  And 
again,  after  enumerating  a  long  series  of  charitable  uses,  it 
adds  those  general  words,  ^^  for  any  other  like  lawful  and 
charitable  use  and  uses,  warranted  by  the  laws  of  this  realm, 
DOW  established  and  in  force."  Does  not  the*)  the  Act  treat 
all  those  uses  and  trusts  as  pre-existing  and  valid  ?  and 
not,  as  has  been  contended,  deriving  their  vitality  from 
the  Act  itself?     Can  any  one  have  a  doubt,  that  it  refers 
to  all  those  uses,  which  it  has  before  enumerated  as  ^<  law- 
ful and  warranted  by  the  laws  of  the  realm  ?"  for  how  could 
those  not  specified  be  like  those  specified  lawful  and  war- 
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ranted  by  the  laws  of  the  realm,  unless  the  latter  wane  also 
lawful  and  warranted  by  law  ?  Those  words  do,  in  my 
opinion,  prove  beyond  the  possibility  of  cavil  or  doubt,  that 
the  Irbh  leg^lature  considered  all  those  cases,  and  which 
are  nearly  identical  as  I  have  shown  with  those  mentioned 
in  the  Statute  of  Elizabeth,  as  existing  lawful  charitable 
uses,  and  I  must  consider  the  Statute  of  Charles  as  a  le- 
gislative enactment  upon  the  pattern  of  the  43  EUiz.,  and 
that  whatever  validity  the  43  Eliz.  gave,  by  way  of  re- 
cognition, to  cases  of  charitable  uses,  and  consequently  to 
the  inherent  jurisdiction  of  Courts  of  Equity  in  England, 
the  same  will  be  available,  and  is  equally  true  in  this  coun- 
try, in  the  case  of  the  Statute  of  Charles.  As,  however, 
many  contrary  opinions  have  been  given  upon  this  Act  of 
Charles,  I  felt  considerable  doubt  and  anxiety  before  I 
yielded  to  the  strong  impression,  which  I  at  first  entertain- 
ed respecting  the  Act.  That  which  a  man  £Eincies  to  be  a 
discovery  of  a  new  and  correct  reading,  which  has  escaped 
the  attention  of  eminent  men  in  times  past,  will  often,  on 
more  mature  consideration,  be  found  to  have  been  not  over- 
looked by  them,  but  rejected  for  some  sufficient  reason. 
It  was  under  such  impressions,  that  I  have  frequently  read 
this  Act,  and  the  observations  upon  it  by  the  learned  judges, 
under  whose  consideration  it  has  been,  but  without  remov- 
ing my  conviction  of  the  correctness  of  my  own  view.  I 
found,  too,  the  decisions  of  those  judges  open  to  observa- 
tions, which  must  necessarily  detract  from  the  weight  of 
their  authority.  In  The  Attomey'-General  v.  i<7ood(a),  I 
find  the  late  Master  of  the  Rolls,  Sir  William  M^Mahon 
saying(6),  *^  In  discussing  the  validity  of  the  devise,  it  be- 
comes first  essential  to  consider  whether  the  10  Car.  I.  ses&S, 


(a)  Hayes  &  J.,  Appen.  xxi. 
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c.  1,  is  analogous  in  any  manner,  in  its  extent  or  provi- 
sions, to  the  43  Eliz.  e.  4,  for  if  it  be,  the  case  of  the 
relators  is  in  my  opinion  clear,  and  they  would  have  both 
the  legal  and  equitable  interest,  in  the  same  manner  as 
either  of  the  Universities  of  England  clearly  Would.     I  am 
not  aware  of  any  Irish  Statute  material  to  consider,  except 
the  10  Car.  I.  sess.  3,  c.  1 ;  'for  the  3  Geo.  III.  c.  18,  in 
Ireland,  and  the  recent  Act  of  the  52  Geo.  III.  c.  101,  in 
England,  do  not  bear  upon  the  question,  though  they  may 
relate  to  the  subject.     Now,  I  conceive  that  the  10  Car.  I. 
sess.  3,  c.  1,  cannot  possibly,  by  any  construction,  be  ex- 
tended beyond  the  grantees,  the  Archbishops  and  Bishops 
named  in  it,  though  a  beneficial  and  remedial  law."  I  cannot 
consider  such  an  opinion  of  great  weight,  it  not  only  excludes 
altogether  the  view,  which  I  have  taken  of  this  Act  in  con- 
nexion with  the  Statute  of  Elizabeth,  a  view,  not  upon  a 
&ncied  construction,  but  upon  the  literal  words  of  the  Act, 
but  it  is  in  other  respects  open  to  observation.     Lord  Chief 
Justice  Dowries^  who  assisted  Lord  Manners^  when  the  Case 
came  before  him  on  appeal  from  Sir  William  M^Mahon(d), 
refers  to  the  Statute  in  these  words(6),  ^'  It  is  then  con- 
tended on  the  part  of  the  College,  that  supposing  the  Sta- 
tute of  Elizabeth  not  to  be  declaratory,  or  to  show  that  the 
law  was  the  same  before,  as  after  its  enactment ;  and  though 
that  Statute  does  not  exist  in  terms  in  Ireland,  yet  the 
10  Car.  I.  sess.  3,  c.  1,  is  in  substance  the  same  as  that 
Statute,  and  of  course  that  the  law  of  this  country  is  the 
same  as  that  in  England,  with  respect  to  devises  to  Corpo- 
rations, after  the  passing  of  the  43  Eliz.    This  argument, 
in  effect,  carries  the  Statute  of  Elizabeth  into  Ireland,  where 
it  never  was  enacted.     If  the  Statute  of  the  10  Car.  I.  in 
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1841.         Ireland  be  the  same  as  the  43  Eliz.  in  England,  it  must 
iMcoRPORA-    operate  in  the  same  way,  that  is  to  say,  it  must  repeal 
v,  pro  tanto  the  exception  in  the  Statute  of  WiUs.     Such  was 

BicHAmpg.     ^j^^  construction  given  to  the  English  Act  in  Bermet  Col- 
Judgment,      j^^^  fj^^      j^^  College  must,  according  to  that,  take  to 
their  own  use.     That  construction  has  not,  however,  been 
carried  any  further.     Now,  what  words  are  there  in  the 
Statute  of  Charles,which  can  layany  foundation  for  allowing 
devises  to  eleemosynary  Corporations  and  others?     There 
is  not  a  word  about  Colleges  or  Corporations  in  it ;  and  if  it 
is  to  extend  to  Colleges,  so  as  to  take  them  out  of  the  ex- 
ception in  the  Statute  of  Wills,  it  must  equally  extend  to 
other  Corporations,  and  then  it  will  have  the  effect  of  taking 
all  Corporations  out  of  the  exception ;  so  that  according  to 
this  mode  of  argument,  the  Statute  of  Charles,  not  saying 
a  word  upon  the  subject,  would  repeal  the  whole  exception 
in  the  Statute  of  Wills,  without  a  single  expression  occur- 
ring in  the  Act  capable  of  being  tortured  into  such  a  mean- 
ing."   Lord  Downes  says,  ^<  there  is  not  a  word  about  Col- 
leges," whereas,  the  very  first  words  of  the  Act  speak  about 
Colleges,  and  looking  at  the  whole  passage  of  the  argument, 
I  cannot  account  for  the  expression  upon  any  gpround  of 
misconstruction  of  the  Act.     This  statement  prevents  me 
from  considering  the  observations  of  the  learned  judge  en- 
titled to  that  respect,  which  I  should  otherwise  readily  pay 
to  them.     Lord  Manners^  when  he  comes  to  deal  with  this 
Act,  thus  expresses  himself(a),  ^<  In  the  same  year  with  the 
Statute  of  Wills  in  Ireland  was  passed  the  other  Statute, 
10  Car.  I.  sess.  3,  c.  1,  upon  which  so  much  stress  has  been 
laid  by  the  counsel  for  the  Plaintiffs ;  as  &r  as  I  understand 
that  Statute,  it  does  not  apply  to  this  case  at  all,  it  seems 

(a)  Hayes,  634. 
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applicable  only  to  other  conveyances  than  wills."  From 
that  opinion  I  entirely  dissent :  he  then  goes  on  to  say(a), 
**  It  is  enough,  however,  to  say,  that  Archbishops  and 
Bishops  alone  are  the  persons  mentioned  in  it,  and  grants 
to  them  only  are  protected  by  it.  It  is  certainly  a  very 
imperfect  Statute.  It  makes  those  persons  who  are  speci- 
fied in  it  liable  to  a  stibpcena  from  Chancery,  to  accoimt  for 
such  charitable  donations,  as  should  be  given  in  trust  to 
them.  Surely,  no  Act  of  Parliament  could  ever  be  neces- 
sary to  give  such  a  jurisdiction  as  that  to  this  Court.  If  a 
Corporation  be  trustee,  it  is  accountable  to  this  Court  just 
as  much  as  an  individual.  What  the  Statute  meant  I  am 
really  at  a  loss  to  know,  and  I  am  utterly  ignorant  what 
jurisdiction  the  Privy  Council  could  have  had  over  the  mat- 
ters comprised  in  it.  But  it  is  enough  to  say,  that  that 
Statute  does  not  apply  to  this  case."  The  answer  to  this 
is,  that  by  the  Act  itself  that  very  jurisdiction  was  created 
in  the  Privy  Council,  for  which  the  Court  was  at  a  loss 
how  to  account.  The  Act  was  passed  to  give  the  Privy 
Council  a  power  which  it  had  not  before,  that  is,  to  sum- 
mon the  Archbishops  [and  Bishops  before  it  and  the  Lord 
Deputy,  in  order  to  compel  them  to  perform  the  trusts  re- 
posed in  them. 
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Judgment. 


The  only  other  observation  connected  with  this  Statute, 
which  has  been  relied  on,  is  one  to  be  found  in  the  judg- 
ment of  his  Honor  the  Master  of  the  Rolls,  in  giving  judg- 
ment upon  the  demurrer  in  this  case ;  it  is  this(a),  ^^  the 
expressions  in  the  Irish.  Act  of  Charles  I.  might,  perhaps, 
be  more  easily  construed  as  extending  to  devises  to  corpo- 
rate bodies  for  charitable  purposes,  than  the  words  used  in 


(a)  Page  634. 
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1841.        the  English  Act  of  Elizabeth,  amd  it  would,  I  think,  he  less 
Ihcobpoba-    difficult  to  construe  the  word  *  donations'  in  the  Irish  Act 
of  40  Geo.  Ill*  c.  75,  as  extending  to  devises  of  land,  than 
to  give  to  the  words  *  limited  and  appointed'  in  the  Act  of 
Elizabeth,  the  operation,  which  some  of  the  decisions,  pro- 
fessing to  be  founded  on  that  Act,  have  given  to  them."    I 
do  not  understand  this  observation ;  as  the  Act  is  confined 
to  Archbishops  and  Bishops,  I  do  not  see  how  it  could  be 
construed  to  include  devises  to  Corporations  generally ;  but 
the  passage,  I  think,  does  not  bear  against  the  construc- 
tion, which  I  am  of  opinion  this  Act  ought  to  receive.     I 
have  been  much  pressed  with  the  case  of  The  Attorney^  Ge- 
neral V.  Hood.     I  have  dealt  with  that  authority  as  I  eon- 
ceived  myself  bound  to  do.     If  the  view  of  the  law  of  Ire- 
land taken  in  that  case  were  correct,  this  case  would,  I  fear, 
require  further  consideration ;  that  was  a  case  decided  by 
learned  and  eminent  persons,  who  possessed  greater  means 
of  information  than  I  can  possibly  have :  but  I  cannot  con- 
sider it  as  an  authority  against  the  decree,  which  I  am  about 
to  pronounce  according  to  my  conscience,  and  after  a  care- 
ful perusal  of  the  authorities.     Though  I  believe  my  view 
of  the  case  to  be  correct,  I  acknowledge  the  many  difficul- 
ties, with  which  I  find  it  surrounded,  and  I  shall  be  most 
willing  to  retract  my  opinion,  if  I  am  shown  to  be  in  error. 
I  consider  it  very  desirable  that  the  law  of  England  and  of 
Ireland  should,  as  n^uch  as  possible,  stand  upon  the  same 
footing ;  the  machinery  adopted  by  the  Statute  of  Elizabeth 
is  no  longer  in  use,  and  if  the  Statute  of  Charles  the  First 
be  a  recognition  of  devises,  such  as  this,  which  I  think  is  the 
correct  result  of  an  examination  of  all  the  authorities,  then 
the  law  of  this  country  will  stand  as  nearly  as  possible  upon 
an  equality  with  that  of  England,  save  so  far  as  the  law  of 
England  has  been  modified  by  the  Statute  9  Geo.  II.  c.  36, 
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to  which  there  is  nothing  similar  in  this  country.  I  at-  1841. 
tempted,  at  one  time^  to  introduce  a  bill  into  the  House  of  Ikoobpoba- 
Commons,  similar  to  the  9  Geo.  IL  c.  36,  for  this  country, 
and  which  had  I  been  enabled  to  accomplish,  there  would 
have  existed  no  difference  between  the  laws  of  the  two 
countries  upon  this  subject,  but  I  did  not  meet  with  any 
encouragement,  and  that  only  difference  still  subsists. 


Judgment. 


I  have  now  gone  through  all  the  authorities  which  appear 
to  me  to  bear  upon  this  case,  and  I  have  stated  my  opinion 
upon  the  g^eat  question  of  the  validity  of  a  gift  to  a  chari- 
table use.    But  then  it  is  said,  even  though  I  hold  such  a 
gift  to  be  a  lawful  one,  yet,  in  this  case,  the  Corporation  it- 
self is  the  charity ;  they  cannot  be  separated ;  the  Statute 
of  Wills  forbids  a  devise  to  a  Corporation,  and,  therefore, 
without  repealing  that  Statute,  I  cannot  support  the  devise. 
Now,  if  we  look  at  the  cases ;  if  at  Sanky  v.  The  Cloche 
makers^  Compemyi  we  shall  find,  that  a  g^ft  to  a  Corpora- 
tion in  trust  for  the  testator's  family,  was  no  impediment  to 
the  performance  of  the  trust  for  the  private  persons.     The 
fiatct,  that  a  gift  to  a  Corporation  was  illegal  and  void,  could 
not  disappoint  the  intentions  of  the  testator  towards  his  fa- 
mily. Suppose  then,  the  devise  in  this  case  was  to  the  Cor- 
poration, in  trust  for  any  private  individual,  could  the  vali- 
dity of  such  a  devise  be  disputed  ?    Certainly  not,  the  point 
is  ruled  by  Sanley  v.  The  Clocktnahers*  Company;  djbriioriy 
a  devise  to  this  Corporation,  in  trust  for  any  other  charitar 
ble  use,  would  be  good ;  for  if  a  gift  to  a  Corporation  in  trust 
for  an  individual  be  good,  charity  being  more  favoured  in  a 
Court  of  Equity,  the  gift  to  the  Corporation  in  trust  for  a 
charitable  use  would  be  made  effectual.     If  then,  a  devise 
to  this  Corporation  for  me,  or  for  any  charitable  objects,  be- 
sides its  own,  be  good,  why  not  establish  the  validity  of  the 
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devise  to  this  very  Corporation,  whose  objects  are  diarita* 
Incobpoba.  ble  ?  But  suppose  the  devise  had  been  to  a  strangtra*,  in 
trust  for  the  purposes  of  this  Corporation,  would  not  that  be 
upheld  ?  Again,  putting  this  Corporation  out  of  view,  sup- 
pose a  devise  to  any  other  Corporation  for  the  same  objects 
for  which  this  Corporation  is  established,  those  objects  b^ng 
stated  particularly  by  the  testator  in  his  will,  would  not 
that  be  good  ?  I  have  no  hesitation  in  saying  it  would. 
Now,  here  we  have  a  devise  to  a  Corporation,  which  Corpo- 
ration is  one  for  uses,  the  lawfulness  of  which,  if  the  devise 
had  been  to  any  other  Corporation  for  those  uses,  could  not 
be  questioned.  But  a  devise  to  it,  in  its  corporate  charac- 
ter for  its  valid  charitable  purposes,  cannot  be  less  opera- 
tive than  a  devise  to  any  other  Corporation,  upon  trust  for 
the  same  charitable  objects.  There  is  a  union  of  legal  rights, 
which  cannot  be  enforced,  and  of  charitable  purposes,  whidi 
can  be  effectuated ;  but  how  can  that  prevent  the  charitable 
use  from  being  enforced  ?  When  this  Court  comes  to  deal 
with  questions  of  this  sort,  it  is  to  the  beneficial  gift  they 
look  (the  validity  of  which  here  is  indisputable),  not  to  the 
medium  through  which  it  is  attempted  to  be  conveyed. 


I  have  arrived  at  a  clear  opinion,  that  this  is  a  perfectly 
good  devise,  not  good  in  law,  but  one,  to  which  a  Court  of 
Equity  will  give  effect ;  I  must,  therefore,  decree  wholly 
for  the  charitable  uses,  according  to  the  prayer  of  the  Plab- 
tiffs*  bill.  As  to  costs,  the  defence  set  up  in  this  case  was 
not  a  favourable  one,  as  regards  the  question  of  costs.  Where 
the  assignee  of  the  tenant  for  life  of  an  estate,  who  also,  as 
to  certain  charges  or  incumbrances,  represents  the  inhe- 
ritance, sets  up  a  claim  of  title  to  the  whole  estate,  as  a  de- 
fence to  a  suit,  the  ordinary  rule  is,  thai;  failing,  he  thereby 
subjects  himself  to  the  costs  of  that  suit.     Now,  in  ques- 
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tiotis  of  costs,  the  foUowiog  the  ordinary  rule  is  most  sa-         1041. 
lutary  to  the  suitors,  and  is  what  I  feel  every  inclination  to    Imcokpoba- 
do ;  and  undoubtedly,  had  the  Plaintiffs  not  been  guilty  of  „. 

very  great  laches,  so  great  as  to  court,  as  it  were,  this  de-       ^chabos. 
fence,  which  has  been  made,  I  should  have  allowed  the  ordi-      '^«<^«»'- 
nary  rule  to  take  its  course ;  but  as  the  Plaintiffs  have  been 
g^uilty  of  laches,  I  shall,  in  this  instance,  depart  from  that 
ordinary  rule,  and  see  if  I  cannot  make  a  decree  with  res- 
pect to  costs,  which  will  entirely  meet  the  justice  of  the 
case.     I  shall  make  the  Defendant,  Richards^  pay  all  such 
costs  as  have  been  incurred,  by  reason  of  his  setting  up 
the  Statute  of  Limitations  as  a  bar.     The  Master  must 
see  what  portion  of  the  costs  has  been  thereby  occasioned ; 
and  then,  as  to  the  other  costs,  as  there  were  different  points 
of  law  to  be  decided  (not  that  I  mean  in  any  way  to  recog- 
nize the  Defendant's  right  to  raise  those  points  in  a  Court 
of  Equity),  on  this  will,  which  it  was  absolutely  necessary 
to  decide,  I  shall  give  no  costs  up  to  the  hearing ;  the  costs, 
which  may  hereafter  be  incurred  in  taking  the  accounts, 
will,  of  course,  depend  upon  the  result  of  those  accounts. 
As  to  the  accounts,  they  must  be  taken  on  this  footing,  that 
the  life  estate  of  Mrs.  Mitchell  was  represented  by  Mr. 
Hichardsy  and  that  he,  as  such  assignee,  was  bound  to,  and 
did  in  fact,  keep  down  the  interest  upon  the  incumbrances, 
affecting  the  fee  and  inheritance,  which  were  vested  in  him, 
out  of  such  rents  as  he  had  received.     As  to  those  sums  re- 
ceived in  the  family  suit,  by  means  of  the  sales  that  were 
made  in  it,  those  sums  must  be  treated  in  the  accounts  as 
monies  then  received,  and  applied  pro  tanto^  in  reduction  of 
the  charges  affecting  the  inheritance(a). 

(a)    See  M'Cartee  v.   Orphan    tion  as  to  the   inherent  jurisdic- 
Asylwn  Society,  9  Cowen's  (Ame-    tion  was  much  discussed* 
rican)  Reports,  where  the  ques- 
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On  this  day,  the  Attorney^  General  moved  to  vary  the 
SocixTT    notes  of  the  decree,  by  directing  annual  rests  to  be  made. 
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Dee.  8. 


Mr.  Moore^  Mr.  Wm.  Brooke^  for  the  Defendant  Bichr- 
ards. 

As  to  annual  rests  the  ordinary  rule  is,  that  the  Court 
will  not  direct,  as  against  a  mortgagee,  the  accounts  so  to 
be  taken,  if  any  arrear  of  interest  be  due  when  the  mortga- 
gee went  into  possession.  Finch  v.  Broum{a) ;  at  least,  the 
Court  will  allow  the  matter  so  to  go  before  the  Master, 
that  he  shall  take  the  accounts  as  prima  facie  evidence,  ac- 
cording to  the  principle  of  Chalmer  v.  Bradl€y(b)y  and  Ad- 
ley  V.  The  fVhitstable  Company (c). 


Thb  Lord  Chancellor  : — 

This  is  a  peculiar  case,  and  cannot  be  treated  as  the  or- 
dinary case  between  mortgagee  and  mortgagor.  Here  you 
set  up  a  title  adverse  to  the  owner ;  and  when  a  creditor 
denies  his  character  as  such,  and  claims  as  owner,  I  cannot 
allow  him  to  fall  back  on  his  original  character  of  creditor, 
as  if  he  had  never  departed  from  it.  I  will  never  allow  a 
party,  who  has  put  the  owner  at  arm's  length,  to  turn  round, 
when  defeated,  and  claim  all  the  benefits  attached  to  the 
character  of  a  fair  creditor. 


(a)  3  Beav.  70.  (c)  17  Ves.  315,  327- 

{b)  1  Jac.  &  W.  51,  65. 
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Declare  Plaintiffs  entitled  to  all  the  real  estate  of  which        1841. 

"^ '' ' 

said  T'opham  Mitchell  died  seised  or  possessed,  including    Ihcorpoba. 

TXD  SOCIETT 

r. 


RXCHABDS. 


the  reversion  in  the  knds  specified  in  the  articles  of  1764, 
in  the  pleadings  mentioned,  subject  to  such  sum,  if  any,  as 
upon  the  balance  of  the  accounts  hereinafter  directed  shall       ^««»'«*- 
be  found  due  to  the  Defendants,  or  any  of  them,  on  foot 
of  the  debts  of  said  Topham  Mitchell,  and  of  the  legacy  of 
300/*  bequeathed  by  his  will,  and  of  such  of  the  costs  in- 
curred by  Jane  Mitchell,  in  the  cause  oiLucasy.MitcheU{a\ 
as  upon  the  reference  hereinafter  directed  shall  be  found  to 
have  been  properly  and  necessarily  incurred  ;  and  let  an  in- 
junction forthwith  issue  to  put  Plaintiff  into  possession  of 
said  lands ;  and  the  Plaintiffs  waiving  all  relief  against  De- 
fendant, Robert  Norton,  as  purchaser  of  the  lands  of  Rays- 
town  and  Grenoge,in  the  pleadings  mentioned,  let  the  Plain- 
tiffs' bill  be  dismissed  without  costs  against  said  Robert  Nor^ 
ton;  and  let  the  Plaintiffs  have  credit  in  the  accounts  herein- 
after decreed  for  the  sum  of  790/.,  the  purchase  money  of 
said  lands,  as  hereafter  mentioned.     Refer  it  to  the  Master 
to  take  an  account  of  the  rents  and  profits  of  said  estate, 
which  have  been  received,  or  without  wilful  default  might 
have  been  received,  since  the  death  of  said  Jane  Mitchell,  by 
said  John  Nunn  Richards,  or  any  of  the  Defendants  claim- 
ing under  him,  except  said  Robert  Norton.     Refer  it  also 
to  the  Master,  to  take  an  account  of  such  of  the  debts 
and  legacies  of  said /ane  Mitchell  9swere  paid  by,  or  assigned 
to,  said  John  Nunn  Richards,  and  of  the  sums,  if  any,  due 
for  interest  on  any  of  said  last  mentioned  debts  at  the  time 
of  the  death  of  said  Jane  Mitchell,  with  interest  on  such  of 


(a)  This  was  a  suit  instituted  in  Topham    Mitchell.     These  costs 

tht  Court  of  Exchequer  by  Lucas,  were  not  the  subject  of  any  contro- 

to  raise  the  amount  of  the  legacy  versy. 
bequeathed  to  him  by  the  will  of 


Decree, 
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^^^«        them  as  may  properly  bear  interest  from  the  death  of  sud 
Incorpoba-    Jane  Mitchell  only ;  and  let  the  Master  inquire  and  report 

TED  Society 

V,  nvhether  any  and  what  costs  were  properly  and  necessarily 

'     incurred  by  said  Jane  Mitchell^  in  the  cause  of  Lucat  t. 

Mitchell,  in  the  pleadings  mentioned ;  and  if  so,  let  him 
ascertain  the  amount  thereof,  and  let  Defendants  have  credit 
for  same.  And  let  the  Master  apply  said  rents  and  profits, 
and  also  the  said  sum  of  790/.,  first  in  payment  of  interest 
and  of  said  costs,  if  any,  and  then  in  payment  of  the  prin- 
cipal of  said  debts  and  legacies,  and  in  so  doing  let  the 
Master  make  yearly  rests ;  and  let  said  sum  of  790/.  be 
deemed  and  taken  as  paid  on  the  time  at  which  same  was 
paid  into  Court  by  said  Robert  Norton,  and  let  same  be 
credited  ax^cordingly  as  of  that  date  to  the  Plaintiffs,  and  let 
the  Master  ascertain  by  whom  and  to  whom  same  is  payable. 
And  let  the  Right  Honourable  the  Attorney-General,  and 
the  Commissioners  of  Charitable  Donations  and  Bequests, 
and  the  Defendant,  James  Adamson,  have  the  costs  here- 
tofore incurred  by  each  respectively  against  the  Plaintiffs; 
and  let  the  Defendant,  John  Richards,  pay  to  the  Plain- 
tiffs so  much  of  the  costs  of  this  suit  as  have  been  incurred 
by  reason  of  said  Defendant  having  insisted,  by  way  of  de- 
fence, on  the  Statute  of  Limitations ;  and,  except  as  afore- 
said, let  all  the  parties  bear  their  own  costs  up  to  the  pre- 
sent hearing.  And  reserve  further  directions  until  the  com- 
ing in  of  the  Master's  report. 

Reg.  Lib.  85,  1841,  fol.230. 


CASES  IN  CHANCERY.  337 


VIZE  V.  STONEY.  ^IL 


Dee.  3,  4. 

Benjamin  white,  byUswiU  of  the  gthofJanu-  B.tr.,hjhi, 

will,  gave  to 

ary,  1796,  after  eivine  to  his  only  son,  Finch  White^  his  his  daughter, 

.  7  .  .  /  R.W,  1600/., 

heirs,  executors,  administrators,  and  assigns,  all  his  real  to  his  daughter 

1    /.        1     ,  1  1,1.  ..     1  ^'  ^'  IWiQL, 

and  freehold  estates  and  chattel  interests  of  what  nature  and  to  his 
or  kind  soever,  subject,  however,  to  the  payment  of  debts  1200/.,  "the 
and   the  legacies    thereby  given,  bequeathed  as  follows :  JJ^'^  be  paid 
"  I  give  and  bequeath  to   my  eldest  daughter,  Rebecca  ^^^t^f re- 
White^  the  sum  of  I500Z.  sterling.     I  give  and  bequeath  to  "pcftiveiy,  on 

°  °  *  their  respeotire 

my  second  daughter,  Susannah  White^  the  sum  of  1000/.  daysofmar- 

riage,  with  the 

Sterling.     I  give  and  bequeath  to  my  youngest  daughter,  lawful  interest 

thereof,  to  be 

Catherine  White^  the  sum  of  1200/.  sterling;  the  said  re-  computed  from 
spective  sums  to  be  paid  to  my  said  daughters  respectively,  decease  until 

1*  .,  t,  .  •iii«*'i«  ^^®  same  shall 

on  their  respective  days  of  marriage,  with  the  lawful  inte-  be  respectively 
rest  thereof,  to  be  computed  from  the  day  of  my  decease      Jim^  that 
until  the  same  shall  be  respectively  fully  paid ;  provided  being  u^i^ 
always,  that  in  case  any  one  or  more  of  my  said  daughters  P****  ^^^  '"**" 

rest  were 

shall  intermarry  with  any  person  or  persons  who  shall  not,  ▼e«ted,  and 

only  sounded 

previous  to  such  marriage  or  marriages,  or  at  some  time  in  contingency, 

.  .  1        r  -ill  ""^^  ^^*  *^® 

afterwards,  in  the  life-time  of  such  of  my  said  daughters  so  Plaintiff,  as  the 

1  i_jj  jj*  i_^i_  personal  repre- 

marrymg,  by  such  deed  or  deeds,  or  m  such  other  manner  geatative  of 
as  my  executors  hereinafter  named,  or  their  counsel  shall  jj^  ^^o  had 
advise  and  direct,  settle  and  assure  to  each  and  every  of  my  ^^  testator*^ 
said  daughters  so  marrying,  in  case  of  her  or  their  surviving  *°**  ^}^  "°* 

^  ^      o'  o   married,  was 

her  or  their  husband  or  husbands,  a  certain  jointure  or  pro-  entitled  to 

their  respec- 

vision,  by  way  of  rent-charge,  of  10/.  by  the  100/.  by  the  tive  legacies, 
year  at  the  least,  on  the  portion  hereby  bequeathed  to  such 
daughter  or  daughters,  to  be  issuing  and  yearly  payable  to 
her  or  them,  from  and  after  the  decease  of  her  or  their  said 
husbands,  during  her  or  their  life  or  lives,  out  of  lands,  tene- 
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1841. 


VlZE 

e. 
Stonet. 


Statement. 


ments,  or  hereditaments,  whereof  or  wherein  thdrsaid  husband 
or  husbands  shall  have  estates  or  interests  sufficiently  perma- 
nent, valuable,  and  unincumbered,  to  answer  such  purpose  or 
such  jointure  or  other  provision,  as  my  executors  hereinafter 
named  shall  deem  suitable  or  proper  for  such  daughter  or 
daughters  so  marrying,  then  and  in  every  such  case,  such 
husband  or  husbands  of  such  of  my  sdd  daughters,  as  shall  so 
marry  without  such  jointure  or  jointures,  or  other  provision 
or  provisions  being  secured  and  made  payable  previous  to 
such  marriage  or  marriages,  shall  not  be  entitled  to,  or 
have,  or  receive,  by  or  out  of  my  said  estates,  or  interests, 
or  personal  fortune,  or  any  of  them,  the  said  portion  or  por- 
tions hereinbefore  bequeathed  to  such  daughter  or  daugh- 
ters respectively,  or  any  part  thereof,  but  the  same  shall 
be  placed,  or  put  out  at  interest  by  my  executors,  herein- 
after named,  on  good  security,  to  be  taken  in  the  names  of 
my  said  executors,  and  the  interest  thereof  shall  be  paid  to 
the  husband  or  husbands  of  my  said  daughter  or  daughters, 
until  his  or  their  decease,  or  until  such  jointure  or  jointures, 
to  such  amount,  and  in  such  manner  as  hereinbefore  men- 
tioned, shall  be  settled  and  secured.     And  I  order  and  my 
will  is,  that  the  said  principal  sum  or  sums,  hereinbefore 
bequeathed  to  such  of  my  said  daughters  as  shall  so  marry 
as  aforesaid,  shall,  immediately  on  the  execution  of  such 
deed  or  other  security  for  settling  such  jointure  or  jointures 
as  aforesaid,  in  manner  hereinbefore  mentioned,  be  paid,  or 
the  security  or  securities,  on  which  the  same  shall  be  out  at 
interest,  assigned  to  such  husband  or  husbands ;  but  if  such 
husband  or  husbands  shall  die  in  the  life-time  of  his  or  their 
said  wife  or  wives,  without  having  first,  either  previous  or 
subsequent  to  his  or  their  said  marriage  or  marriages  with 
my  said  daughter  or  daughters,  secured  such  jointure  or 
jointures  to  the  amount  and  in  manner  aforesaid,  then  aod 
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in  every  such  ease,  such  of  my  said  daughters  as  shall         I6*J- 
survive  her  or   their  husband  or  husbands  without  such         Yizb 
provision  made  for  her  or  them  as  aforesaid,   or  her  or      Stonet. 
their  executors,  administrators,  or  assigns,  shall  be  enti^     statement, 
tied  to,  and  shall  immediately  on  the  decease  of  such,  hus- 
band or  husbands   have  and  receive  from  my  said  exe- 
cutors, her  or  their  said  portion  or  portions  so  to  be  put 
out  at  interest,  in  the  manner,  and  for  the  purpose  afore- 
said, or  an  assignment  of  the  security  or  securities  on  which 
the  same  shall  be  out  at  interest ;  and  I  further  order,  and 
my  further  will  and  intention  is,  that  if  any  one  or  more 
of  my  said  daughters  shall  intermarry  with  any  person  or 
persons,  and  die  in  his  or  their  life^time,  before  he  or  they 
shall  in  manner  hereinbefore  mentioned,  entitle  him  or  them*- 
selves  to  such  portion  or  portions  as  aforesaid,  then,  and  in 
every  or  any  such  case,  my  executors  hereinafter  named 
shall,  immediately  after  the  decease  of  the  husband  or  hus- 
bands of  such  of  my  said  daughters,  who  shall  have  so  mar- 
ried and  died  as  aforesaid,  in  the  life-time  of  her  or  their  said 
husband  or  husbands,  pay  to,  or  to  the  use  of,  the  child  or 
children  of  such  daughter  or  daughters  so  marrying  and 
dying  in  the  life-time  of  her  or  their  said  husband  or  hus- 
bands ;  but  if  there  shall  be  no  such  child  or  children  then 
living,  then  to  the  survivor  or  survivors  of  my  said  daugh- 
ters, and  my  said  only  son,  the  portion  or  portions  of  such 
daughter  or  daughters  so  dying  as  aforesaid,  to  be  equally 
divided  between  them,  if  no  child  or  children  then  living, 
share  and  share  alike  ;  and  the  share  and  shares  of  such  of 
my  surviving  daughter  or  daughters,  to  be  paid,  and  pay- 
able to  her  and  them  respectively,  at  such  times,  and  sub- 
ject to  such  restrictions,  as  her  or  their  original  portion  or 
portions  is,  or  are  hereby,  made  payable.     I  give  and  be- 
queath to  Benjamin  White^  of  Ballyphilip  in  the  county  of 
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1841.  Tipperary,  gentleman,  the  sum  of  100/.  sterling,  the  said 
VizE  sum  to  be  paid  to  him  within  six  months  after  my  decease, 
Stonet.  with  the  lawful  interest  thereof,  to  be  computed  from  the 
Statement.  ^^Y  ^^  ^Y  <lecease  Until  the  same  shall  be  fully  paid.  I 
give  hnd  bequeath  to  my  grandson,  Benjamin  White,  son  of 
my  only  son,  Finch  White^  the  sum  of  100/.  sterling.  I 
give  and  bequeath  to  my  g^randson,  Joseph  Edward  Vize, 
son  of  Doctor  John  Vize^  the  sum  of  100/. ;  the  said  respec- 
tive legacies  so  bequeathed  to  my  said  grandsons  respec- 
tively, to  be  paid  to  them  on  their  respective  ages  of  twenty- 
one  years,  with  the  lawful  interest  thereof  respectively,  to 
be  computed  from  the  day  of  my  decease,  until  the  same 
shall  be  paid ;  but  if  either  of  my  said  grandchildren  shall 
die  within  the  age  of  twenty-one  years,  then  the  legacy  be- 
queathed to  him  so  dying  shall  go,  and  be  paid  to  the  sur- 
vivor of  them,  his  executors  or  administrators ;  but  if  both 
my  said  grandchildren  shall  die  under  the  said  age  of  twenty- 
one  years,  then  I  order  that  the  said  two  sums  of  100/.  shall 
be  paid  to  my  said  son,  Finch  White,  his  executors  or  ad- 
ministrators." 

The  testator  further  gave  to  his  said  three  daughters  ten 
guineas  each  to  buy  mourning,  exclusive  of,  and  over  ^d 
above  the  provision,  thereinbefore  made  for  them  respectively, 
and  gave  and  bequeathed  to  his  daughter-in-law,  Letitia 
White,  wife  of  his  said  son,  Finch  White,  ten  guineas  to  buy 
mourning ;  and  also  bequeathed  to  his  said  three  daughters, 
so  much  of  his  household  furniture,  which  should  be  in  his 
dwelling-house  at  the  time  of  his  decease,  as  they  should  make 
choice  of,  for  their  own  use,  to  be  equally  divided  between 
them,  share  and  share  alike  (plate  and  china  excepted) ;  aodhe 
ordered  and  directed,  that  his  said  son.  Finch  White,  should 
permit  and  suffer  any  one  or  more  of  his  said  daughters, 
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\?hil8t  unmarried,  who  should  choose  to  reside  in  his  pre-        1B41. 
sent  dwelling-house,  to  live  therein  free  of  all  rent  payable        Vizb 

thereout,  and  that  his  said  son  should  pay  the  rent  thereof,  Stonet. 

whilst  any  one  or  more  of  his  said  daughters  should  continue  statement. 
to  live  there. 

The  testator  concluded,  by  giving  some  small  legacies  to 
a  few  of  his  friends,  and  appointed  his  son.  Finch  White^ 
his  residuary  legatee ;  Alderman  Francis  Sargeant^  New- 
port  White^  John  WhitCy  and  his  daughter  Rebecca  WhitCj 
he  nominated  his  executors. 

Benjamin  fVhitCy  the  testator,  died  in  1797)  leaving  his 
son,  Finch  WhitCy  and  his  three  daughters  him  surviving. 
Finch  White  died  in  the  year  1798,  without  issue,  leaving 
the  Defendant,  his  widow,  Letitia  Stoney  (then  Letitia 
fVhite)y  him  surviving. 

Rebecca  White,  one  of  the  testator^s  daughters,  died  in 
1820,  intestate  and  unmarried;  and  her  sister  Catherine 
died  in  1836,  likewise  unmarried,  having  previously  exe- 
cuted a  will,  and  thereby  bequeathed  to  her  nephew,  the 
Plaintiff,  a  sum  of  200/.  in  Government  stock. 

The  Plaintiff  was  the  son  of  Francis  White,  the  fourth 
daughter  of  the  testator  Benjamin  White,  and  who  had  died 
in  his  life-time.  He  was  one  of  the  next  of  kin  of  the  said  22e- 
hecca  and  Catherine,  and  their  sole  personal  representative. 

The  only  Defendant  was  Letitia  Stoney,  she  being  the 

personal  representative  of  her  husband  Finch  White,  and 

having  also  taken  out  letters  of  administration  de  bonis  non 

to  the  original  testator,  Benjamin  White. 
VOL.  I.  2  a 
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18^^'    ^        The  bill  was  filed  to  raise  the  amount  of  the  legades  be- 

VizB         queathed  to  the  testator's  daughters,  Rebecca  and  Catherine, 

Stomet.       On  the  part  of  the  Defendant  it  was  insisted,  that  the  le- 

statenunt.     gacies  Were  only  to  vest  in  the  said  Rebecca  and  Catherm 

upon  their  marriage,  which  condition  never  having  taken 

place,  the  said  legacies  sank  into  the  residue,  and  became 

the  property  oi  Finch  White^  the  residuary  legatee.   It  was 

admitted  that  the  testator  left  a  large  personal  estate.  The 

remaining  daughter  Susanna  had  been  married,  and  her 

legacy  of  1000/.  paid. 

The  cause  was  heard  before  Lord  Plunhetj  in  the  month 
of  June,  1841,  and  he  was  of  opinion,  that  the  legacies  were 
vested,  and  accordingly  made  a  decree  in  fisivour  of  the 
Plaintiff. 

The  Defendant  presented  a  petition  of  rehearing,  which 
now  came  on  to  be  heard. 

The  argiunent  before  Lord  Plunket^  and  his  Lordship*! 
judgment,  are  fully  reported  in  Messrs.  Drury  &  fValsVi 
Reports(a). 

In  addition  to  the  cases  cited  on  the  former  hearing, 
the  following  were  mentioned  on  the  part  of  the  Plaintiff, 
Roberts  v.  Roberts(ll),  Siapleton  v.  Cheaks(c)^  Clobberie's 
Ca8e(d),  Collins  v.  Metcalfe  (e),  Van  v.  Clarh{f),  Haath 
V.  Hoath(ff)j   TValcott  v.  Hall{h)y  Hanson  v.  Graham{i), 


(a)  Vol.  ii.  659.  {e)  1  Vera.  462. 

(5)  2  Bolst  123.  (/)  1  Atk.  510. 

(c)  Free,  in  Chan.  317;  2  Vera.  {g)  2  Bro.  C.  C.  3. 

673.  (A)  2  Bro.  C.  C.  305. 

(dl)  2  Ventr.  342 ;  Freem.  24.  (t)  6  Ves.  239. 


^ 
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Branstrom  v.  Wilkin8on(a)j  Jones  v.  Machilwain{b)^  Mur- 
ray  v.  Addenbroot{c),  Keily  v.  Monck(d)y  Barlow  v. 
Grant(e)j  Nemll  v.  NemU(f).  And  on  the  part  of  the 
Defendant,  Lady  Latimer's  Case{g)^  Stackpoole  v.  Beau^ 
numt(h),  Swayne  v.  Smith(t)j  Scott  y.Bargeman{k). 


Mr.  Jonathan  Henn^  Mr.  Brereton^  and  Mr.  W^arrcn,  for 
the  Plaintiff. 

Mr.  Bennett^  Mr.  R,  Moore^  and  Mr.  fVilliam  Lloyd^ 
for  the  Defendant. 


1841. 


V 

ViZB 

e. 
Stohet. 


Statement. 


Thb  Lord  Chancellor  : — 

The  principle,  upon  which  Courts  of  Equity  act  in  the 
interpretation  of  wills,  is  well  established ;  it  is  to  effectuate 
the  intention,  as  far  as  it  can  consistently  with  the  rules  of 
law ;  wherever  the  intention  is  sufficiently  expressed,  how- 
ever absurd  it  may  be,  this  Court  is  bound  to  give  force  and 
effect  to  it. 


Dec,  4. 


Judgment, 


Two  questions  arise  on  the  will  now  before  me ;  first, 
what  was  the  testator's  intention,  and  secondly,  how  &r  is 
that  opposed  by  any  rule  of  law  ?  With  regard  to  the  first 
question,  it  is  evident  the  testator  intended  to  g^ve  absolute 
legacies  to  his  daughters,  with  a  direction  for  the  postpone- 
ment of  their  payment  until  certain  contingencies  should 
happen ;  and  the  will  seems  to  be  one  of  great  simplicity  and 


(a)  7  Ves.  421. 
(6)  1  Riias.  220. 
(c)  4  Ru88.  407. 
(<0  8  Ridg.  P.  C.  205. 
(e)  I  Vera.  255. 


(/)  2  Vera.  431. 
ig)  1  Dyer,  59,  b. 
(A)  3  Ves.  89. 
(0  1  Sim.  &  S.  56. 
(A)  2  P.  Wms.  69. 
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easily  dealt  with,  until  the  cases,  which  bear  upon  it,  come 
to  be  considered.  It  has  been  fairly  admitted,  that  how- 
ever ambiguous  the  expressions  as  to  interest  are,  it  was, 
under  any  circumstances,  payable  to  the  daughters  during 
the  period,  which  might  elapse  from  the  testator's  death  un- 
til the  happening  of  the  contingency  ;  and  that  such  was 
the  testator's  intention  appears  £rom  other  parts  of  the  will, 
for  I  find,  when  giving  other  legacies,  payable  within  «x 
months  after  his  death,  the  provisions  for  interest  are  made 
in  exactly  the  same  terms.  This,  however,  would  not  of 
itself,  perhaps,  have  been  sufficient,  for  as  the  testator  di- 
rects the  principal  and  interest  to  be  paid  at  the  same  time, 
it  might  be  argued,  and  indeed  there  are  cases  both  ways, 
that  the  payment  of  interest  was  equally  postponed  with 
the  principal,  and  that  there  was  no  resemblance  between 
the  two  gifts.  But  the  intention  is  also  evident  from  other 
parts  of  the  will ;  for  instance,  he  gives  to  each  of  his 
daughters  ten  guineas,  which  he  expressly  says  <*  is  exclu- 
sive of  and  over  and  above  the  provision  hereinbefore  made 
for  them  respectively."  It  would  be  too  absurd  to  say  that 
he  ever  had  it  in  his  mind  that  this  small  sum  could  be 
considered  a  satisfaction  for  the  legacies  themselires ;  it  is 
plain  that  he  referred  to  the  interest  payable  upon  them,  in 
satisfaction  for  no  part  of  which  was  this  small  sum  given, 
for  he  says  it  is  to  be  over  and  above  the  provision  therein- 
before made.  I  also  take  for  granted  that  the  testator's 
daughters  were  grown  up :  I  perceive  he  appoints  one  of 
them  an  executrix.  1  think,  therefore,  that  the  term, 
"  provision,"  as  used  in  that  clause,  coupled  with  the  direc- 
tions contained  in  a  subsequent  part  of  the  will  as  to  their 
residence  at  one  of  his  houses,  until  marriage,  shows  such  a 
general  intention  to  provide  for  their  maintenance,  that  it 
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Tras  properly  admitted  interest  was  payable  in  the  mean- 
time. 

Here,  then,  is  a  case,  where  the  legacy  is  given  abso- 
lutely in  the  first  instance,  followed,  however,  by  a  direc- 
tion, that  the  said  respective  sums  shall  be  paid  to  his  said 
daughters  on  their  respective  days  of  marriage,  with  inte- 
rest to  be  computed  firom  his  death  till  the  same  shall  be 
respectively  paid.  It  was  observed  by  Mr.  Brereton,  and 
it  is  not  unimportant  in  a  case  like  this,  that  there  is  in 
the  wording  of  this  direction,  as  to  the  payment  of  interest, 
an  absence  of  all  doubt  that  the  principal  is  not  at  some 
time  to  become  payable,  which  gives  to  the  whole  this  cha- 
racter, that  the  testator  never  contemplated  that  the  lega- 
cies were  not  payable  in  any  event.  This,  however  it  may 
be  an  indication  of  intention,  is  not  conclusive,  and  I  must 
look  to  the  whole  will  to  collect  the  real  meaning.  I  am 
now  speaking  independently  of  the  authorities. 


1841. 


VlZE 

V. 

Stohet. 


Judgment. 


It  was  very  ingeniously  argued  by  the  Defendant's  coun- 
sely  that  the  provisoes  with  regard  to  the  daughter's  mar- 
riages formed  integral  portions  of  the  bequests,  and  they 
sought  by  thus  importing  these  provisoes  into  the  bequests, 
to  give  to  the  condition  of  marriage  a  greater  importance; 
they  argued  that  the  intention  of  the  testator  plainly  was 
to  secure  a  proper  maintenance  for  the  daughters ;  for  this 
purpose  he  g^ves  directions  as  to  their  residing  at  his 
house,  &c.,  and  having,  they  say,  this  still  in  view,  and  to 
prevent  his  small  fortune  from  being  uselessly  broken  in 
upon,  even  in  the  event  of  marriage,  he  goes  on  to  say, 
that  if  his  daughter  shall  marry  a  person,  who  will  secure  a 
provision  for  her,  that  person  is  to  have  the  legacy ;  but  on 
the  contrary,  if  the  person  do  not  make  such  proviuon^ 
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either  before  or  after  the  marriage,  then  that  the  huabtmd 
shall  not  receive  out  of  the  testator's  estate,  any  part  of  the 
portion,  but  the  same  shall  be  invested,  and  the  interest 
alone  paid  to  him ;  and  in  case  the  daughter  die  in  the  hus- 
band's life-time,  leaving  children,  they  are  to  have  it,  but  if 
there  be  none  such,  then  the  portion  is  to  go  over  to  the 
testator's  surviving  daughters  and  his  son.  This  argument, 
though  ingenious,  I  cannot  assent  to ;  there  are  many  parts 
of  the  will,  with  which  it  appears  quite  inconsistent ;  the 
object  of  the  testator  throughout  that  proviso  was  not  in 
any  way  to  limit  the  daughter's  rights,  but  to  protect  her 
and  them  from  the  effect  of  an  improvident  marriage ;  be- 
sides, there  appears  to  me  much  in  those  directions,  which 
would  rather  imply  that  the  testator  conadered  the  legacies 
as  vested,  for  it  is  provided,  that  in  case  she  survives  her 
husband,  she  is  to  have  it  absolutely.  Again,  there  is  the 
gift  over  to  the  daughters  and  son ;  this,  as  it  were,  resi- 
duary ^ft  of  the  portion  includes  the  son,  and  when  takoi 
in  connexion  with  the  general  residuary  gift  to  the  son  also 
contained  in  the  will,  proves  that  the  testator's  impresaon 
was,  that  he  had  taken  these  legacies  out  of  the  corpus  of 
his  estate,  and  that  in  a  manner,  which  would  prevent  them 
ever  fiedling  back  into  it,  unless  he  so  directed.  The  testator 
says,  ^*  but  if  there  shall  be  no  such  child  or  children  then 
living,  to  the  survivor  or  survivors  of  my  said  daughters, 
and  my  said  only  son,  the  portion  or  portions  of  such 
daughter  or  daughters  so  dying  as  aforesaid,  to  be  equally 
divided  between  them,  if  no  child  or  children  then  living, 
share  and  share  alike :  and  the  share  and  shares  of  such  of 
my  surviving  daughter  or  daughters,  to  be  paid,  and  pay- 
able to  her  and  them  respectively,  at  such  times,  and  sub- 
ject to  such  restrictions  as  her  or  their  original  portion  or 
portions  is,  or  are  hereby  made  payable." 
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The  peculiarity  of  this  gift  oyer,  is  the  subjecting  the 
surviving  daughter's  shares  to  the  same  restrictions,  as  her 
original  share  was  subject  to.  There  appears  to  have  been 
no  doubt  on  his  mind  that,  save  by  the  operation  of  these 
clauses  relative  to  the  disposition  on  marriage,  the  legacies 
were  payable ;  he  treats  them  more  as  vested  than  contin- 
gent legacies. 


1841. 
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It  has  been  remarked  that  there  is  no  gift  over  of  those 
legacies,  in  the  event  of  the  daughters  dying  unmarried, 
and  then  it  was  thrown  out,  that  that  is  a  reason  for  this 
Court  treating  them  as  contingent ;  but  I  cannot  agree  to 
that ;  on  the  contrary,  when  I  observe  that  the  testator 
has  provided  for  many  events,  upon  which  the  legacies  are 
to  go  over,  and  to  go  over  to,  amongst  others,  his  son,  the 
residuary  legatee,  I  am  forcibly  led  to  the  conclusion,  that 
the  testator  thought  that,  having  vested  the  gifts  absolutely 
in  his  daughters,  in  the  first  instance,  they  could  only  go 
over  under  some  further  gift  to  be  made  by  him. 


I  think  it  important  in  this  case  to  refer  to  other  legacies 
in  the  will,  and  by  the  dispositions  respecting  them  to  dis- 
cover, if  possible,  what  was  running  in  the  testator's  mind  as 
to  the  effect  of  his  bequests.  On  looking  at  the  legacies  given 
to  his  granddaughters,  I  find  that  he  treats  them  as  I  have 
before  said  of  those  given  to  his  daughters,  as  portions  of  his 
property,  which  he  had  severed  from  the  residue.  He  gives 
them  100/.  each,  and  in  case  either  of  them  should  die  un- 
der twenty-one,  then  the  legacy  of  the  grandchild  so  dying 
is  to  go  to  the  survivor.  So  stood  his  will  at  first,  but  then 
he  afterwards  introduced,  by  interlineation,  this  further  li- 
mitation, "  but  if  both  my  said  grandchildren  shall  die  un- 
der the  said  age  of  twenty-one  years,  then  I  order  that  the 
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said  two  sums  of  100/.  shall  be  paid  to  my  said  son,  JSnei 
Whitey  his  executors  or  admiiiistratorSy"  showing  not  onlj 
that  he  was  under  the  impression  that  an  absolute  gift  had 
taken  whatever  was  so  given  out  of  the  residue,  but  that 
he  was  aware  of  the  necessity  of  providing  against  certam 
events,  in  which  the  children  would  otherwise  absolutely 
take  the  sums,  contrary  to  his  intention.  Does  he  show  a 
similar  precaution  with  regard  to  his  daughters  ?  No ;  be- 
cause it  was  his  intention  to  give  the  l^;acie8  absolutely  to 
his  daughters,  but  at  the  same  time,  by  this  proviso  of  non- 
payment till  marriage,  to  enable  his  executors  to  provide 
against  improvident  marriages. 


As  I  am  bound  to  look  at  the  whole  of  the  will,  to  collect 
the  testator's  intention,  the  result  is,  that  in  my  opinion 
the  testator's  intention  was  to  give  to  his  daughters  a  vested 
interest  in  their  legacies,  to  be  controlled,  in  the  event  of 
their  marriages,  in  the  manner  pointed  out  by  the  will.  He 
has  done  no  more  than  what  is  usually  done  with  regard  to 
real  estate,  carefully  provided  that  the  daughters  should  be 
amply  provided  for  out  of  it.  He  gives  them  their  portion, 
and  then  directs  how  that  portion  is  to  be  settled  upon 
them,  in  the  event  of  their  marriage. 

The  only  question  which  remains  is,  does  the  law  permit 
me  to  decide  according  to  this  intention?  Scott  v.  Barge- 
tnan{a)  does  not  appear  to  me  to  apply  to  a  case  like  the 
present ;  that  was  a  gift  over,  if  three  daughters  died  before 
their  legacies  were  paid,  and  the  question  was,  whether  two 
of  the  daughters  having  died,  the  Court  would  imply  a  gift 
by  survivorship  to  the  third  ?   And  it  was  held,  that  the 


(a)  2  P.  Wms.  69 ;  2  £q.  Ca.  Abr.  542. 
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surviving  daughter  should  take,  inasmuch  as  the  gift  over 
could  not  take  effect,  unless  the  three  had  died,  and  that  the 
portion  did  not  vest  absolutely  in  any  of  the  three  under  ^e. 
That  case  was  followed  in  Skey  y,Bames{(i)^  and  is  now  an 
authority,  though  it  has  been  commented  upon. 
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The  cases  oi Atkins  v.  Hiccockaib)  and  EUon  v.  Elton^c), 
are  dear  authorities,  that  a  mere  gift  to  a  person  on  mar- 
riage is  contingent,  and  not  vested.  Lord  Hardwickef  in 
Atkins  V.  Hiccocksy  expresses  himself  most  distinctly  upon 
the  point.  He  says  it  is  not  a  vested  legacy,  and  puts 
the  event  of  marriage  in  contradistinction  to  the  common 
case  of  a  legacy,  to  be  paid  at  twenty-one,  and  unquestion- 
ably there  is  a  very  intelligible  difference  between  the  two 
cases ;  for  if  I  give  my  son  5000/.  at  twenty-one,  tny  mean- 
ing is,  that  if  my  son  live  until  that  age,  payment  is  to 
be  made  to  him ;  I  postpone  payment  solely  during  his  mi- 
nority ;  but  I  know  the  time  at  which  my  son,  had  he  lived, 
would  have  attained  that  age,  and  become  entitled  to  his 
legacy ;  but  it  is  different  with  a  condition  like  marriage, 
you  cannot  predicate  of  it,  as  you  can  of  the  other  event; 
you  cannot  say,  that  had  he  Uved,  he  would  have  married. 
All  the  cases  cited  on  the  other  side  are  cases  of  payment 
to  be  made  on  marriage,  or  twenty-one,  (except  the  case  of 
Booth  V.  Booth{d)  ) ;  they  are  easily  distinguishable  from 
Atkins  V.  Hiccocks  and  Elton  v.  Elton,  and  from  the  present. 
In  those  cases  one  certain  alternative  exists,  which  enables 
the  Court  ^to  measure  the  gift. 

In  holding  the  legacies  in  this  case  vested,  I  have  no 
intention,  if  I  could,  to   overrule  the  decisions  of  Lord 


(a)  3  Mer.  335. 
(h)  I  Atk.  500. 


(c)  3  Atk.  504. 

(d)  4  Ves.  399. 
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1841.        Hardwicke.     The  view  which  I  take  of  the  present  will 
VicB         leaves  his  authority  unimpeached.     I  quite  agree  with  the 
Stohbt.      observatioDS  made  by  Lord  Abnxnleyj  in  Booth  y.  Booths  on 
judgmmit.     those  cases  of  Atkins  y.  Hiceocks  and  Elton  y.  EltoHj  that 
they  depended  on  the  words  creating  the  contingency,  and 
the  fact,  that  the  contingency  ran  throughout  the  whole 
gift ;  both  were  cases  of  a  condition  absolutely  precedent, 
rendering  it  necessary  that  the  legatee  should  bring  himself 
into  the  circumstances  spedfied,  before  he  became  entitled. 
There  is  no  doubt  now  as  to  the  authority  of  those  cases; 
they  must  be  considered  as  well  decided,  and  I  am  willbg 
to  take  Lord  Hardwicke^s  observations  with  all  the  autho- 
rity, to  which,  as  coming  fipom  so  great  a  Judge,  they  are 
entitled. 

Suppose  a  legacy  is  given  to  a  son,  if  he  attain  twenty- 
one,  or  to  a  daughter  at  that  age  or  marriage,  it  is  contin- 
gent ;  it  cannot  be  more  or  less  contingent ;  the  law  recog- 
nizes nothing  between  a  contingent  and  a  vested  l^acy. 
All  that  can  be  said  is,  that  the  Court  may  deal  with 
some  contingencies  with  greater  facility,  than  with  others. 
Now,  if  you  annex  to  this  contingent  gift  interest  in  the 
meantime,  it  is  established  by  abundant  authority,  that 
interest  so  g^ven  dispenses  with  the  contingency  ;  though  it 
still  sounds  in  contingency,  it  cannot  so  operate ;  the  in- 
terest is  considered  as  in  lieu  of,  and  an  acknowledgment  for, 
the  capital,  and  when  the  testator  g^ves  interest  in  the 
meantime,  this  Court  always  seizes  upon  that  circumstance 
as  a  proof,  that  he  intended  the  legacy  should  at  some  time 
be  payable.  If,  therefore,  it  appears  that  the  testator  did 
not  intend  that  these  words  should  operate  as  a  contingency, 
the  Court  will  not  hold  them  to  be  so.  Is  there  anything  then 
so  peculiar  in  the  case  before  me,  or  of  a  contingency  upon 
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marriage  generally,  to  prevent  my  applying  this  principle  to         i^i* 
such  a  case  ?     It  cannot  be  said  that  a  testator  could  not  do        Yizb 

Vm 

this  by  express  terms.     Suppose  the  testator  here  had  said,      stonet. 
that  his  daughters  should  have  vested  interests  in  their  re-      judgment: 
spective  legacies  on  his  death,  the  effect  would  be,  that 
they  would  have  taken  their  legacies  absolutely,  liable  of 
course  to  have  that  interest  cut  down  by  those  subsequent 
clauses,  as  to  the  provisions  to  be  made  by  their  husbands. 
Such  being  the  case,  what  can  be  the  difference  in  operap- 
tion,  where  interest  in  the  meantime  is  given,  between 
cases  of  gifts  on  marriage,  and  gifts  at  twenty-one?     Upon 
principle  I  can  see  none ;  and  as  the  testator  has  shown 
throughout  his  will  a  plain  intention  that  these  legacies 
should  carry  interest  in  the  meantime,  although  he  has  not 
expressed  it  in  words,  I,  without  breaking  in  upon  any  de* 
cided  case,  can  and  intend  to  hold  the  legacies  vested.     In 
doing  so,  I  wish  it  to  be  distinctly  understood,  that  I  do 
not  rest  my  decision  on  the  authority  of  Booth  v.  Booth(a). 
Lord  Alvanky  expressly  put  that  case  on  the  ground  of 
its  being  a  gift  of  a  residue,  and  it  could  not,  therefore,  be 
relied  upon  by  me  as  an  authority  for  my  decision  here ;  but 
I  can,  and  do  make  use  of  that  case,  to  this  extent,  that 
marriage,  though  differing  materially,  as  I  have  admitted, 
from  a  contingency  depending  on  a  legatee  attaining  twenty- 
one,  will  not  prevent  a  legacy,  which  is  payable  upon 
that  event,  from  being  vested,  if,  upon  the  whole  instru- 
ment, it  appears  that  the  testator  intended  it  should  be 
vested.     What  did  Lord  Alvanley  do  in  that  case  ?     The 
case  was  this ;  a  residuary  bequest  to  trustees,  to  pay  the 
dividends  equally  between  testator's  grandnieces,  till  their 
respective  marriages,  and  immediately  after  their  marriage, 

(a)  4  Vei.  399. 
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to  assign  and  transfer  their  respective  moieties  to  them. 
One  of  the  grandnieces,  being  unmarried,  applied  for  her 
share,  and  Lord  Alvanky  held  it  to  be  vested,  although  he 
declined  to  part  with  it,  but  directed  the  interest  and  divi- 
dends of  her  moiety  to  be  paid  to  her,  with  liberty  to  apply 
in  case  of  her  marriage,  or  her  death  before  marriage. 


It  has  been  said  in  the  course  of  the  argument,  what 
would  have  been  the  testator^s  answer,  had  he  been  asked 
which  he  intended,  the  daughter's  creditors  or  his  son  to  have 
this  money?  But  I  ask,  what  would  have  been  his  answer, 
had  he  been  asked  these  questions :  In  whom  do  you  wish 
to  place  the  power  of  disposing  of  this  sum  ?  Will  you  al- 
low your  son,  who  may  never  enjoy  it  in  possession,  to  dis- 
pose of  it  ?  or  do  you  wish  that  your  daughter,  for  whose 
maintenance  it  was  given,  should  have  that  power  in  case 
she  should  have  no  family  ?  In  my  opinion,  this  view  of 
the  case  breaks  in  upon  no  authority ;  it  is  not  my  wish  to 
do  so.  On  the  contrary,  meaning  to  follow  the  settled  rules 
of  the  Court,  and  intending  neither  to  infringe  upon,  nor 
to  interfere  with  Lord  Hardwtcke's  decisions,  not  desiring, 
however,  any  authority  to  guide  me,  but  looking  at  the 
plain  intention  of  the  testator,  and  using  the  esse  of  Booth 
V.  Booth  only,  as  fSsur  as  I  have  already  stated,  I  should  feel 
no  difficulty,  if  it  were  necessary,  to  make  a  precedent.  But 
I  am  only  called  upon  to  affirm  the  decree  of  my  noble  and 
learned  predecessor,  which  I  unhesitatingly  do,  but  without 
costs,  as  the  question  was  one  of  g^eat  difficulty. 
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The  Attornbt-Gbnbral,  at  the  Relation  of  TheReverend 
Robert  Quin,  George  Mathews,  William  She- 
riffs, and  John  Black,  Informants;         Plaintiffs, 

The  Reverend  William  H.  Drummomd,  Thomas  Wil- 
son, John  Barton,  John  Strong  Armstrong, 
William  Drennan,  The  Reverend  Joseph  Hutton, 
The  Reverend  James  Crawford  Ledlie,  Natha- 
niel Hone,  Brindley  Hone,  Robert  M.  Peile, 
William  Bigger,  The  Reverend  Jambs  Horner, 
The  Reverend  James  Carlile,  James  Ferrier,  Jo- 
seph Hbnrt,  William  Johnson,  Georgb  Proctor, 
The  Reverend  Samuel  Simpson,  William  Madden,  jg^g. 
and  William  Wilson  Jameson  ;  Defendants{a).    ]!     T^    I* 

rp  "^V,  28.    ' 

1  HE  information  filed  on  the  13th  of  April,  1840,  stated,  in  the  year 

.  1710,  certain 

that  m  and  previous  to  the  year  1665,  Presbyterian  clergy-  members  of 
men  of  the  Church  of  Scotland  were  duly  placed  in  the  Protestant  Bis- 
pastoral  charge  and  possession  of  various  benefices  in  Ire-  ^^^atlons^' 
land ;  that  the  Church  of  Scotland  had  always  professed  f«*>«^^  ^ 

'  •^      r  large  loms  of 

Trinitarian  doctrines,  and  as  such,  ordained  those  ministers  ^^^J  ^o'  c*»- 

ritable  pur- 

only,  who  professed  the  same  doctrines ;  that  on  the  passing  P<»««>  ^^  ex* 

ecuted  a  trust 

of  the  "  Act  of  Uniformity" (^)»  several  Ministers  then  in  the  deed  for  the 

_         ,       _        ,  ,  management  of 

enjoyment  of  parochial  benefices  in  the  city  of  Dublin  (and  the  Amd.  This 
elsewhere  in  Ireland),  having  declined  to  conform  to  the  ^  thTUj^ 

of  the  trust 
were;  first,  to 
support  the  ProtestantDissenting  interest  against  unreasonable  prosecutions;  secondly, to  educate 
youth  designed  for  the  ministry  amongst  Protestant  Dissenters ;  and  thirdly,  to  assist  poor  Pro- 
testant Dissenting  congregations ; — Held,  that  Unitarian  Protestant  Dissenters  were  not  within 
the  trusts  of  the  deed. 

To  aid  in  the  construction  of  such  a  deed,  the  Court  will  receive  evidence  of  the  acts  of  the 
founders,  but  not  of  their  opinions. 

Evidence  is  also  admissible,  to  explain  the  signification  in  which  ambiguous  words  or  ex- 
pressions were  generally  understood  at  the  time  of  the  execution  of  the  deed. 

(o)  The  publication  of  the  report  quence  of  the  importance  and 
of  this  case  has  been  advanced  out  general  interest  of  the  decision, 
of  its  chronological  order,  in  conse-        (6)  17  &  18  Car.  11.  c.  6. 


Dbummoho. 


Stat€mgmL 
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1042.        proTisions  of  that  Statute,  withdrew  from  their  parodiial 
The  ATTom-    cures,  and  with  certain  of  their  parishionos,  formed  fire 
V,  Non-oonfomung  or  Protestant  Dissentmg  congr^ations, 

agreeably  to  the  Presbyterian  form  and  discipline,  and 
erected  five  Meeting-hovises  in  the  city  of  Dublin,  viz.,  in 
Wood-4treet,  in  Cook-street,  in  New  Row,  in  Planket- 
street,  and  in  Mary's  Abbey. 

That  the  said  five  cong^regations,  being  aU  ag^reed  upon 
the  doctrine  of  Trinity  as  an  essential  article  of  faith,  and 
their  Ministers  having  selected  godly  persons  out  of  tfadr 
respective  congrregations  as  Elders,  after  the  manner  of  the 
Presbyterian  Church,  united  in  an  ecclesiastical  association, 
called  a  Presbytery,  for  the  government  of  their  internal 
affairs,  known  by  the  name  of  **  The  Dublin  Association  or 
Presbytery ;"  and  that  from  their  origin,  to  the  year  1702, 
these  congregations  enjoyed  much  harmony,  their  several 
pastors  regularly  and  publicly  teaching  the  doctrine  of  the 
Trinity. 

That  in  the  year  1702,  the  Rev.  TTiomas  Emlyn^  one  of 
the  ministers  of  the  congregation  of  Wood-street,  having 
avowed  that  he  held  Unitarian  opinions,  was  immediately 
removed  by  the  Presbytery  of  Dublin  from  the  pastoral 
charge  of  that  congregation,  and  was  subsequently  pro- 
secuted, found  guilty,  and  sentenced  to  undergo  both  fine 
and  imprisonment,  for  having  promulgated  Unitarian  doc- 
trines, in  a  book  entitled,  **  An  Humble  Inquiry  into  the 
Scripture  Account  of  Jesus  Christy  or  a  Short  Argument 
concerning  his  Deity  and  Olory  according  to  the  Gospel;** 
that  many  members  of  his  former  congelation  assisted  in 
his  prosecution,  and  ever  afterwards  avoided  Mr.  Emfyn^  on 
account  of  his  Unitarian  opinions.     That  the  Presbyterians 
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or  Protestant  Dissenters  in  Ireland,  from  the  time  of  their        1842. 


' sr 


Dbumiioiid. 
Statement. 


separation  from  the  Established  Church  in  1665,  to  the    TheAttor. 
year  1 735,  and  subsequently  thereto,  were  all  agreed  amongst  «. 

themselves  (with  the  exception  of  Mr.  Emlyn)y  and  with 
tbe  Established  Church  upon  articles  of  faith,  and  the  ob- 
Ject  of  Christian  religious  adoration  or  worship,  and  dis- 
sented from  the  Established  Church,  only  upon  questions 
of  Church  government. 

The  information  further  stated,  that  in  the  year  1710, 
Sir  Arthur  Langfbrd^  with  others,  members  of  the  five 
congregations,  and  believers  in  the  doctrine  of  the  Trinity, 
subscribed  large  sums  of  money  for  the  charitable  purposes 
thereinafter  set  forth ;  that  in  order  to  secure  the  due  ma- 
nagement of  this  fund,  the  founders  thereof  executed  a  deed 
of  trust,  dated  the   1st  of  May,  1710,  reciting  that — the 
founders,  "  from  a  pious  disposition  and  concern  for  the 
interest  of  our  Lord  Jesus  Christ,  and  the  welfare  of  pre- 
cious souls,  have  designed,  and  intended  to  set  on  foot  a  stock 
or  fund,  for  the  support  of  religion  in  and  about  Dublin,  and 
the  south  of  Ireland,  by  assisting  and  supporting  the  Pro- 
testant Dissenting  interest,  against  unreasonable  prosecu- 
tions (some  of  which  they  have  been  lately  exposed  to,  con- 
trary to  her  Majesty's  sentiments  publicly  declared) ;  and 
for  the  education  of  youth  designed  for  the  ministry  among 
Protestant  Dissenters ;   and  for  assisting  Protestant  Dis- 
senting cong^gations  that  are  poor,  and  unable  to  provide 
for  their  ministers ;  and  for  such  other  pious  and  religious 
ends,  and  by  such  means,  as  shall  by  the  subscribers  here- 
unto be  thought  proper  and  reasonable,  for  promoting  the 
design  and  intention  herein  expressed.  And  the  several  sub- 
scribers hereunto,  having  first  solemnly  and  earnestly  im- 
plored the  Divine  assistance  and  blessing,  have  mutually 
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^    ^^^'    ,    engaged,  in  the  presence  of  God,  to  employ  the  utmost  of 
The  Attor-   their  integrity  and  fiadthfiilness,  with  all  necessary  care  and 

nst-Geitebal  1      1    t         • 

V,  dmgence,  in  the  pursuit  of  those  rules  and  methods  heron- 

after  unanimously  agreed  to  by  them,  and  which  shall  or 
may  be  hereafter  added  thereunto,  for  the  accomplishing 
and  carrying  on  so  good  a  work/' 


Dbummohd. 


Statement, 


After  this  recital,  followed  in  the  deed,  twelve  articles  or 
rules  for  the  present  and  future  management  of  the  fiind ; 
and  haying  provided  for  recording  subscriptions,  &c«,  b 
certain  books  of  registry,  the  third  article  recited  as  fol- 
lows, viz.,  '<  seeing  deeds  of  trust  and  conveyances  are 
still  liable  to  many  contingent  hazards  and  inconveniences, 
it  seems  best  to  place  the  great  security  of  the  present  un- 
dertaking (next  to  the  blessing  and  protection  of  God) 
upon  the  faithfulness  and  integrity  of  the  persons  herein- 
named  to  be  trustees,  being  the  ministers  of  the  several  Dis- 
senting Protestant  congpregations  associated  in  Dublin,  and 
two  out  of  each  of  their  congregations,  and  the  other  per- 
sons hereinafter  named,  viz.,  the  Rev.  Mr.  Joseph  Boyte^ 
&c.  &c.,  whom  we  do  hereby  constitute,  consent,  and  agree  to 
be  the  trustees  and  managers  of  the  said  fund,  together  with 
all  and  every  the  additions  that  shall  be  made  thereunto, 
and  increase  thereof;  and  that  they,  or  the  major  part  of 
them  (being  eleven  at  least  of  the  whole  number  duly  sum- 
moned, who  shall  be  in  and  about  the  city  of  Dublin),  shall 
order,  manage,  dispose  and  direct,  set  out  at  interest,  or 
otherwise  to  the  best  advantage,  as  to  them  shall  seem  most 
fit,  the  present  fund,  together  with  the  additions  and  increase 
thereof,  from  time  to  time,  to  the  uses,  intents  and  purposes 
aforesaid."    The  fourth,  fifth,  sixth  and  seventh  articles, 
contained  provisions  relative  to  the  Register  of  the  Society. 


Dbummoitd. 


Statement. 
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The  eighth  article  commenced,  "  whereas  the  present        1842. 
members  herein  named  (except  the  said  Sir  Arthur  Lang-   The  Attob- 

ney-Gevebal 

Jbrd,  &c.)9  are  the  ministers  of  the  several  Protestant  Dis^  «. 

senting  congregations  associated  in  Dublin,  and  two  out  of 
each  of  their  said  congregations,  nominated  by  the  said  res- 
pective ministers,  a  succession  of  whom,  it  is  hereby  de- 
signed and  intended,  should  be  the  constituent  members  or 
trustees,  for  the  uses  herein  mentioned ;  together  with  such 
other  ministers  as  may  be  chosen  to  the  pastoral  charge  of 
said  congregations;  and  such  donors  as  shall  advance  100/« 
towards  the  said  fund,  if  they  desire  the  same  :  it  is  hereby 
covenanted  and  agreed  to,  that  as  often  as  any  of  the  said 
members  die  or  be  displaced,  that  in  the  room  of  a  minister, 
such  other  minister,  as  shall  regularly  succeed  to  such  con- 
gregation, shall  succeed  to  the  said  trust,  &c/' 


The  ninth  article  was  in  these  words,  ^^  that  as  often  as 
any  deed,  gift,  grant,  annuity  or  legacy  be  made  to  the  use 
of  this  fund,  it  is  thought  proper,  that  the  same  be  advised 
to  be  made  to  two  of  the  said  trustees,  that  are  not  minis- 
ters, and  to  be  expressed  to  be  made  to  them,  to  such  pious 
and  charitable  uses  as  they  shall  think  fit,  without  any  men- 
tion of  this  fund ;  and  that  thereupon  the  same,  as  well  as  any 
already  made,  that  shall  be  proposed  to  the  said  trustees, 
and  agreed  to  by  them,  shall  be  taken  to  be  to  the  uses 
of  this  fiind,  and  under  the  regulations  herein  mentioned. 
And  where  any  particular  charity  or  use  is  prescribed  by 
the  donor,  in  any  such  deed,  legacy  or  gift  made  to  any  of 
the  said  trustees,  it  is  hereby  covenanted,  consented  to,  and 
agreed,  that  the  same  shall  be  carefully  applied  to  such  par- 
ticular use,  under  the  like  care  and  management." 

The  tenth  article  was,  "  that  when  any  such  deed  or 
VOL.  I.  2  b 


Dbummohd. 


Statement, 
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1842.        grant,  &c.,  as  aforesaid,  be  made,  or  any  secority  by  bonds, 
Tbb  Attor-   mortgages,  notes,  &e.,  taken,  the  same  shall  be  adyised  al- 

HET-OeMEBAL  -1.1  ^      , 

9  ways  to  be  made  to  two  of  the  said  trustees  (who  are  at  pre- 

sent thought  advisable  not  to  be  ministers),  and  such  secu- 
rities to  be  several,  and  not  many  to  the  same  persons,"  &c. 

The  deed  contained  some  further  provisions  for  the  ma- 
nagement of  the  fund,  and  a  declaration  of  trust  by  the 
trustees,  being  ten  ministers  and  seventeen  elders  of  the 
Dublin  Presbytery,  and  who  were  the  executing'  parties  to 
the  deed.  The  information  then  stated,  that  all  the  said 
parties,  the  original  trustees,  believed  in  the  doctrine  of  the 
Trinity ;  and  that  up  to  a  recent  period,  the  entire  income 
of  the  fund  was  applied,  according  to  the  trusts  of  the  deed, 
to  and  for  the  benefit  of  Trinitarian  Protestant  Dissen- 
ters. That  the  Wood-street  congregation  had  united  mth 
that  of  Cook-street,  and  removed  to  a  meeting-house  in 
Strand-street ;  that  the  congregation  of  New-row  had  re- 
moved to  Eustace-street ;  and  that  the  congregation  of 
Plunket-street  had  joined  a  congregation  of  Trinitarisn 
Presbyterians  on  Usher*s-quay. 

The  information  further  stated,  that  the  said  congrega- 
tions of  Strand-street  and  Eustace-street,  lately  abandoning 
their  ancient  faith,  had  adopted  the  opinions,  which  are  com- 
monly called  Unitarian ;  and  that  the  Rev.  Joseph  HuUonh 
and  Dr.  Ledlie^  ministers  of  Eustace-street,  and  Dr.  Dnm* 
mondy  minister  of  Strand-street,  respectively  taught  and 
preached  Unitarian  doctrines ;  and  that  the  lay  elders  and 
members  of  the  said  cong^regations  belonged  to  the  sect  of 
Unitarians ;  but  that  the  ministers,  elders  and  congrega- 
tion of  Mary's  Abbey  and  Usher's-quay,  still  maintained 
their  ancient  faith,  being  Trinitarian  Presbyterians. 
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The  infonnation  then  submitted^  that  according  to  the         1342. 
true  construction  of  the  trust  deed,  and  the  intent  of  the    rpg^  Attob- 
partieSy  it  was  inconsistent  with  the  trusts  thereof,  to  apply  "'^^-Gbnebai, 
any  portion  of  the  fund  in  aid  of  the  teachers  of  doctrines  at    i>«umiio!id. 
-variance  with  belief  in  the  Trinity,  as  held  by  the  Esta-     statumeHt, 
l>Iished  Church,  or  at  variance  with  belief  in  our  Lord  Jesus 
Christ,  as  entitled  to  divine  worship;  and  yet^  that  the 
grater  portion  of  the  income  of  the  trust  fund  was  applied 
by  the  present  trustees,  to  the  propagation  of  doctrines  com- 
monly called  Unitarian,  at  variance  with  the  doctrine  of 
the  Trinity,  as  held  by  the  Established  Church,  and  by  the 
said  five  Protestant  Dissenting  congregations,  at  the  time 
of  the  execution  of  the  said  deed ;  namely,  by  giving  grants 
of  money  to  Unitarian  ministers  ;  by  educating  young  men 
in  Unitarian  principles ;  and  by  building  and  repairing  Uni- 
tarian places  of  worship ;  and  in  particular,  that  an  annual 
payment  of  100/.  a  year  was  made  to  the  ministers  of  Strand- 
street  congregation,  said  ministers  and  congregation  being 
of  the  sect  commonly  called  Unitarian. 

The  information  stated,  that  there  had  netrer  been  any 
trustees  of  the  fund  elected,  except  ex  officio  trustees,  since 
the  execution  of  the  deed,  and  that  the  majority  of  the  pre- 
sent trustees  were  Unitarians,  and  had  refused  to  receive 
subscriptions  to  the  amount  of  100/.  and  upwards,  towards 
the  increase  of  said  fund,  from  Trinitarian  Presbyterians, 
and  particularly  in  the  case  of  the  relator,  Gtorge  Mathews^ 
who  was  desirous  of  becoming  a  trustee,  under  the  eighth 
article  of  the  trust  deed,  and  had  for  that  purpose,  in  the  year 
1839,  deposited  100/.  with  the  trustees ;  that  in  the  same 
year  an  application  was  made  to  the  said  trustees  for  a  grant 
of  money  towards  defraying  the  expense  of  building  a  Pres- 

2b2 
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1842.        by terian  meeting-house  at  Fermoy,  in  the  south  of  Ireland, 


Tbe  Attob-    which  was  refused  under  the  pretext  of  want  of  funds. 

met-Gehbbai. 


Bbummohd. 


Siattment. 


The  information  prayed,  that  the  charity  should  be  es- 
tablished according  to  the  true  construction  of  the  deed  of 
the  1st  of  May,  17 10,  and  the  intent  of  the  parties  thereto 
as  therein  expressed,  and  that  it  might  be  declared  that 
ministers  and  preachers  of  what  is  commonly  called  the 
Unitarian  belief  and  doctrine,  or  persons  entertaining  such 
religious  opinions,  were  not  fit  objects  of  the  said  charitable 
fund ;  that  all  allowances  to  Unitarian  preachers  should  be 
discontinued ;  that  all  the  true  objects  of  the  ori^nal  foun- 
ders should  be  decreed  entitled  to  participate  in  the  fund: 
that  it  might  be  declared  that  such  Protestant  Dissenten 
alone,  as  are  now  commonly  called  Trinitarians,  could  be 
considered  as  coming  within  the  intent  and  meaning  of  the 
original  founders ;  that  such  of  the  Defendants,  the  pie- 
sent  trustees,  as  should  appear  to  hold  doctrines  at  va- 
riance with  those  of  the  founders,  might  be  removed  from 
being  trustees  of  the  fund ;  and  that  the  Defendants  should 
be  restrained  from  electing  any  new  trustees,  and  from  dis- 
posing of  any  part  of  the  said  fund ;  and  that  a  receiver 
might  be  appointed,  and  that  all  necessary  directions  should 
be  given  for  securing  the  fund,  and  providing  for  the  pro- 
per administration  thereof  in  future. 

All  the  trustees  of  the  fund  were  made  Defendants  to  the 
information  ;  some  professed  Trinitarian  opinions,  bat  the 
majority  admitted  that  their  doctrine  was  Unitarian. 

The  Trinitarian  trustees  did  no t  join  the  Unitarians  in  thetr 
answer;  the  latter  said,  they  could  not  set  forth  whether  the 
original  ministers  of  the  five  congregations  were  all  agreed 


Statement, 
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upon  the  doctrine  of  the  Trinity  as  an  essential  article  of    ^    ^^^'   , 
faith,  but  believed,  that  some  of  those  ministers  did  preach    The  Attob- 

met-Gehehal 

that  doctrine.     They  denied  that  all  Protestant  Dissenters  v, 

,  Dbumiiond. 

from  the  year  1665  to  the  year  1735  (with  the  exception 
of  Thomas  Emlyn)  were  agreed  amongst  themselves,  and 
with  the  Established  Church,  upon  articles  of  faith ;  and 
insisted,  that  the  only  principle,  which  the  Protestant  Dis- 
senters associated  in  Dublin  recognized  as  a  fundamental 
principle,  was  the  rejection,  in  matters  of  religion,  of  human 
authority  and  tests,  and  the  admission  of  the  Holy  Scrip- 
tures alone  as  the  rule  of  faith.  They  denied  the  expul- 
sion of  Mr.  Emlyn  from  his  ministry,  but  admitted,  that 
in  consequence  of  his  Unitarian  opinions,  which  rendered 
him  offensive  to  his  congregation,  he  had  resigned  that 
charge.  They  said,  they  could  not  set  forth  whether  the 
said  Sir  A.  Longford^  and  the  other  subscribers  to  the 
fund,  and  parties  to  the  deed,  held  the  doctrine  of  the  Tri- 
nity, but  were  willing  to  admit  that  most,  if  not  all,  of  the 
said  parties  were  believers  in  those  doctrines.  They  in- 
sisted, that  according  to  the  true  construction  of  the  trust 
deed,  and  the  intent  of  the  parties  thereto,  the  trustees  of 
the  fund  were  not  restricted  in  the  application  of  the  fund  to 
any  particular  sect  of  Protestant  Dissenters  in  Ireland,  and 
that,  therefore,  it  was  not  inconsistent  with  the  trusts  there- 
of to  apply  some  portion  of  the  smd  fund,  in  aid  of  Protes- 
tant Dissenters,  who  taught  or  preached  what  is  commonly 
called  Unitarian  doctrine,  provided  such  Protestant  Dissen- 
ters appeared  to  be  within  the  meaning  of  said  deed  as  therein 
expressed. 

They  admitted  that  Mr.  Mathews  had  been  refused  ad- 
mission as  a  trustee,  but  alleged  that  the  reason  of  his 
rejection  was  not  the  circumstance,  that  he  entertained  Tri- 


Statement. 
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.    ^^^*    ,     nitarian  opinions,  but  because  he  had  demanded  the  office 
The  Attob.    as  his  right,  and  said  that  his  rejection  was  the  act  of  all  the 

NBr-GENEBAL 

9.  trustees,  with  one  exception.  They  admitted  the  payment 
or  100/.  per  annum  to  the  ministers  of  Strand-street  congre- 
gation, and  the  Unitarian  opinions  of  those  ministers,  bat  m- 
sisted  that  this  grant  was  not  a  misappropriation  of  the  trust 
funds.  They  also  admitted  the  indiscriminate  distribution  of 
the  funds  amongst  both  Unitarian  and  Trinitarian  Protestant 
Dissenters,  but  denied  that  the  larger  share  had  been  dis- 
posed of  to  the  former,  and  submitted,  that  it  was-  not  their 
duty  to  distinguish  between  such  opinions.  They  denied, 
that  upon  the  pretext  of  want  of  funds,  the  grant  had  been 
refused  to  the  Fermoy  Presbyterians,  and  alleged,  that  it 
had  been  postponed  on  account  of  the  bona  fide  exhaustion 
of  the  funds,  at  the  time  the  application  was  made.  They 
submitted  that  the  nature,  objects,  and  conditions  of  the 
trusts  must  be  collected  from  the  contents  of  the  trust  deed 
alone ;  and  that  it  did  not  appear  from  the  deed  to  hare 
been  the  design  of  the  founders  to  exclude  Unitarian  Pro- 
testant Dissenters  from  the  benefits  of  the  fund. 


A  large  body  of  evidence  was  read  de  bene  esse^  both  od 
the  part  of  the  relators  and  that  of  the  Defendants ;  the  latter 
objecting  generally,  that  extrinsic  evidence  was  not  admis- 
sible to  aid  in  the  construction  of  the  trust  deed  of  the  1st  of 
May,  1710. 

The  evidence  on  the  part  of  the  relators  consisted  priii- 
cipally  of  extracts  from  the  writings  and  sermons  of  the 
ministers  of  the  five  congregations,  at  the  time  of  the  exe- 
cution of  the  trust  deed,  and  at  the  present  time  ;  long  ex- 
tracts were  also  read  from  a  pamphlet  entitled  ^^  Emlyn^ 
Narrative."     This  evidence  was  read  to  show  the  Trinita- 
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rianism  of  the  founders  of  the  charity  and  of  the  five  congre- 
gations,  in  and  subsequently  to  the  year  1710,  and  the   Thb  Attok- 

net-Gbnjbbal 

Unitarianism  of  the  ministers  and  congpregations  of  Eustace-  e. 

lit  1  Dbummowd. 

street  and  Strand-street  chapels  at  the  present  day* 


Statement, 


The  evidence  read  on  the  part  of  the  Defendants  was  of  a 
similar  character,  and  was  offered  to  prove  that  the  distinc- 
tive feature  of  Presbyterianism  in  1710  was  non-subscrip- 
tion. The  evidence  is  so  fully  commented  upon  in  the 
Liord  Chancellor's  judgment,  that  it  is  not  considered  ne- 
cessary here  to  state  its  details. 


The  Attorney^Generaly  Mr.  Serjt.  Warren^  Mr.  Brooke,     Argument, 
and  Mr.  Edward  Wright,  for  the  relator8(a). 

The  Court  will  receive  parol  evidence  to  assist  it  in  the 
construction  of  this  deed.  The  effect  and  meaning  of  the  deed, 
as  developed  by  the  evidence  offered  in  this  case,  is  a  trust  in 
favor  ofTrinitarians,  in  contradistinction  to  Unitarians.  This 
Court  will  secure  the  funds  of  a  charity  to  the  objects  and 
purposes  of  the  original  trust.  Upon  these  propositions  the 
case  of  the  relators  rests,  and  if  they  are  established  in  the 
affirmative,  relief  must  be  given  according  to  the  prayer  of 
the  information.  The  language  of  the  deed  is  too  general 
to  explain  itself,  and  its  interpretation  must  be  sought  dehors 
its  own  expressions.  How  can  the  Court  understand  the 
meaning  of  the  words  ^*  Protestant  Dissenters,"  as  used  at 
the  date  of  the  deed,  without  parol  evidence  ?    Parol  evi- 


(a)  The  Reporters  have  found  leading  points  of  argument  and 

it  impossible  to  compress  the  very  the  authorities  cited  are  only  re- 

elaborate  and  voluminous  argu-  ported, 
ments  of  counsel  in  this  case.  The 
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1842.         dence  is  constantly  admitted  in  explanation  of  documents. 


The  Attoh-    Doe  v.  Ben8on(a).    It  was  admitted  by  the  Vice-Chancellor 
of  England,  in  The  Attorney  ^General  v.  Pearson{b) ;  and 


V. 

Dbumuomd. 


also  by  Lord  Lyndhurst^  with  the  advice  of  two  common- 
Argumenu     j^^   Judges,    in    the    case   of    The  Attorney-General  v. 
Shore(c), 

What  does  the  evidence  here  establish  ?  That  the  foon- 
dere  of  this  charity  and  the  members  of  the  five  congregi. 
tions  were  exclusively  Trinitarians.  The  narrativeof  JEm/jfii; 
his  complaints  that  upon  his  adoption  of  Unitarian  opinions 
he  stood  alone,  deserted  by  all ;  the  works  of  contemporary 
writers,  and,  indeed,  the  admissions  of  the  Defendants  prore 
this.  How,  then,  could  it  have  been  intended  that  Unita- 
rians should  participate  in  the  benefit  of  this  trust?  Its 
object  was  ^'  the  wel&re  of  precious  souls,"  and  the  founders 
considered  the  denial  of  the  doctrine  of  the  Trinity  as  strik- 
ing deep  at  the  very  foundations  of  rdigion.  A  charitable 
fund  must  be  applied  to  the  purposes  of  the  original  trust. 
Craigdaillie  v.  Aikman{d)^  Foley  v.  W<mtner(e\  DiUj. 
Watson{f)^  The  Attorney- General  v.  Pear8on{g).  The 
Court  has  jurisdiction  to  remove  the  present  trustees,  and 
appoint  new  trustees,  whose  opinions  coincide  with  those  o( 
the  founders,  In  re  The  Norwich  Charities{h).  Length  of 
time  cannot  be  relied  on  iii  the  case  of  a  trustee,  Bennett  v. 
Colley(i). 

vei)  4  Barn.  &  Aid.  588.  (/)  2  Jones,  49. 

(6)  7  Sim.  290.  (g)  3  Mer.  353. 

(c)  7  Sim.  310,  note.  (A)  2  Mylne  &  C.  275. 

(rf)  1  Dow,  1.  (i)  2  Mylne  &  K.  225. 
(e)  2  Jac.  &  W.  245. 
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Mr.  Serjt.  Greene^  Mr.  Maorcy  Mr.  Holmes^  Mr.  Hut-    ^    ^^^' 


Arjfununt, 


ton,  and  Mr.  John  Armstrong,  for  the  Unitarian  trustees.       Tbe  Attob- 

lt£r-GElfERAIi 

The  case  of  Lady  Hewley's  Charities,  on  appeal  to  the  '- 

House  of  Lords,  now  stands  for  judgment;  but  even  should 
the  decision  of  the  Court  below  be  affirmed,  it  would  not  rule 
this  case,  for  there  the  words  were  much  more  general,  and 
apply  to  all  Christian  sects,  even  to  the  Established  Church. 
£iridence  cannot  be  received  to  restrict  or  cut  down  the  sig- 
nification of  the  words  **  Protestant  Dissenter,"  in  this  deed. 
Davis  V.  Thomas(a),  Iggulden  v.  May{b).  Now, Unitarians 
are,  beyond  all  question,  Protest$mt  Dissenters,  they  are  so 
in  a  peculiar  degree,  for  the  imposition  of  creeds  is  a  mode  of 
Popery ;  Unitarians  are,  therefore,  within  the  scope  of  this 
trust.  The  terms  *^  Protestant  Dissenters"  include  Unita* 
rians  in  the  view  of  the  legislature.  11  Geo.  IL  c.  10;  19 
&  20  Geo.  in.  c.  6 ;  21  &  22  Geo.  IIL  c.  25.  So  in  the 
view  of  Courts  of  Law,  Rex  v.  Hube{c),  Rex  v.  Justices 
ofDenbighshire^d).  The  Defendants  are  Christians,  are  Pro- 
testants, are  Dissenters,  and  these  are  the  only  characteri&> 
tics,  which  the  words  of  the  deed  require.  This  Court  has  no 
right  to  qualify  these  words  by  adding  as  a  requisite,  **  belief 
in  the  doctrine  of  the  Trinity;"  and  if  the  Court  admits 
parol  evidence,  that  which  has  been  read  de  bene  esse,  on 
the  part  of  the  Defendants,  establishes  this,  that  the  foun- 
ders were  all  opposed  to  subscription  to  creeds,  and  re- 
grarded  this  (not  belief  in  the  Trinity)  as  the  fundamental 
principle  of  their  &ith. 

Mr.  Peebles,  Mr.  Butt,  Mr.  T.  Rice  Henn,  Mr.  Greer, 
and  Mr.  Gibson,  appeared  for  the  other  Defendants. 

(a)  Treatise  on  Vendors  &  Pur.        (c)  5  Term  R.  542. 
Vol.  i.  pp.  253,  263,  10th  Ed.  (d)  14  East,  285. 

{h)  2  Bos.  P.  N.  R.  449  ;  9  Ves.  325. 
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The  Attob- 
hst-Genebal 

V, 

Dbummohd. 


Jan.  28. 
Judgment. 


Thb  Lord  Chancellor  : — 

This  case  has  been  very  elaborately  argued,  and  it  would 
be  impossible  for  the  Court  to  have  had  abler  assistance  than 
has  been  ajSbrded  by  counsel  on  both  sides.  If  I  had  been 
aware  how  nearly  this  case  resembled  Lady  Hewl^'s^  I 
should  have  postponed  the  hearing  of  it  until  that  case  had 
been  decided,  although  neither  party  desired  me  to  do  so. 
It  is  not  my  intention  finally  to  dispose  of  this  case,  until 
that  of  Lady  Hewley  has  been  disposed  of  by  the  House 
of  Lords.  It  would  be  presumption  in  me,  dtting  here,  now 
to  decide  finally  (whatever  may  be  my  present  opinions) 
upon  questions,  which  may  receive  g^eat  light  firom  the 
authority,  by  which  I  must  ultimately  be  bound.  As,  how- 
ever, the  case  has  been  fully  argued,  I  think  it  proper  to 
state,  while  the  subject  is  firesh  in  my  mind,  what  my  im- 
pressions are.  I  wish  for  the  sake  of  the  parties  that  I  had 
not  been  counsel  in  Lady  Hewletfs  CcLse  ;  but  I  can  only 
say,  that  I  have  endeavoured  to  divest  my  mind  of  any  im- 
pression, which  I  may  have  received  during  the  argument 
of  that  case.  I  shall  endeavour  to  see  whether  this  case 
cannot  be  disposed  of  according  to  the  strictest  rules  of  law, 
without  involving  myself  in  any  of  the  difficulties,  now  the 
subject  of  grave  consideration  in  the  House  of  Lords. 


There  is  one  great  question,  without  discussing  which,  it 
is  impossible  to  enter  on  this  subject  at  all,  viz.,  whether 
parol  evidence  is  admissible  to  aid  in  the  construction  of  a 
deed  ?  Now,  that  parol  evidence,  in  a  general  sense,  is 
not  admissible  to  construe  a  deed,  admits  of  no  doubt.  You 
must  take  the  deed  as  you  find  it.  It  has  been  properly 
stated  at  the  bar  that  I  should  not  be  at  liberty  to  receive 
parol  evidence  of  declarations  of  the  founders  against  their 
grant.     Clearly  not.     Neither  could  I  receive  it  to  uphold 
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their  grant.  You  must  judge  of  what  a  man  means  by  what    .    i*>*^-    . 
he  has  expressed  in  his  deed ;  and  property  would  not  be   The  Attob- 

-      .-   ,      ,  1.1  ...  1  kbt-Gbwebai. 

safe,  if  the  law  were  at  liberty  to  inqure  into  what  men 
have  said,  in  opposition  to  that  which  they  have  expressed 


V. 

Dbuhmono. 


in  their  deeds.  Judgment. 

On  the  other  hand,  it  is  one  of  the  settled  rules  of  law, 
that  in  construing  a  deed  or  written  instrument,  the  Court 
is  at  liberty  to  inquire  into  all  the  surrounding  circum- 
stances, which  may  have  acted  upon  the  minds  of  the  persons, 
by  whom  the  deed  or  will  (for  it  matters  not  whether  it  was 
one  or  the  other)  was  executed.  I  have  a  right,  for  in- 
stance, if  a  man  makes  a  settlement  for  his  children,  in 
which  I  find  something  ambiguous,  to  ask  what  was  the 
state  of  the  family  of  the  settlor,  and  all  the  circumstances 
in  which  he  was  placed  in  relation  to  the  property,  which  he 
has  disposed  of.  I  have  a  right  (and  it  is  often  necessary  to 
exercise  it)  to  make  a  similar  inquiry  in  the  case  of  testa- 
mentary dispositions  ;  in  many  cases  one  construction  would 
be  given  to  particular  words,  if  children  were  living  at 
the  time  the  instrument  was  executed ;  another  construc- 
tion, if  there  were  no  children  living  at  that  period.  The 
Court,  therefore,  has  not  merely  a  right,  but  it  is  its  duty, 
to  inquire  into  the  surrounding  circumstances,  before  it  can 
approach  the  construction  of  the  instrument  itself;  but  I 
freely  admit  (indeed  I  lay  it  down  as  a  rule  from  which  I 
will  never  depart),  that  when  the  Court  has  possession  of 
all  these  £eu;ts,  which  it  is  entitled  to  know,  they  will  only 
enable  the  Court  to  put  a  construction  on  the  instrument 
consistent  with  the  words,  and  the  Judge  is  not  at  liberty, 
because  he  has  acquired  a  knowledge  of  those  facts,  to  put 
a  construction  on  the  words,  which  they  do  not  fairly  bear  ; 


368  CASES  IN  CHANCERY. 

1842.        but  the  right  to  inquire,  to  the  extent  I  have  stated,  admits 


The  Attor-     of  no  doubt. 
net-General 

o. 

RUMMONo.  j^  j^  singular  enough,  looking  at  this  case,  let  it  be  dis- 
Judffment,  guised  as  it  may,  that  both  parties  have  resorted  to  parol 
testimony.  One  of  the  most  settled  rules  of  law  for  the 
construction  of  ambiguities  in  ancient  instruments  is,  that 
you  may  resort  to  contemporaneous  usage  to  ascertain  the 
meaning  of  the  deed ;  tell  me  what  you  have  done  under 
such  a  deed,  and  I  will  tell  you  what  that  deed  means.  It 
is  equally  a  settled  rule  of  law,  where  ambiguous  expres- 
sions are  used,  though  you  are  not  at  liberty  to  prove  by 
their  declarations  what  the  parties  meant,  you  are  not  only 
at  liberty,  but  you  are  driven  to  supply  yourself  with  evi- 
dence to  know  what  is  the  meaning  of  such  expressions.  If 
I  have  to  decide  on  the  meaning  of  a  deed,  in  which  some 
technical  word,  some  word  of  art,  of  which  I  may  be  igno- 
rant, is  used,  I  must  have  recourse  to  dictionaries  and  lex- 
icons, in  order  that  they  may  instruct  me.  Without  at  present 
looking  into  the  particular  trusts  of  this  deed,  but  suppos- 
ing them  to  be  for  the  purpose  of  carrying  on  and  sap- 
porting  Christians  in  their  religious  worship  and  providing 
for  Protestant  dissent,  the  moment  I  open  the  deed,  I  am 
compelled  to  ask  myself  (in  a  dispute  between  two  parties, 
each  asserting  that  they  are  the  persons  who  come  within 
that  description)  who  are  Christians  ?  and,  who  are  Protes- 
tant Dissenters  ?  It  is  not  a  case  in  which  there  is  no  doobt 
or  ambiguity,  for  each  side  assert  that  they  come  within 
the  description  of  the  parties  mentioned  in  the  deed.  I  ad- 
mit that  the  Defendants  have  not  so  much  difficulty  to  con- 
tend with,  in  their  view  of  the  case,  as  the  Relators,  for  they 
say  the  description  includes  both  parties ;  the  Plaintiff  say 
no,  the  description  is  exclusive,  and  does  exclude  the  De- 
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ants  altogether.     I  must  then  ask  myself  what  is  the 

ning,  in  law,  of  a  Christian  ?     Whom  does  it  denote  ?   The  Attor- 

itet-Gemebal 

o  is  a  Christian,  in  the  view  of  this  Court,  when  it  is 


f  ^ 


I  _• . 


-.ed  upon  to  give  a  legal  explanation  of  the  word  ?  When 

^.    ave  put  the  legal  exposition  on  that  word,  who,  I  must 

lin   ask,   are  Protestant  Dissenters  ?     I  must  have  an 

.  ^  swer  to  these  two  questions,  before  I  am  competent  to 

proach  the  question,  which  it  is  my  duty  to  decide.   One 

the  counsel  for  the  Defendants  pressed  me  to  this  extent : 

3  says  you  are  not  at  liberty  to  receive  any  parol  evidence 

'hatever,  and  yet  what  does  he  do  himself?     In  as  pow- 

rfiil  and  able  an  argument  as  I  have  ever  heard  addressed 

0  me,  he  absolutely  denies  my  right,  as  a  Judge,  to  receive 
parol  or  extrinsic  evidence  at  all,  and  then  he  gives  me 
parol  evidence  as  to  the  meaning  of  the  term  **  Protestant 

'  IDissenter."  He  produces  Acts  of  Parliament,  and  says  that 
these  words  were  used  in  such  and  such  instances  to  include 
Unitarians,  not  a  declaration  by  the  legislature  what  con- 
stitutes an  Unitarian,  or  how  he  may  be  described.  This 
is,  in  my  opinion,  very  proper -evidence,  but  is  it  not,  for 
the  purpose  for  which  it  is  produced,  parol  evidence  ?  He 
brings  these  Statutes  before  me  to  show  what  is  the  mean- 
ing of  the  words  "  Protestant  Dissenter ;"  and,  therefore, 

1  do  not  see  any  great  difference  between  the  parties,  as 
regards  the  question  upon  the  admissibility  of  such  parol 
evidence,  as  I  am  disposed  to  receive. 


Drummond. 


Judgment, 


If  1  look  to  the  authorities  on  this  case,  I  find  Lord 
Eldon's  opinion  clearly  expressed  in  The  Attorney--  General 
V.  Pear8on{a\  that  the  Court  must,  in  ambiguous  cases, 
look  to  usage ;  and  that  is  warranted  by  all  the  authorities. 


(a)  3  Mer.  353. 
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^®*V_>    Now  what  is  usage  but  parol  evidence?     It  is  parol  evi- 


JudgmenL 


The  Attoh-    dence  of  facts  in  order  to  construe  the  deed  ?     If  I  look  to 

met-Genebal 

V.  the  report  of  what  took  place  in  Lady  Hewley's  Case^  I  find 

parol  evidence  admitted  by  the  Vice- Chancellor,  and  that 
even  as  to  opinions.  The  Plaintiff's  counsel  have  ai^oed 
truly»  that  I  cannot  know  in  what  sense  words  are  used, 
unless  I  know  by  whom  they  are  used.  A  Mahomedao 
might  say,  ^<  I  am  a  Christian/'  as  he  believes,  in  a  certadn 
sense,  in  Christ ;  but  I  must  ask  what  kind  of  a  Christian 
he  is.  If  I  were  told  who  was  speaking,  I  should  know  in 
what  sense  he  used  the  words.  But  then  arises  the  diffi- 
culty, so  strongly  urged  in  this  and  in  previous  cases.  Sap- 
pose  there  were  two  deeds,  suppose  an  Unitarian,  for  ex- 
ample, to  have  alone  executed  the  deed  I  am  called  upon 
to  construe,  and  that  a  similar  deed,  in  the  same  words,  was 
on  the  same  day  executed  by  Sir  Arthur  Langford;  a^ 
cording  to  this  doctrine,  the  Court  must  put  two  different 
constructions  on  similar  instruments,  one  being  the  foun- 
dation of  a  Unitarian,  who,  when  he  speaks  of  ChristiaDitY) 
means  Unitarian  Christianity;  and  when  he  speaks  of  Pro- 
testant Dissenters,  means,  what  I  am  told  are  the  best  of 
all  Protestant  Dissenters — Unitarians,  who  carry  dissent 
to  the  greatest  possible  extent.  The  Unitarian  would  say 
to  the  Court,  you  can  have  no  difficulty  about  the  con- 
struction to  be  given  to  my  deed,  for  it  is  executed  by  an 
avowed  Unitarian.  Ask  what  his  opinions  were,  and  you 
can  ascertain  the  sense  in  which  he  used  these  words.  The 
Trinitarian  will  say  the  same  as  to  his  deed,  that  no  diffi- 
culty can  arise  as  to  its  meaning.  Ask  the  Trinitarian,  and 
he  will  say,  "  by  Christianity  I  mean  what  is  popularly 
called  Christianity."  He  would  ask,  "  did  I  ever  hear  old. 
Trinitarian  Christian  ?"  I  must  have  replied  I  never  had, 
for  the  simple  term  *  Christian'  implies  that  the  person  spo- 
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ken  of  is  a  Trinitarian ;  indeed  the  Unitarian  claiming  to         1842. 


p. 

Bbummokd. 


be  a  Christian,  is  content  to  say,  <'  I  am  a  Unitarian   tre  Attob- 
Christian,"  he  has  to  bring  himself  within  the  pale  of  '''^-^"''"al 
Christianity  by  a  distinction.  The  Trinitarian  would,  there- 
fore say,  "  I  used  the  term  *  Christian*  in  its  popular  and  ori-      Judgment. 
ginal  sense,  and  you  cannot  mistake  the  meaning  of  my 
deed."     The  Court,  in  construing  two  such  deeds,  upon 
such  evidence  alone,  would  find  itself  in  a  situation  of  great 
embarrassment.     This  shows  the  difficulty  of  receiving  evi- 
dence of  mere  opinions  as  a  foundation  for  the  construction 
of  particular  expressions  in  a  deed ;  but  we  must  not  put 
a  construction  on  the  words  of  the  founders  contrary  to  the 
general  meaning  of  those  words,  because  they  entertained 
a  particular  set  of  opinions. 

In  this  case,  however,  I  shall  throw  out  of  my  considera- 
tion all  the  evidence  with  respect  to  the  mere  opinions  of 
the  founders ;  I  shall  only  admit  evidence  of  those  matters, 
with  respect  to  the  admissibility  of  which  there  can,  I  think, 
be  no  dispute. 

Many  Judges  have  gone  much  further,  than  I  propose 
in  this  case  to  go.  The  opinion  of  Lord  Eldon,  in  The 
Attomey^General  v.  Pearson^  was  perfectly  clear,  that  evi- 
dence of  contemporaneous  usage  was  admissible.  The 
Vice-Chancellor,  in  the  same  case(a),  held  that  evidence 
respecting  opinions  was  to  be  received.  In  the  case  of  The 
Attomey-Oeneral  v.  Shore^  the  two  common-law  Judges  who 
assisted  Lord  Lyndkwrst  had  no  doubt  of  this.  <^  There  is  no 
doubt,"  said  Mr.  Baron  Alderson,  who  delivered  the  joint 
opinions  of  himself  and  Mr.  Justice  Patteson{b\  ^^  as  to 

(a)  7  Sim.  290.  (Jb)  Garney*B  Report. 
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1842.         the  principles,  which  are  to  govern  our  opinion ;  they  are 
The  Attok-    fuUy  laid  down  and  explained  in  the  case  of  The  Attorney 
ENBBAL   Q^j^^^^  y^  PeoTson^  and  may  be  thus  shortly  expressed. 
Dbumkond.    tj^^  ^jjj  ^f  ^g  founder  is  to  be  observed.     Then  how 
Judgment,      jg  tjjg  ^m   of  the  foundcr  to  be  ascertained?    If  it  be 
expressed  clearly  in  the  deed  or  instrument  of  foundar 
tion»  there  can  be  no  difficulty ;  if  expressed  in  doubtful  or 
general  words,  recourse  must  be  had  to  extrinsic  circum- 
stances ;  such  as  the  known  opinions  of  the  founder,  the 
existing  state  of  the  law,  the  contemporaneous  usage,  or  the 
like."     Lord  Lyndhurst  acted  on  the  rule  thus  laid  down. 

In  another  part  of  the  case,  the  Judges,  speaking  of  the 
view  they  take,  say,  *^  this  view  of  the  case  appears  to  us  to  be 
much  confirmed  by  the  peculiar  language  of  Lady  HewU^s 
will,  by  that  of  her  pastor,  Dr.  Coltouy  by  the  state  of  die 
law  at  that  period,  and  by  the  general  tenor  of  history, 
both  as  to  the  doctrines  then  usually  professed  by  the  great 
body  of  Dissenters  at  that  time,  and  their  known  interference 
with  that  particular  provision  in  the  Toleration  Act,  appli- 
cable to  Unitarian  preaching."  So  that  there  again  they 
consider  you  are  at  liberty  to  go  into  matters  of  history, 
and  to  inquire  what  was  the  state  of  the  law  at  the  time,  in 
order  to  form  an  opinion  upon  these  points.  Lord  Lgnd- 
hurst  said,  *^  I  agree  entirely  in  the  principle  stated  by  the 
learned  Judges,  upon  which  this  case  must  be  decided.  In 
every  case  of  charity,  if  the  terms,  which  are  made  use  of,  are 
obscure,  doubtful,  or  equivocal,  either  in  themselves  or  in 
the  application  of  them,  it  then  becomes  the  duty  of  the 
Court  to  ascertain  by  evidence,  as  well  as  it  is  able,  what 
was  the  intent  of  the  founder  of  the  charity,  and  in  what 
sense  the  particular  expressions  were  used.  It  is  a  question 
of  evidence,  and  that  evidence  will  vary  with  the  circum- 
stances of  each  particular  case ;  it  is  a  question  of  fact  to  be 
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determined ;  and  the  moment  the  fact  is  known  and  ascer- 
tained, then  the  application  of  the  principle  is  clear  and   The  attob- 
easy."     And  that  Judge  also  held,  that  opinions  might  be  «. 

taken  into  consideration,  as  showing  what  was  the  intention 
of  the  founder. 


Judgment. 


This  point  was  very  much  discussed  in  the  course  of  the 
argument  in  the  House  of  Lords ;  but  I  want  to  draw  the 
attention  of  the  bar  to  what  it  was,  that  was  particularly 
objected  to,  as  being  parol  evidence,  in  the  appeal  to  the 
House  of  Lords;  to  what  extent  the  Appellants  objected  to 
parol  evidence.  The  Attorney-General,  in  opening  the  ar- 
gument in  that  case  on  the  part  of  the  Appellants,  com- 
plains of  the  evidence  that  was  admitted.  He  says,  '^  there 
li^as  a  great  body  of  evidence  for  the  purpose  of  showing, 
vfhat  I  should  not  at  all  have  complained  of,  namely,  the 
meaning  affixed  to  particular  words  at  a  particular  time ; 
that  would  be  perfectly  l^itimate ;  nor  should  I  at  all  have 
objected  to  the  evidence  of  usage,  which  might  be  evidence 
to  show  in  what  sense  the  words  were  used  at  the  time  the 
deed  was  executed ;  but  what  I  do  compkdn  of  is  this,  that 
a  great  body  of  evidence  was  admitted,  and  was  acted  upon, 
both  by  the  Vice- Chancellor  and  by  Lord  Lyndhurstf  and 
by  the  two  learned  Judges  who  assisted  him,  with  a  view  to 
show  in  what  sense  Lady  Hewley  used  particular  words. 
That  is  what  I  complain  of.  I  say  you  may  go  into  evi- 
dence with  regard  to  ancient  documents,  with  regard  to  the 
sense  in  which  particular  expressions  were  used  at  a  parti- 
cular time(a)."  And  that  is  repeated  in  the  reply ;  and  the 
Attorney-General,  in  the  most  distinct  terms,  states,  that 


VOL.  1. 


(a)  Gumey's  Report,  p.  11. 
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1642.        h®  complains  not  at  all  of  the  admission  of  general  evidence 


The  Attob-   ^^^  usage,  OF  the  like,  but  confines  his  comphdnt  to  the 
NET-GxHBBAL  admigsion  of  evidence  to  show,  in  what  sense  Lady  Heitkif 
Dkummohd.    ijged  particular  words. 


Jn^tgment, 


When  the  Solicitor-General  followed  him,  he  says,  speak- 
ing of  the  exclusion  of  parol  evidence(a),  <<  I  consider  it  no 
receding  from  that  proposition  to  admit,  that  for  the  pur- 
pose of  construing  the  deed,  you  might  look  to  what  die 
circumstances  were,  under  which  it  was  executed ;  that  is  to 
say,  in  order  to  ascertain  what  the  foundress,  the  party  exe- 
cuting the  deed,  meant  by  the  words,  which  she  has  used, 
you  might  look  to  all  those  circumstances,  by  which  she  was 
surrounded  at  the  time  she  used  them,  in  order  that  you 
might  know,  what  she  knew  at  the  time  she  executed  the 
deed,  and  in  order  to  ascertain  the  meaning  of  the  words.*" 
So  that  the  counsel  on  the  opposite  side  found  no  difficulty 
in  admitting  that,  which  I  am  inclined  to  take  as  my  rule 
upon  this  occasion. 

In  his  r^ly,  the  Attorney-General  8ays(6),  "  but  we  are 
by  no  means  in  the  dilemma  that  is  supposed,  because  we 
do  not  say,  that  evidence  is  to  be  entirely  excluded,  although 
we  deny  that  all  the  evidence  is  to  be  admitted,  or  is  to  be 
acted  upon,  with  respect  to  which,  so  much  arg^ument  has 
been  used.  We  do  not  say,  that  the  evidence  is  to  be  en- 
tirely excluded,  but  we  say,  that  a  great  part  of  the  evi- 
dence that  has  been  admitted,  with  respect  to  the  private 
opinion  and  belief  of  Lady  Hetaley^  ought  to  be  excluded,  or 
if  admitted,  it  ought  not  to  be  acted  upon.  It  is  upon  the 
private  opinion  of  Lady  Hewky  that  this  decree  rests,  and 

(a)  Page  59.  {h)  Page  232. 


JudgmemU 
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this  decree  cannot  be  supported,  if  the  private  opinion  of    ^    ^8^^*    ^ 
Lady  Hewley  is  not  a  legitimate  ground,  upon  which  the   The  Attob- 

key-General 

decree  can  be  supported.    I  have  never  disputed  for  one  «. 

moment,  that  evidence  may  be  admitted,  to  show  in  what 
sense  the  words  "  godly  preachers  of  Christ's  Holy  Gos- 
pel," were  used  in  the  time  of  Lady  Hewley  ;  I  have  not 
said,  that,  with  regard  to  the  will,  no  evidence  can  be  re- 
ceived ;  facts  and  circumstances  may  be  admitted."     It  ap- 
pears, then,  to  be  dear,  that  the  objection  in  Lady  Hew^ 
ley* 8  Case  is  not  to  the  admission  of  the  parol  evidence  ge- 
nerally, but  only  to  the  admission  of  such  parts  of  the  evi- 
dence, as  go  to  prove  expressions  used  by  Lady  Hewley 
in  her  life^time,  or  her  opinions  generally ;  however,  I  do 
not  intend  to  receive  such  evidence  here.     What  I  am  pre- 
pared to  act  on,  subject  to  correction,  is  this,  I  shall  admit 
evidence,  or  if  not  furnished,  I  will,  if  necessary,  look  for 
evidence  in  history,  in  records,  and  Acts  of  Parliament ;  in 
the  knowledge  of  the  times ;  in  the  writings  of  men  of  dif- 
ferent persuasions  on  ecclesiastical  subjects ;  I  will  seek, 
from  all  these  sources,  for  evidence  to  ascertain  what,  at  the 
time  of  the  execution  of  this  deed,  was  the  meaning  of  the 
word  '*  Christian,"  and  the  meaning  of  the  words  '^  Protes- 
tant Dissenters,"  and  that,  not  for  the  purpose  of  putting  a 
construction  on  these  words,  which  would  do  any  violence  to 
the  deed,  but,  if  I  can,  to  enable  me  to  put  a  construction 
on  them,  that  shall  at  once  be  consistent  with  the  deed,  and 
accord  with  the  intention  of  the  founders.     I  reject,  there- 
fore, at  once,  all  evidence,  which  goe^  to  show  what  the 
founders  thought,  what  their  opinions  were,  in  order  to  put 
a  construction  on  this  deed ;  but  I  shall  not  exclude  evi- 
dence, which  informs  me  what  they  did.  I  shall  receive  evi- 
dence, which  go^  to  show,  to  what  places  of  worship  they 

resorted,  or  what  their  acts  were,  although  this  may  not 

2c  2 
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^^2.         throw  any  light  upon  the  construction  of  the  deed.     I  am 

The  Attob-   dearly  at  liberty  to  receive  such  evidence,  because  this  deed 

9.  proceeds  upon  certain  existing  foundations,  which,  it  was 

' ^    '    intended,  should  be  continued  and  maintained  for  the  future. 

Judgment  j  mug|.^  therefore,  inquire  what  were  the  foundations  referred 
to  by  this  deed,  and,  I  cannot  do  so,  without  knowing  hov 
far  the  founders  were  mixed  up  with  these  establishments, 
not  as  to  their  individual  opinions,  but  as  to  their  acts,  in 
forming  a  part  of  the  general  body,  whatever  their  opinions 
were,  who  resorted  to  these  foundations. 


Now  nobody  will  dispute,  that  I  am  entitled  to  evidence 
(indeed,  I  am  bound  to  know  it  without  evidence)  of  the  opi- 
nions professed  by  the  general  body  of  Presbyterians.  I  am  at 
perfect  liberty,  with  evidence  or  without  it,  to  resort  to  the 
'^  Westminster  Confession  of  Faith,"  whether  Presbyterians 
subscribe  it  or  not.  If  I  find  them  in  connexion  with  the 
Synod  of  Ulster,  then  I  must  inquire,  what  was  the  prac- 
tice of  that  Synod,  in  matters  of  religion,  before  I  decide 
whether  Unitarians  are,  or  are  not  included  in  the  trusts  of 
this  deed :  I  must  know  all  about  the  foundations  established 
before  the  execution  of  this  deed,  to  enable  me  to  decide, 
who  come  within  the  trusts  which  it  has  created. 

It  was  argued,  on  the  part  of  the  relators,  very  ably,  that 
it  was  not  subscription  or  non^ubscription,  that  was  involved 
in  this  case,  because  among  the  founders,  there  were  both 
strong  opponents  of  subscription,  and  some  who  subscribed  ; 
but  that  the  question  is  in  reference  to  doctrine.  Now,  the 
Defendant's  counsel  say,  that  all  '*  Protestant  Dissent"  turns 
not  upon  questions  of  doctrine,  but  upon  matters  of  Church 
government ;  but  it  is  perfectly  clear,  it  jnay  include  both, 
or  be  confined  to  one.     In  most  cases  it  includes  both.     It 
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is  not  Presbyterian  government,  but  Protestant  doctrine,    .    ^^'^'    . 
which  I  am  to  deal  with  in  this  case,  because,  although    The  Attob- 

,      ^  ney-Genebal 

Presbyterianism  depends  not  so  much  on  doctrine  as  on  »• 

C/burch  goTemment,  yet  here  the  question  of  Protestant        

doctrine  comes  before  me  for  decision.  The  founders  of  this       "^**"'- 

trust  were  Presbyterians,  and  the  foundations  of  this  deed 

were  for  Church  purposes,  if  I  may  so  express  it,  that  is, 

for  Presbyterian  purposes,  they  believing  in  the  doctrines  of 

Original  Sin,  the  Atonement,  the  Divinity  of  Christ,  and 

the  Trinity,  according  to  the  Westminster  Confession  of 

Faith.     Subscription  only  comes  into  consideration  in  this 

way ;  if  a  man  subscribes,  there  is  an  end  of  all  difficulty 

in  ascertainii^  what  his  fiuth  is ;  if  he  do  not  subscribe,  they 

still  keep  up  the  bond  of  union,  because  non-subscription  is 

not  of  vital  import,  provided  there  be  a  profession  of  the 

same  doctrines.   I  shall  not,  therefore,  follow  the  argument 

as  to  the  subscription  to  creeds ;  no  subscription  is  required 

by  this  deed. 

But  after  all,  whatever  be  the  extent  of  the  professed  libe^ 
rality  of  any  Church,  it  comes  back  to  the  same  point.  Take 
the  Unitarians,  they  have  their  schools,  and  they  tell  their 
Unitarian  scholars,  you  are  to  take  the  Bible,  the  whole 
Bible,  and  nothing  but  the  Bible ;  we  leave  you  to  seek  the 
truth  for  yourselves,  act  fairly,  form  your  own  opinions ;  we 
will  take  care  to  give  you  the  best  instruction,  and  endea- 
vour to  lead  you  to  the  true  light.  But  what  is  the  result, 
if,  in  the  course  of  the  inquiry,  the  student,  however  sin- 
cerely, embraces  opinions  inconsistent  with  their  own  ?  sup- 
pose he  goes  wrong,  according  to  their  views,  and  that  his 
opinions  settle  in  the  full  belief  of  the  Deity  of  Christ  and  of 
the  Trinity ;  if  he  do  not  go  out  of  their  communion,  they 
must  turn  him  out,  he  is  no  longer  a  member  of  their  com- 
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The  Attob- 
met-Genebal 

V. 

Dbuumohd. 


Judgment, 


munion  ;  he  is,  of  course,  at  liberty  to  come  to  the  conclu- 
sion, at  which  he  has  arrived,  but  he  cannot  remain  in  tkdr 
school,  if  he  professes  those  opinions.  No  one  expects  that 
the  Unitarian  Society  would  educate  a  Trinitarian  minister. 
[Mr.  Holmes. — We  would  not  exclude  Trinitarian  minis- 
ters from  our  Society,  we  grant  them  license  as  well  as 
Unitarians].  Here  you  cannot  help  it;  but  I  am  speak- 
ing of  Unitarians  out  of  this  deed,  I  speak  of  religious 
communities  generally ;  with  all  the  professions  and  exer- 
cise of  liberality  that  man  can  extend  to  his  fellow-man, 
the  moment  a  vital  difference  arises,  that  moment  there 
must  be  a  separation,  creed  or  no  creed,  subscription  or  non- 
subscription.  The  same  congrr^ation  could  not  tolerate 
one  minister  preaching  one  doctrine  one  day,  and  another 
minister  the  opposite  one  the  next.  But  this  is  not  material 
to  the  decision  of  this  case,  and  I  shall  advert  to  it  no  fiir- 
ther. 


There  is  a  preliminary  observation,  which  I  ought  to  make, 
that  the  framers  of  this  deed  were  conscious,  that  the  whole 
of  it  was  illegal,  according  to  the  then  existing  state  of  the 
law.  The  clause,  which  relates  to  future  donations,  shows 
their  sense  of  its  illegality.  By  the  then  Statute  law,  there 
was  no  exception  which  enabled  any  Protestant  Dissenttng 
body  to  legally  exercise  their  functions.  Now,  although, 
by  subsequent  legislation,  all  difficulties  in  the  way  of  Db- 
senters  (I  say  nothing  as  to  the  coounon  law,  in  its  opera- 
tion on  Unitarians),  have  been  removed,  yet  a  question 
arises,  whether  the  Court  can  now  execute  a  trust,  which 
at  its  creation  was  illegal.  There  was  a  case  of  Bradskac 
V.  Task€r(a)i  before  Lord  Brougham^  where  charitable  le- 


(a)  2  M^lne  &  K.  221. 
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^acies  were  bequeathed  to  certain  Roman  Catholic  schools,    ,    ^^^*    . 
and  the  testator  died  before  the  passing  of  the  2  &3  Will.  IV.    The  Attob- 

MET-GZHEBAL 

c.  1 15,  -which  allowed  charitable  dispositions  to  be  made  for  o. 

the  benefit  of  Roman  Catholics,  for  the  purposes  of  educa*        

tion.      Lord  Brougham  held  the  Act  to  be  retrospective,       «*^«"'' 
and  that,  therefore,  the  trustees  were  entitled  to  the  lega- 
cies.     The  Statute  was  an  enabling  Statute;  it  enacted, 
that  <*  from  and  after  the  passing  of  the  Act,"  such  things 
should  take  place.     I  recollect  that  I  was  consulted  by  a 
member  of  the  then  Administration,  in  reference  to  that 
measure,  and  my  opinion  was,  that  it  should  not  go  further, 
than  to  g^ye  the  same  rights  and  privileges  to  Roman  Ca« 
tholics,  which  Protestant  Dissenters  already  enjoyed ;  that 
they  were  entitled  to  be  put  generally,  after  the  Relief  Bill, 
upon  the  same  .footing  with  Protestant  Dissenters ;  but  I 
am  almost  afraid,  that  the  Act  is  framed  in  terms  that  may 
mislead.     It  says,  that  <^  from  and  after  the  passing  of  this 
Act,  his  Majesty's  subjects  professing  the  Roman  Catholic 
religion,  in  respect  to  their  schools,  places  for  religious  wor- 
ship, education,  and  charitable  purposes  in  Great  Britain, 
and  the  property  held  therewith,  and  the  persons  employed 
in  or  about  the  same,  shall,  in  respect  thereof,  be  subject 
to  the  same  laws  as  the  Protestant  Dissenters  are  subject  to 
in  England,  in  respect  to  their  schools  and  places  for  reli- 
gious worship,  education,  and  charitable  purposes,  and  not 
further  or  otherwise."     Now,  I  think,  that  is  the  exact 
foundation,  on  which  they  ought  to  be  placed,  and  that  would 
include  the  Statute  of  Mortmain,  as  it  is  called,  otherwise 
Roman  Catholics  would  have  larger  rights  than  Protestant 
Dissenters.     There  is  no  Statute  in  Ireland,  similar  to  this 
Statute  of  Mortmain,  and  it  is  a  great  want,  and  ought  to 
be  supplied.     There  ought  to  be  no  distinction  in  either 
country  on  the  point ;  in  both  there  ought  to  be  the  same 
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,    ^^^^-   ,    guard  against  improvident  testamentary  dispositions  to  cha- 
TuE  Attob-   rity.     But  the  question  now  is,  whether  Lord  Brougham 

nef-Genebal 

r.  was  right  in  this  decision  ;  there  is  a  proviso  in  the  third 

section  of  the  Act,  which  might  lead  one  to  think  that  he 
was.  It  is  provided,  that  nothing  in  the  Act  contained  shall 
affect  any  suit  actually  pending,  commenced,  or  any  property 
then  in  litigation,  discussion,  or  dispute  in  any  Courts  of  Law 
or  Equity  in  Great  Britain.  That  looks  like  an  intention,  that 
the  Act  should  be  retrospective.    But  I  doubt,  whether  the 
case  was  rightly  decided.     If  property  has  not  found  its  way 
into' the  hands  of  those,  for  whom  it  was  provided,  I  cannot 
think  it  possible,  that  an  Act  saying,  that  ^^firom  and  after 
the  passing  of  this  Act,"  Rbman  Catholics  shall  have  the 
benefit  of  the  same  laws  with  Protestant  Dissenters,  in  res- 
pect to  property  held  for  charitable  purposes,  can  give  them 
any  right  to  property,  which,  as  the  law  stood,  they  never 
had.     But  if,  as  in  this  case,  the  Court  finds  in  the  posses- 
sion of  a  body,  a  fund,  which  they  have  enjoyed  for  a  cen- 
tury and  a-half,  although  by  the  law,  as  it  stood  when  the 
trust  was  created,  they  were  not  entitled  to  hold  it,  but  the 
disability  to  hold  is  by  law  removed,  and  there  is  no  adverse 
claimant,  I  think  the  Court  is  warranted  in  executing  tiie 
trust,  although,  unless  the  case  of  Bradshaw  v.  Tagher  be 
an  authority,  I  should  feel  great  difficulty  in  saying,  that 
property,  which  never  had  been  acquired  by  a  Roman  Ca^ 
tholic  body,  and  which  they  could  not  have  held  before  the 
passing  of  the  late  Act,  could  pass  to  them  by  its  retrospec- 
tive operation  ;  for  if  this  be  so,  where  is  the  right  to  stop  ? 
Is  the  limit  to  be  the  Statute  of  Limitations  ?     But  I  am 
relieved  from  this  difficulty,  on  the  ground  which  I  have 
stated. 

I  have  been  told,  that  if  the  parties  meant  to  exclude 


CASES  IN  CHANCERY. 


381 


1842. 


V. 

Dbummomd. 


Judgment. 


Unitarians,  they  should  have  put  a  proviso  in  the  deed  to 

that  effect,  and  that  as  they  did  not,  they  intended  the  trust    '^R*  Attob- 

NB  r- Gem  EB  A  L 

for  the  benefit  of  Protestant  Dissenters  generally.  But  I 
rather  think,  that  the  argument  is  the  other  way.  If  one 
denomination  or  sect  be  excluded,  you  must  define  the  pre* 
cise  objects,  for  whose  benefit  you  create  the  trust.  Now 
the  founders  did  not  want  to  define.  If  they  had  excluded 
Unitarians  by  express  words,  they  must  have  gone  on  to 
say,  whether  Baptists,  Quakers,  &c.,  were  meant  to  be  in- 
eluded  or  excluded. 


I  come  now  to  consider  what  evidence  I  have  of  the 
meaning  of  the  words,  <^  Christian,"  and  ^^  Protestant  Dis- 
senter," at  the  time  of  the  execution  of  this  deed.  I  shall  not 
travel  out  of  what  I  find  in  the  document  before  me,  the  first 
volume  of  Mr.  EmlytCs  works(a),  containing  the  narrative 
of  his  life,  and  the  proceedings  against  him.  I  take  that  as 
an  historical  document,  and  I  think  it  furnishes  me  with  all 
the  light  I  require,  to  enable  me  to  put  a  construction  on 
this  instrument. 

Now,  Mr.  £iit/yn  was  a  renmrkable  instance  of  what  was 
the  state  of  the  law,  and  what  were  the  opinions  not  merely 
of  individuals  but  of  the  public  at  large  and  of  the  Protes- 
tant Dissenters  in  Dublin,  and  of  their  ministers  in  parti- 
cular, with  respect  to  the  tenets  which  he  adopted,  and  that 
only  a  short  time  before  the  execution  of  the  deed.  Mr. 
Emlyn  informs  us,  that  his  parents  were  Church  people, 
but  brought  him  up  as  a  Non-conformist ;  that  he  went  to 
England,  attached  himself  to  ahighfiBunily,  and  took  out  a 
license  from  a  Bishop,  but  did  not  subscribe  the  Thirty- 


Co)  The  Works  of  Mr.  Thomas  Emlyn,  Lend.  1746. 
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>842.  nine  Articles,  or  bind  himself  in  any  manner,  and  that  he 
The  Attob-  preached  in  the  Church  under  that  license.  I  find  Mr. 
EtnlyHj  at  this  time  starting  in  life,  entertaining  no  soch 
opinions,  as  those  he  subsequently  maintained.  I  find  Mr. 
Bayse,  the  minister  of  a  settled  congregation  in  Dublin, 
desirous  of  obtaining  Mr.  Efnfyn's  assbtance.  Mr.  JSmlya 
at  first  declined  becoming  Bayse*s  assistant,  for  personal 
reasons ;  but,  at  a  subsequent  period,  he  is  again  applied  to 
by  Mr.  Boyse^  who,  in  writing  to  him,  says,  '*  It  is  here  in« 
deed  rumoured,  that  you  are  entirely  addicted  to  the  Chmclit 
but  I  think  I  have  those  g^unds  to  believe  the  contrary, 
that  I  shall  run  it  down  as  a  mistake,  and  could  desire  that 
a  more  particular  account  of  your  judgment  may  enable  me 
to  do  it  more  efiectually(a)."  Mr.  EnUytij  in  reply,  thus 
writes,  ^*  As  for  the  rumour  with  you  of  my  being  addicted 
wholly  to  the  Church,  it  is  so  &r  true,  that  (as  I  wrote  yon 
before)  I  preached  once  every  Lord's-day,  publicly ;  but 
you  did  very  rightly  understand  me,  that  I  had  my  license 
without  ordination,  or  subscription,  for  I  had  it  without 
any  condition,  and  I  do  not  intend  to  take  Episcopal  ordir 
nation,  unless  I  could  escape  the  subscription,  or  be  recon- 
ciled to  it,  which  I  am  not  yet,  nor  think  I  shall  be ;  but  as 
for  what  concerns  Lay-conformity  with  the  Church,  I  can 
safely  dispense  with  it,  and  do  not  scruple  to  preach  dther 
in  a  Church  or  Meeting,  both  which  I  would  make  one 
Church(6).''  The  result  was,  he  came  over  to  Ireland,  and 
became  the  colleague  of  Mr.  Bayse,  and  they  went  on  in 
great  amity  for  a  considerable  time,  preaching  in  the  same 
chapel.  Their  doctrine  was  not  such  as  led  to  any  diffe- 
rence between  them.  But,  it  appears,  that  after  some  time 
there  were  certain  ambiguous  words  used  by  Mr.  Etmfyn, 
(but  never  a  positive  declaration)  which  excited  suspicion ; 


(a)  Page  x. 


(b)  Page  zi. 
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and  Mr.  Boyse  and  a  member  of  his  congregatioii  waited        IMS. 
on  ]Mr.  JEmlyn^  to  ascertain  whether  there  was  any  founda-   Thb  Attob- 
tion   for  their  suspicion,  that  he  had  become  a  Unitarian.  v. 

As  a  man  of  honour,  he  felt  strongly  pressed  by  their  qu^        

tions,    and  he  confessed  that  he  was  a  Unitarian.     The     ''^^•»'- 
matter  was  brought  before  the  other  Protestant  Dissenting 
ministers  in  Dublin,  and  he  was  instantly  dismissed  firom 
the  ministry,  without  the  slightest  reference  to  his  congre- 
gation ;  a  circumstance  which  he  complidns  of  in  his  Nor- 
rative.    He  then  went  to  England,  and  was  followed  by  the 
opposition  of  the  Dissenting  ministers  of  Dublin,  who  wrote 
to  complain  of  him  to  those,  who  treated  him  with  any  kind* 
ness.      When  he  returned  to  Ireland,  he  was  seized,  toge- 
ther with  an  edition  of  his  book,  and  carried  into  Court, 
and  then  the  prosecution  followed.     Now  all  this  is  done 
by  Protestant  Dissenters.     The  whole  complaint  in  this 
volume  is  against  the  conduct  of  Protestant  Dissenters 
towards  him,  and  it  says,  ^^  How  much  wiser  it  would  have 
been  to  let  him  alone  where  he  was,  without  creating  any 
scandal,  than  to  have  arrested  him,  as  he  was,  and  thus  to 
have  compelled  him,  in  vindication  of  himself,  to  assert  his 


cause." 


That  was  the  way  in  which  he  deprecated  their  conduct. 
He  states  that  he  was  tried  and  convicted ;  that  one  of  his 
own  deacons  was  on  the  jury,  who  found  him  guilty,  an  im- 
portant fact ;  that  the  trial  was  conducted  by  the  Dissenting 
Ministers  of  the  day,  and  that  Churchmen  assisted  in  it,  of 
which  he  much  complains.  Every  word  of  this  book  proves 
that  the  Protestant  Dissenters  of  the  day  were  opposed  to 
Unitarian  doctrines ;  that  they  instantly  thrust  out,  as  no 
longer  fit  to  be  a  member  of  their  body,  a  person,  who  had 
not  preached  the  Unitarian  doctrine,  because  that  was  not 
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asserted,  but  who  had  simply  entertained  an  o{iiM 
vourable  to  the  Deity  of  the  Saviour;  and  theysei^i 
wards  became  reconciled  to  him.  It  ^vronld  be 
deny,  that  the  Protestant  Dissenters  -were  a  settki 
cogpoized  body  of  ministers,  having  at  that  tiae 
places  of  worship  in  Dublin,  and  that  they  and  thdr 
gations  were  altogether  opposed  to  Unitarian  doctmes. 
EnUyn  was  found  guilty,  and  received  a  very  seToe 
nishment.  I  am  not  called  upon  to  give  any  ojunkm, 
ther  that  prosecution  was  right  or  wrong* ;  bat  it 
this,  which  is  of  great  importance,  that  as  the  kv 
then  administered,  it  was  blasphemy  to  deny  the  Di^ 
of  Christ ;  and  Mr.  Etnlyn  was  accordingly  convicted 
blasphemy,  in  the  Queen's  Bench,  on  that  grounds 
suffered  a  long  imprisonment,  and  a  fine  of  considen> 
amount.  I  know  this  as  matter  of  fact  in  this  cause. 
Emlyn  had  not  spoken  with  irreverence  of  Christ;  hbv^ 
a  candid  inquiry,  and  he  could  not  be  convicted  on  tk 
ground;  but  his  defence  was  inadmissible  by  law,  i&- 
he  was  convicted.  We  find  that  Protestant  DissentcR 
in  general  rejected  his  doctrines  with  horror.  Mr.  Ealfi 
says  that  no  one,  except  the  person  who  came  with  Mr. 
Boyse^  ever  suspected  him  of  entertiuning  them  ;  but  th&i 
did  not  save  him  firom  immediate  expulsion  from  the  mi- 
nistry of  Protestant  Dissenters. 


If,  therefore,  we  find  the  opinions  of  Protestant  Dissen- 
ters concurring  with  the  law ;  that  they  are  the  persons  vlio 
put  this  law  into  execution,  and  call  for  that  powerful  con- 
demnation, which  was  inflicted  on  this  poor  man,  I  think  it 
impossible  to  deny,  that  shortly  before  the  execution  of  this 
deed,  Protestant  Dissenters  were  understood  to  mean  a  bodj 
of  men  who  believed  in  the  Divinity  of  Christ  and  in  the 
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Trinity,  and  that,  whether  they  subscribed  or  not.  The 
ministers  of  Dublin  are  attacked  hy  Emlyn  for  their  violent  The  Attob- 
conduct  towards  him,  and  here  is  an  extract(a) :  ^'  The 
Dissenters  having  started  the  game,  the  Church  party  pre- 
sently joined  them  in  pursuing  it  with  heat  and  violence, 
and  hallooed  the  secular  power  to  exert  all  its  force  in  run- 
ning him  down  and  worrying  him.  The  Dissenters  on  the 
Grand  Jury  were  eager  for  making  a  presentment  of  the 
book ;  and  one  of  them,  to  make  sure  work  of  it,  was  not 
contented  with  that,  but  went  directlyTor  the  Chief  Justice's 
warrant,  by  virtue  of  which  he  seized  the  author  and  im- 
pression/^ So  that  these  Dissenters  were  his  most  deadly 
enemies.  There  is  a  passage  contained  in  a  letter,  dated 
July,  1704,  addressed  to  a  friend,  in  which  he  thus  speaks 
to  the  same  eifect(6) :  *^  They  use  (says  he)  the  most  exas- 
perating language  to  render  me  odious.  Mr.  Boyae^  I  be- 
lieve, is  not  pleased  with  what  some  have  done,  and  is  ready 
to  act  for  my  relief,  whom  1  have  sometimes  seen  (though 
I  think  but  once,  for  near  half  a  year  past,)  in  my  imprison- 
ment ;  but  as  to  all  the  other  ministers,  with  whom  I  lived 
above  eleven  years  in  brotherhood,  as  they  never  once  were 
at  the  pains  to  discourse  me  (excepting  when  1  met  them 
on  the  first  discovery  of  my  judgment),  so  I  never  found 
the  least  remains  of  charity  or  humanity  from  them.  I 
never  had  one  visit  from  any  of  them ;  nay,  they  do  what 
they  can  to  hinder  others  from  that  little  instance  of  charity 
itself." 


Now,  as  to  the  extent  of  alleged  Unitarian  doctrine  among 
the  people,  he  says(i:)  :  ^'  There  are  several  honest-hearted 


(a)  Page  xxvii. 
(c)  Page  xliv. 


(5)  Page  xliii. 
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1842.         plain  people  of  the  lower  rank,  who  express  much  more  of 


The  Attor.    Christian  charity  than  their  teachers,  and  would  still  be 

met-Gensral 

V,  friendly ;  but  for  any  of  the  fashionable  people  (who  most 

'    be  modish),  there  are  not  two  that  I  remember,  from  whiwi 

*^^^"*'*^  I  have  had  either  a  visit  or  a  kind  message,  or  any  sort  of 
friendly  respect,  any  more  than  if  I  had  turned  a  common 
robber  or  murderer ;  whatever  intimacy  I  had  with  them 
before.  I  write  not  this  under  the  heat  of  panioii,  wUch 
may  well  be  cooled  by  thirteen  months'  imprisonment ;  nor 
had  I  wrote  at  all,  but  that  you  are  pleased  to  inquire  of  me 
about  it.  I  should  not  charge  so  much  on  the  DissoiteTS 
here  in  general,  but  that  the  most  forward  actors  against 
me  are  still  countenanced  as  rulers  and  o£Bcers  in  their 
Churches,  which  shows  the  general  sense  of  their  Churches 
to  be,  that  persecution  is  no  scandalous  crime,  since  the 
promoters  of  it  are  men  of  the  highest  esteem  and  place  with 
them." 

I  quote  this  to  show,  what  the  opinion  of  the  Protestant 
interest  was,  and  of  the  Protestant  Dissenting  Mimsters 
in  particular,  with  reference  to  this  matter,  and  to  show  it 
out  of  Emlyn's  own  book(a).  There  is  a  narrative  of  the  pro- 
ceeding against  him,  showing  how  he  became  a  Unitarian. 
The  first  passage  in  the  chapter  is  very  important  on  this 
question ;  *^  I  had  been  a  preacher  in  Dublin  (togethtf 
with  Mr.  Bayae)  for  eleven  years,  to  a  congregation  of 
Protestant  Dissenters(ft)."  He  then  tells  you  how  he  came  to 
alter  his  opinion,  and  he  details  the  difficulties  he  laboured 
under,  which  terminated  in  his  change  of  sentiment.  He 
adds,  <<  I  was  ever  careful  not  to  speak  against  my  own 

(a)  A  True   Narrative  of  the     Thomas  Emlyn,     Lond.  1719. 
Proceedings    of  the    Dissenting        {hj  Page  15. 
Ministers  of  Dublin  against  Mr. 
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that  I  might  not  act  against  Christian  sincerity ;  and  yet    tbb  Attob- 
I  never  confronted  the  opinions  of  others  by  an  express  or 


V. 

Dbummond. 


unhandsome  oppo8ition(a)."  I  use  his  words  for  the  purpose 
of  showing,  that  for  eleven  years  he  belonged  to  a  congre-     •'«^*»* 
^tion  of  Protestant  Dissenters,  and  during  that  time  he 
believed,  or  professed  to  believe,  or  did  not  make  any  other 
profession,  than  a  belief  in  the  Divinity  of  Christ.     The 
moment  he  was  understood  to  entertain  a  contrary  opinion, 
though  he  did  not  express  it,  so  as  to  be  generally  perceived, 
he  was  excluded  from  that  congregation  of  Protestant  Dis» 
senters.     Can  I  have  a  more  powerful  exposition  of  what 
were  the  opinions  of  Protestant  Dissenters,  and  of  the  mi- 
nisters who  presided  over  them  at  that  tune  ?    I  stated  that 
he  was  followed  to  England  by  the  hostility  of  his  oppo- 
nents.    He  says,  ^^  when  I  came  to  London  I  found  some, 
with  whom  I  could  be  admitted  to  converse  with  more  can- 
dour and  charity,  of  which  the  Dublin  ministers  having  the 
knowledge,  they  were  so  offended  at  it,  as  to  write  to  some 
at  London,  blaming  them,  as  I  heard,  for  such  friendly  car- 
riage towards  one  who  differed  fit>m  them  in  such  great 
points;  so  hot  was  their  zeal  that  they  seemed  to  envy  me 
these  small  remains  of  friendship  in  another  land  whither 
they  had  driven  me  and  still  pursued  me(b) ;"  and  there  again 
you  see  the  Dublin  ministers  acting  as  a  body  against  him. 
He  says  he  thought  it  necessary  to  defend  himself,  and  he 
wrote  his  *< Humble  Enquiry"    He  says  also,  ** in  this 
indictment  I  was  charged  with  some  expressions  that  were 
not  at  all  in  the  book,  nor  according  to  my  sentiments ;  and 
yet  that  careless  Grand  Jury,  who  ought  in  conscience  to 
have  compared  the  indictment  with  my  book,  returned  it 

(a)  Page  16.  (h)  Page  22. 
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1842.         to  be  a  true  bill ;  among  other  Dissenters,  one  of  my  own 

The  Attob-   deacons  was  of  this  jury  (a)."     He  then  gives  an  account  of 

o.  what  passed  on  his  trial.  He  seems  to  have  been  used  with 

'    some  hardship  I  admit ;  and  in  a  subsequent  page  he  says, 

Judgmemt.  gpeaking  of  other  bodies,  "  but  as  to  the  Dissenters,  it 
looked  worse  in  them  to  promote  and  encourage  persecu- 
tion, when  themselves  were  but  connived  at,  having  no 
legal  toleration  in  Ireland*'(&).  He  expresses  that  in  a  very 
powerful  passage.  I  read  it  only  to  show  that  the  Dissen- 
tets,  as  a  body,  were  persecuting  him,  and  were  opposed  to 
him  in  his  doctrine.  The  Appendix  to  the  Narrative  refiers 
to  a  pamphlet  written  by  Mr.  Boyse^  entitled,  **  The  Dublin 
Ministers'  Account  (drawn  up  by  Mr.  Boyse^  in  their  name), 
intitled,  'The  Difference  between  Mr.  E.and  the  Dissenting 
Ministers  of  Dublin,  truly  represented,' "  so  that  there  yoa 
have  the  Dissenting  ministers,  as  a  body,  opposed  to  him 
in  a  printed  controversy,  giving  an  account  of  the  grounds 
on  which  they  differ  from  him.  They  say,  ^<  it  was  not  till 
after  such  apparent  and  repeated  grounds  of  suspicion  as 
these,  that  he  was  obliged  to  declare  his  judgment  in  this 
important  point,  and  in  such  circumstances  the  said  minis- 
ters think,  there  was  very  just  reason  to  put  him  upon  it  to 
prevent  the  danger  of  the  people's  being  perverted  from  the 
common  fiEtith(c)."  Thus  I  find  the  object  was  to  preserve 
the  common  faiths  and  if  I  ask  what  that  common  &ith 
was,  I  am  here  told  it  was  that,  the  disbelief  of  which  ex- 
cluded Mr.  Emlyn.  <*  But  they  (these  ministers  of  Dublin) 
cannot  think  any  judicious  Christian  will  arraign  either 
their  prudence  or  their  charity,  for  discountenancing  a  doc^ 
trine  which  strikes  so  deep,  they  think,  at  the  foundation  of 


(fl)  Page  24.  (c)  Page  51. 

(6)  Page  39. 
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Christianity*  Nor  do  they  see  wherein  they  could  have  ex- 
pressed more  tenderness  to  Mr.  £.,  than  they  did,  in  con-  The  Attor. 
sistency  with  their  own  judgment,  and  the  zeal  they  ought 
to  express  in  defending  the  faith  once  delivered  to  the  saints, 
and  in  which  they  have  the  concurrence  of  almost  all  that 
bear  the  Christian  name :  and  they  are  confident,  that  no 
pastors  in  any  of  the  Reformed  Churches  would,  in  the  like 
circumstances,  have  acted  otherwise  than  they  have  done." 
They  express  their  regret  and  grief  at  being  obliged  to 
disown  him,  **  but  they  look  upon  the  denial  of  the  Divi- 
nity of  our  Blessed  Saviour  to  be  a  doctrine  of  too  dan- 
gerous a  consequence  to  be  tolerated  among  them."  Emlyn 
himself  observes,  that  '^  it  appears  their  judgment  in  the 
case  is,  that  the  not  assenting  to  the  supreme  Deity  of 
Jesus  Christ  is  such  a  crime,  that  no  one  suspected  there- 
of, and  who,  upon  their  demand,  will  not  profess  it  in  other 
words  than  those  of  the  Holy  Scriptures,  is  to  be  allowed  to 
preach,  or  so  much  as  to  be  tolerated  among  them*'(a). 


I  do  not  think  it  necessary  to  read  any  more  of  these 
extracts  ;  the  books  entirely  satisfy  my  mind,  that  when  a 
deed  speaks  of  Christians  in  a  general  sense  at  that  period, 
it  means  those  who  believed  in  the  Divinity  of  Christ ; 
that  when  it  speaks  of  Protestant  ministers,  it  means  those 
who  professed  Trinitarian  doctrine ;  and  when  it  speaks  of 
Protestant  congregations,  it  means  those  who  attend  a  mi- 
nistry professing  that  doctrine. 

Supposing  this  to  be  generally  true,  let  me  now  consider 
how  this  case  stands  in  particular.  I  may  just  refer  to  what 
has  been  given  in  evidence  of  the  prosecutions  in  general, 


VOL.  I. 
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^  1842.  ^    which-  had  been  carried  on  against  Protestant  IKssenters, 
The  ATTon-    and  to  these  the  Lord   Lieutenant,  in  his  speech  to  the 

ney-Generai* 

r.  House  of  Lords  in  ITOQ,  alludes,  and  more  particularly  to 

that  one,  which  has  been  adverted  to  as  having  recently  oc- 
curred. He  says,  '^  I  am  directed  to  declare  to  you  as  her 
Majesty's  fixed  resolution,  that  as  her  Majesty  will  al- 
ways maintain  and  support  the  Church  as  by  law  esta^ 
blished,  so  it  is  her  royal  will  and  intention,  that  the  Dis- 
senters shall  not  be  persecuted  or  molested  in  the  exercise 
of  their  religion" (a).  These  are  the  recent  prosecutions  that 
are  referred  to  in  the  trust  deed,  and  not  the  prosecution  of 
Emlyn^  to  which  the  words  could  in  no  respect  apply,  as 
that  prosecution  was  actually  set  on  foot  by  the  Presbyte- 
rians of  that  day. 

Before  I  come  to  the  deed  itself,  1  would  call  attention  to 
the  original  prospectus  for  the  formation  of  the  fund,  proved 
by  the  Defendants,  which  shows  what  the  intention  of  the 
founders  was,  and  it  is  received  in  evidence,  not  merely  be- 
cause it  has  been  proved  by  the  Defendants,  but  because 
it  shows  what  the  grounds  of  the  subscription  were.  It 
commences  thus :  ^^  A  proposal  having  been  made  to  raise 
a  fund  for  the  following  uses,  viz.,  the  defending  the  com- 
mon interest  of  Protestant  Dissenters  against  unreasonable 
prosecutions."  Now,  I  think  from  what  I  have  just  read, 
that  the  conmion  interest  of  Protestant  Dissenters  must  re- 
fer to  that  body  of  Protestant  Dissenters,  who  excluded  Mr- 
Emlyn  from  their  communion,  on  the  ground  of  his  being 
a  Unitarian.  Could,  then,  the  subscribers  to  this  fund  call 
Mr.  Emlyn* 8  prosecution  an  unreasonable  one,  when  it  was 
carried  on  by  their  own  body  ?     But  there  were  other  pro- 

(a)  Lords*  Joamals,  30th  August,  1709. 


1842. 

-vr 
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secutions,  which  they  did  deem  unreasonable,  and  which  the  ^ 

Crown  had  declared  should  not  be  continued.     This  sub-  The  Attob- 
scnption  was  intended  for  the  protection  of  the  common  v. 

body  of  Protestant  Dissenters  against  such  prosecutions.  ^ 


Judgment. 


The  second  object  in  this  Prospectus  is  ^'  the  supporting 
of  those  ministers  in  the  South  of  Ireland,  whose  mainte- 
nance from  their  congregations  is  insufficient."  How  very 
important  this  clause  is  ?  Has  there  been  the  slightest  evi- 
dence given,  or  could  any  be  given,  of  the  existence  of  any 
Unitarian  congregation  in  the  South  of  Ireland  ?  No  evi- 
dence is  given  that  any  such  congregation  existed  in  the 
South ;  on  the  contrary,  if  you  look  at  the  prosecution  of 
Emlyn,  as  narrated  in  his  own  book,  you  will  find  that  he 
stood  alone,  and  this  language  is  not  figurative,  it  is  lite- 
rally true.  He  tells  yqu  all  the  world  deserted  him ;  that 
he  went  to  a  fordgn  land,  and  that  he  was  pursued  by 
those  who  had  driven  him  firom  Ireland,  and  he  did  stand 
alone.  *  Then  there  was  not,  in  point  of  fact,  any  congre- 
gation answering  to  the  description  of  these  persons,  who 
desire  to  be  included  in  this  trust. 


The  Prospectus  proceeds  to  another  of  the  objects, 
namely,  <<  for  the  education  of  youth  for  the  ministry  among 
Protestant  Dissenters."  I  think  I  am  entitled  to  say,  as  a 
matter  of  history,  that  there  was  then  no  ministry  among 
that  body,  who  are  now  called  Unitarians.  There  is  not 
the  slightest  trace  of  any  existing  ministry,  at  the  time  of 
the  deed,  for  the  propagation  of  Unitarian  doctrine ;  but 
there  is  abundant  evidence  to  show,  that  there  were  many 
congregations  of  Protestant  Dissenters,  who  excluded  Uni- 
tarians ;  and,  therefore,  I  think  that  all  the  three  objects 
in  this  preparatory  document,  point  clearly  and  undeniably 
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1842. 

— V— — 


Dbumhono. 


Judgment. 


to  the  Protestant  Disgenters,  as  a  body  existing  at  that 
Ths  Attor.  time,  amongst  whom  you  would  not  find  a  single  professed 
L  nitanan.  The  Prospectus  further  states  that  many  mmis> 
ters  in  the  country  labour  ^*  under  very  sinking  discourage- 
ments, through  the  paucity  of  those  that  make  up  their  con- 
gregations, so  that  they  call  for  much  larger  assistance  than 
we  can  give  them.  There  are  several  places  where  con- 
gregations might  be  erected  were  there  a  fund  to  subsist 
such  ministers,  as  might  be  sent  amongst  them,  and  'dsthe 
noblest  instance  of  charity  to  provide  for  such  destitute 
souls  faithful  stewards,  to  dispense  to  them  the  bread  of 
life ;"  and  towards  the  end  of  this  document  this  passage 
occurs,  ^^  what  is  given  to  such  a  fund  may  be  eminently 
serviceable  to  uphold  the  interest  of  uncorrupted  Chris- 
tianity (and  such  we  reckon  that  of  Protestant  Dissenters 
to  be)  in  this  age,  and  to  transmit  it  to  the  succeding  one. 
The  light  of  the  Gospel  may  be  spread  thereby  to  many 
dark  comers  of  this  land,"  &c.  That  fits  exactly  with  the 
deed,  and  I  cannot  doubt  that  these  passages  point  to  con- 
gregations and  ministers,  who  preach  the  Divinity  of  Christ. 
Again,  I  cannot  think  (for  I  am  forced  to  look  at  the  first 
parts  of  this  document)  that  the  subscribers  to  this  fiind 
would  have  admitted,  that  a  subscription  to  EmlyrCs  minis- 
try would  have  upheld  the  interests  of  uncorrupted  Chris- 
tianity, because  they  considered  (whether  rightly  or  wrongly 
it  is  not  my  province  to  inquire),  that  Unitarian  opinions 
were  a  corruption  of  Christianity.  Then  follows  an  impor- 
tant passage :  ^^  All  possible  precaution  will  be  used  to  se- 
cure the  application  of  this  fund  to  the  uses  for  which  it  is 
designed,  which  may  be  in  a  great  measure  judged  of  by  the 
scheme,  that  is  herewith  laid  before  you;  the  remote  suspicion, 
or  a  bare  possibility  pf  this  fund  falling  into  other  hands,  or 
being  misapplied,  should  not  discourage  any  pious  donors — 
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and  the  wisest  of  men  has  cautioned  us  against  delaying        1642. 


our  present  duty  from  a  bare  suspicion  about  future  events,    The  Attob- 
by  telling  us,  *  that  He  that  observeth  the  winds  shall  not 


V. 

Dbuxmomd. 


sow,  and  he  that  regardeth  the  clouds  shall  not  reap.'  If 
what  is  thus  barely  possible  should  ever  happen,  after  the  •^«<^«'''' 
best  precautions  used,  it  will  not  lessen  the  present  accep- 
tance or  future  reward  of  the  pious  donors."  I  think  this 
whole  passage  shows  how  much  reliance  they  placed  upon 
the  nomination  of  particular  persons  to  be  trustees.  They 
say,  **  do  not  be  apprehensive  of  this  fund  being  perverted 
from  its  purpose,  for  we  will  use  all  human  means  to  keep 
the  funds  in  the  right  channel."  They  proceed  thus,  *^  a 
trust  must  be  reposed  somewhere  in  all  charitable  gifts, 
and  no  donor  can  easily  propose  greater  security  from  the 
honesty  and  fidelity  of  the  trustees,  than  what  this  scheme 
affords." 

This  document  is  a  powerful  one  in  aid  of  the  construc- 
tion of  this  instrument.  It  is  admitted,  that  all  the  parties 
who  signed  this  instrument  were  Protestapt  Dissenters ;  and 
that  they  professed  the  doctrine  of  the  Trinity  ;  that  is  not 
denied ;  it  is  almost  admitted  by  the  answer  of  the  Defen- 
dants, and  it  is  proved  by  the  evidence  before  me.  It  is 
certainly  proved,  that  some  subscribed  the  Westminster 
Confession,  and  some  did  not  subscribe  it ;  but  that  is  not 
made  a  qualification  by  the  deed  itself,  nor  is  it  put  forward 
in  this  information  as  a  ground,  upon  which  the  Court  is 
called  to  act,  and  that,  therefore,  Is  not  necessary  to  bring 
a  man  within  this  trust. 

Considering  further,  that  this  deed  is  dealing  with  ex- 
isting congregations,  and  that  I  find  certain  established 
places  of  worship  existing  at  the  time  of  the  deed,  which 
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^^^'        belonged  to  Presbyterian  congregations,  and  were  presided 

Thk  Attob-    over  by  Presbyterian  ministers,  who  professed  a  belief  in 

v.  the  Deity  of  Christ,  and  who  also  believed  in  the  Trinity, 

'    as  the  Church  believes,  I  must  suppose  that  the  parties  are 

udjfmeni.  going  to  providc  for  the  congregations,  to  which  they  be- 
long, if  such  congregations  answered  the  deso^tion  in  the 
deed ;  I  cannot  suppose,  I  cannot  be  so  irrational  as  to 
believe,  that  this  trust  includes  Unitarians ;  I  must  put  a 
construction  on  the  words  of  the  deed  that  will  be  consis- 
tent with  everything  within  the  four  comers  of  it. 

The  deed  commences  with  these  words:  "  Whereas 
from  a  pious  disposition  and  concern  for  the  interest  of  oar 
Lord  Jesus  Christ  and  the  welfare  of  precious  souls,  Sir 
Arthur  Langford,  Bart.,  and  Joseph  Darner^  Esq.,  with 
divers  other  well-disposed  Christians,  have  designed  and 
intended  to  set  on  foot  a  stock  or  fund  for  the  support  of 
religion,''  and  so  on.  They  must  not  merely  be  Chris- 
tians, but  well-disposed  Christians.  All  these  terms  accord 
with'  the  history  of  the  times ;  the  foundations  then  on 
foot ;  the  nature  of  the  doctrines  taught  there ;  everything 
that  is  proved  in  this  cause ;  everything  proves  to  demon- 
stration, that  the  persons  spoken  of  are  not  the  body,  who 
now  call  themselves  Unitarians ;  and  I  must  say,  when 
you  are  speaking  of  the  legal  description,  which  will  include 
Unitarians  as  Christians,  the  very  circumstance  that  it  is 
necessary  to  put  a  prefix  to  the  name  to  distinguish  them ; 
that  you  must  call  them  Unitarian  Christians  (I  am  not 
considering  whether  or  not  they  are  Christians,  that  is  not 
my  duty),  inasmuch  as  they  difier  from  the  great  body  of 
Christians,  from  the  Church,  and  from  the  body  of  Dis- 
senters, confirms  my  impression,  that  Unitarians  are  not 
included  in  the  trust.     If  that  would  be  so  now,  what  must 


Dbummoitd. 


Judgment. 
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it  have  been  then  ?  There  was  then  no  Unitarian  minister,     ^    1842. 
no  church,  no  chapel,  no  place  of  resort  for  religious  wor-   Tub  Attok- 

xet-Genebal 

ship  by  Unitarians  as  such ;  Emlyn  stood  alone,  he  may  be    _     v. 
represented  as  himself  the  Unitarian  interest  of  Ireland. 
This  statement  is  not  mine ;  I  give  it  on  the  authority  of 
one  of  the  great  lights  among  the  Unitarians,  Dr.  Drum- 
mond^  who  states,  in  the  discourse  which  has  been  referred 
to  in  the  course  of  the  arg^ument,  that  ^*  Emlyn  stood 
alone,"  and  that  is  the  true  description.     Then  what  is  it 
that  they  design  to  do  ?  They  did  not  intend  to  provide  for 
Unitarians ;  the  design  was  the  support  of  religion,  as  it 
then  existed  in  Ireland,  the  deed  speaking  of"  Protestant 
Dissenters,"  as  they  existed  in  Ireland,  when  the  Unitarian 
doctrine  was  not  preached.     I  cannot  help  thinking,  that 
nothing  could  be  more  inconsistent  than  for  either  a  Trini- 
tarian or  an  Unitarian  to  provide  a  fund  for  Unitarian  and 
Trinitarian  purposes.     If  the  one  is  believed  to  be  true,  the 
other  must  be  considered  false.  I  can  understand  a  Church- 
man liberally  supporting  Dissent ;  but  it  does  appear  in- 
consistent for  a  person  who  believes  in  the  Trinity,  to  sup- 
port Unitarianism.     Nothing  but  the  clear  intention  would 
induce  me  to  put  a  construction  on  the  deed  to  meet  the 
view,  that  the  same  persons  joined  to  create  a  fund  for  the 
support  of  two  such  oppo»te,  distinct,  conflicting,  and  irre- 
concileable  systems. 

There  is  a  farther  object  mentioned  in  the  deed,  and  that 
object  is  for  the  support  of  religion,  by  "  assisting  poor 
congregations  and  protecting  them  against  unreasonable 
prosecutions."  .  This  I  have  already  explained. 

The  deed  proceeds  to  another  object,  namely,  *'  the  edu- 
cation of  youth  designed  for  the  ministry  among  Protestant 
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1842.         Dissenters."     If  it  depended  on  these  words  alone,  I  should 

The  Attor-    have  no  difficulty  in  deciding  the  case ;  I  ask,  at  that  period 

r.  what  was  the  ministry  among  Protestant  Dissenters  ?   We 

'    are  speaking  now  about  Presbyterians.     I  am  not  called 

udgment.  ^p^Q  iq  make  a  declaration  upon  the  subject ;  but  I  think  it 
clearly  appears  from  this  docimient,  that  this  trust  was  in- 
tended for  the  benefit  of  Presbyterians.  But  what  was 
**  the  ministry  among  Protestant  Dissenters?"  The  ex* 
pressionis  not  ^'  the  ministries ;"  there  was  but  one  ministn- 
among  Presbyterians  at  that  time,  and  that  was  a  ministry 
of  Protestant  Dissenters,  altogether  disavowing  and  ex- 
cluding Unitarians ;  and,  therefore,  these  words,  if  they 
stood  alone,  would  carry  with  them  a  weight,  which  would 
almost  satisfy  my  mind  as  to  the  objects  of  the  trust. 

The  deed  goes  on  to  speak  of  assisting  and  supporting 
poor  Protestant  Dissenting  cong^gations.  I  have  already 
shown  that  there  were  no  Protestant  Dissenting  congr^ 
tions  then  existing,  except  those  who  professed  a  belief  in 
Trinitarian  doctrine.  There  is  not  a  trace  of  a  single  Pro- 
testant cong^regation,  which  entertained  Unitarian  opinions. 

There  is  a  passage  in  the  deed  that  was  referred  to  by 
one  of  the  counsel  for  the  relators,  which  I  consider  of 
great  importance.  After  stating  that  it  was  intended  for 
as^sting  poor  Protestant  Dissenting  congr^ations,  it  fur- 
ther adds :  "  and  for  such  other  pious  and  religious  ends 
and  by  such  means  as  shall,  by  the  subscribers  hereunto,  be 
thought  proper  and  reasonable  for  promoting  the  design 
and  intention  herein  expressed."  Now,  I  think  I  am  bound 
to  consider  who  are  the  persons  to  whom  this  trust  was  con- 
fined, and  who  are  qualified  to  execute  it.  The  Prospectus 
states :  ^*  We  will  do  all  that  is  in  human  power  to  take 
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1842. 


V. 

Dbummohd. 


Judgment, 


care  that  the  purposes  of  the  subscription  shall  not  be  de- 
feated.    We  will  provide  trustees  in  whom  you  shall  have    The  Attob. 

ney-Genesal 

confidence."  Well,  they  give  power  to  the  trustees  for  the 
purposes  in  the  deed  expressed  (all  of  which  exclude  Uni- 
tarians) ;  they  give  them  power  to  appropriate  the  funds, 
for  such  other  pious  and  religious  uses,  as  shall  by  the  sub- 
scribers be  thought  proper  for  carrying  out  the  design  and 
intention  therein  expressed.  Now,  is  it  possible  or  probable, 
that  they  could  have  entertained  any  intention  in  &vour  of 
Unitarian  doctrine  ?  Is  that  consistent  with  the  uses  before 
expressed  ?  Directly  the  contrary ;  these  other  uses,  then, 
must  not  be  in  opposition  to  the  leading  objects  of  the 
deed;  but  they  must  come  in  aid  of  these  objects. 


They  then  say,  that  ^*  a  book  shall  be  kept  for  the  entry 
of  their  proceedings,"  and  '^  it  seems  best  to  place  the  great 
security  of  the  present  undertaking,  next  to  the  blessing 
and  protection  of  God,  upon  the  faithfulness  and  integrity 
of  the  persons  herein  named  to  be  trustees ;"  now,  I  beg 
attention  to  what  follows,  '*  being  the  ministers  of  the  se- 
veral Dissenting  Protestant  congregations  associated  in 
Dublin,  and  two  of  each  of  their  congregations."  From 
this  clause  I  find,  that  there  were  then  existing  Dissenting 
Protestant  congpregations  in  Dublin.  These  were  the  con- 
gregations intended  to  be  entrusted  with  the  management ; 
their  existing  ministers  are  selected  as  trustees,  and  they 
are  to  select  two  of  their  elders  as  trustees  also.  I  am  com- 
peUed  then  to  ask,  what  were  these  Protestant  Dissenting 
congregations  that  are  referred  to  ?  The  answer  has  been 
already  made,  that  they  were  all  congregations  professing 
a  belief  in  the  Divinity  of  Christ  and  the  Trinity.  It  is 
impossible  I  can  hold  a  Unitarian  to  come  within  these 

trusts.     There  were  then  neither  ministers  to  preach,  nor 
VOL.  I.  2  b 
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1842.        congregations  to  whom  to  preach,  nor  places  of  worship  in 

The  Attob-    which  to  preach  these  doctrines.     This  deed  refers  to  the 

9.  existing  foundations,  and  from  them  a  person  entertainbg 

such  opinions  was  first  actually  expelled,  and  then  pro- 


DulTMMOHD. 


^  secuted. 


There  is  little  else  to  observe  on  in  this  deed.  The 
eighth  article  states :  ^^  Whereas  the  present  members 
herein  named  are  the  ministers  of  the  several  Protestant 
Dissenting  congregations  associated  at  present  in  Dublin, 
and  two  out  of  each  of  their  said  congregations,  nominated 
by  the  said  several  respective  ministers,  a  succession  of  whom, 
it  is  hereby  designed  and  intended,  should  be  the  constituent 
members  or  trustees  for  the  uses  herein  mentioned,  together 
with  such  other  ministers  as  may  be  chosen  to  the  pastoral 
charge  of  the  said  congregations."  Here  again,  you  see 
that  this  deed  relates  to  existing  foundations,  which  were 
Trinitarian.  Then  there  is  that  clause,  that  is  intended  to 
avoid  the  existing  law ;  and  they  wind  up  with  a  solemn 
dedication  of  themselves  to  the  execution  of  the  trust, 
which  I  think,  as  well  as  other  expressions  that  occur,  show 
what  was  their  religious  belief  at  that  time,  and  that  it  was 
Trinitarian. 

My  opinion,  therefore,  and  I  must  say  my  very  dear 
opinion,  without  troubling  myself  with  points  that  belong 
not  to  this  case,  is,  that  I  am  entitled  to  read  such  evidence, 
as  I  have  resorted  to ;  and  in  receiving  such  evidence,  I 
keep  within  the  rule  of  law  which  the  Appellants'  counsel 
admitted  was  a  just  rule  to  govern  the  case  of  LadyjETeicv 
ley^s  charities;  I  have  not  had  resort  to  any  evidence  which 
was  objected  to  in  that  case.  I  have  only  received  the  evi- 
dence, which  tells  me  what  the  foundations  were ;  what  the 
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word  "  Christian"  meant;    what  the  terms  "  Protestant        1842. 
Dissenters"  and  ^*  Protestant  ministers"  signified  at  that   The  Attob. 
time ;  which  enables  me  to  judge  of  the  expressions  of  the        '  9. 
deed,  as  they  appear  on  the  toLce  of  it,  and  to  give  to  those      '"'"'^*°' 
expressions  their  easy  and  natural  import.     I  neither  cut      •^«<^««'- 
them  down  in  legal  expression  or  in  moral  sense,  nor  do  I 
add  to  them ;  I  take  not  from  them  any  vitality  the  framers  of 
the  deed  intended  to  give  to  them ;  I  do  not  vary,  but  I  give 
to  them  their  full  meaning,  as  I  find  it  expressed  on  the 
deed,  and  in  a  manner  consistent  with  the  intention  of  the 
donors.  If  I  am  entitled  to  evidence  to  this  extent  (of  which 
I  have  no  doubt),  I  have  satisfied  myself,  I  have  satisfied 
my  own  conscience,  that  according  to  the  evidence,  this 
trust  is  one,  which  excludes  Unitarians  altogether  from  par- 
ticipating in  it.     The  case  lies  within  the  smallest  possible 
compass.     I  steer  clear  of  every  thing  with  which  I  have 
nothing  to  do  ;  I  do  not  say  a  single  word  concerning  what 
has  fallen  from  Mr.  Holmes  in  his  able  argument,  to  which 
no  man  has  a  right  to  object,  whatever  be  his  creed,  not 
a  word  fell  from  him,  that  any  man  could  find  fault  with. 
But  my  province  is  only  to  decide  on  legal  points. 

I  do  not  now  make  a  final  decree  in  the  case,  because  there 
are  some  points  standing  for  the  decision  of  the  House  of 
Lords.  There  would  be  an  apparent  want  of  respect  to  that 
high  tribunal  if  I  did  so ;  and  it  might  not  be  altogether  as  sa- 
tisfisictory  to  the  parties  themselves.  It  is  upon  these  grounds 
alone,  and  not  from  any  difficulty,  that  I  do  not  finally  dis- 
pose of  the  case.  It  is  my  opinion  that  nothing  can  hap- 
pen in  that  case  likely  to  interfere  with  or  afiect  my  deci- 
sion in  this.  I  have  steered  clear  of  the  difficulties  about 
parol  evidence,  and  I  think  this  case  can  derive  no  aid  from 
any  decision  on  the  appeal  in  Lady  Hewley^s  Case ;  but  as 
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I  have  already  observed,  it  may  be  more  desirable  for  tbe 
The  Attob-  parties,  and  more  respectful  to  the  House  of  Lords,  to  wait 
till  the  decision  in  that  case  is  pronounced;  but  unksi 
something,  of  which  I  am  not  now  aware,  shall  occur,  thb 
will  be  my  final  decree — That  those  who  profess  to  be 
Unitarians  are  not  entitled  to  the  benefit  of,  or  to  partici- 
pate in,  the  trusts  of  this  instrument.  I  shall  say  nothing 
at  present  about  removing  the  trustees.  I  cannot  think 
that  any  great  mischief  can  arise  in  allowing  things  to  re- 
main for  a  short  time,  as  they  have  remained  for  many  years. 
There  ought  to  be  no  haste.  I  will  not  stop  the  working 
of  the  charitable  trusts,  which  have  been  so  long  in  opera- 
tion ;  but  when  parlies  inform  me  that  the  House  of  Lords 
have  come  to  a  decision,  I  will  address  myself  to  the  con- 
sideration of  this  point,  and  finally  dispose  of  the  case. 
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KEON  V.  MAGAWLY.  18*1. 


V • 


■_,  Dee.  II. 

rRANCIS    PHILIP    COUNT    MAGAWLY,    by  whe«  there  u 

a  deviae  of  a  fee 

his  last  will  and  testament  of  the  16th  of  January,  1835,  simple,  with  an 

absolute  power 

after  charging  his  real  estates  with  the  payment  of  his  to  raise  by  sale 

or  mortgage 

dehts,  devised  to  Sir  Richard  Nagle^  hb  heirs  and  assigns,  sums  of  money 
all  his  said  real  estates,  to  hold  the  same  to  the  use  of  him,  poses,  and  in 
the  said  Sir  Richard  Nagle^  his  heirs  and  assigns  for  ever ;  are  conuined 
upon  trust,  in  case  any  of  the  testator's  creditors  should  abUng  ^he  !"us. 
become  pressing  or  unwilling  to  give  time  for  the  payment  cetpts  Z^thl^ 
thereof,  to  raise  by  sale  or  mortgage  of  the  said  lands,  or  gQ^h  t^^ 
such  part  thereof,  as  he  in  his  discretion  should  think  ad-  pre8enu\he'es- 
visable,  money  sufficient  for  the  payment  of  such  debts,  and  forllaie,t*iiough 
of  his  funeral  and  testamentary  expenses,  and  the  legacies  by  whom,"s*ubject 
the  said  will  bequeathed,  and  to  pay  and  apply  the  same  in  [he*  fiwt^estate' 
discharge  of  such  debts  and  legacies ;  and  the  testator  fur-  jf|^"u^j^d*^*, 
ther  directed,  that  the  receipt  of  Sir  Richard  Nagle  should  \^^  ""J^J  '" 
be  a  sufficient  discharge  for  the  purchase  money  agreed  to 
be  paid  on  any  such  sale,  or  mortgage  ;  and  that  the  per- 
son paying  the  same  should  not  be  liable  to  any  loss  or 

VOL.  I.  2  F 


402  CASES  IN  CHANCERY. 

.    1841.        misapplication  thereof,  nor  bound  to  ascertain  whether  sndi 
Keon        purchase  money  was  required  to  be  raised  for  the  purposes 
Maoawlt.     of  the  will,  or  to  inquire  whether  the  personal  estate  of  the 
Statement     testator  had  been  got  in  and  applied  for  the  purposes  of  die 
will ;  and  subject  thereto,  in  trust  for  testator's  eldest  son, 
ValeriOy  the  present  Count  Magawly,  for  life  ;    with  re- 
mainder to  his  eldest  son,  Francis^  for  life,  with  remainde 
to  his  first  and  other  sons  in  tail  male ;  and  in  defiiult  of 
such  issue,  to  the  use  of  testator's  second  son,  Patrick 
Awly  Magawlt/y  for  life,   with  remainder  to  his  issue  in 
tail  male ;  with  remainder  to  testator^s  brother,  ChrUtopher 
Magawly^  for  life,   with   remainder  to  his  issue  in  tail 
male  ;  with  divers  remainders  over.     The  testator  died  in 
the  month  of  August,  1835. 

Shortly  after  the  testator's  death,  Sir  Richard  Nagle,  b 
execution  of  the  trusts  of  the  will,  having  contracted  with 
William  Stale  for  a  loan  of  8500/.,  executed  to  him  a 
mortgage  of  a  portion  of  the  estates  of  the  testator,  by  deed 
of  the  23rd  of  January,  1836 :  of  this  sum  6300/.  was  applied 
by  SeaU  in  discharge  of  a  prior  mortgage  and  other  debts 
of  the  testator,  by  the  directions  of  Sir  Richard  NagU,  and 
the  balance  was  invested  in  Government  Stock  in  Seale'i 
name. 

In  the  month  of  May,  1837,  the  Plaintiffii,  who  were 
simple  contract  creditors  of  the  testator,  filed  their  bill, 
praying  for  the  usual  accounts  on  foot  of  their  demand,  and 
payment  thereof  out  of  the  personal  estate  of  the  testator, 
and  if  same  was  exhausted,  then  out  of  the  real  estate ; 
and  if  any  part  of  the  mortgage  granted  to  Seale  remained 
in  his  hands  unapplied,  that  same  should  be  impounded  to 
answer  the  PlaintiiF's  demands,  and  that  Scale  should  be 
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restrained  by  injunctionfirom  paying  over  same ;  and  if  neces*  ^8*t. 

sary  that  the  real  estates  of  the  testator  might  be  sold,  and  Keoh 

that  the  ordinary  accounts  in  such  cases  should  be  directed.  Maoawlt. 


StaUmetit, 


In  this  suit  the  following  persons  were  named  Defen- 
dants :  Valerio  Count  Magawly,  and  his  son,  FrtmciSy  a 
minor  ;  Patrick  Awly  Magawlpt  Christopher  Magawfyf 
and  lus  eldest  son,  Awfy  Mtzgawly^  who  jiad  the  6rst  vested 
estate  tail  under  the  will  of  the  testator;  Sir  Richard  Nagle^ 
the  trustee,  and  fVilliam  Scale. 

The  bill  charged  that  Christopher  Magawly  and  his 
son  Awly^  who  was  a  minor,  were  both  resident  out  of  the 
jurisdiction,  and  the  cause  was  accordingly  heard  in  their 
absence,  on  the  i5th  of  November,  1838,  when  a  decree 
was  pronounced,  directing  the  necessary  accounts.  The 
<»use  now  came  on  to  be  heard  upon  the  Master's  report ; 
And  by  this  report,  among  other  things,  it  was  found,  that 
Seale,  though  a  party  in  the  cause,  and  attending  before 
the  Master  by  counsel,  did  not  file  any  charge  upon  foot  of 
his  mortgage(a). 

It  appeared  that  some  time  in  the  month  of  May,  1838, 
SealCf  the  mortgagee,  had  also  filed  a  bill  on  foot  of  his 
mortgage  for  a  sale  ;  that  in  this  suit  Awly  Magawly^ 
who,  as  the  first  tenant  in  tail  under  the  will  of  the  testa^ 
tor,  represented  the  inheritance,  had  appeared  and  answered; 

(a)  Mr.  Seale  had  gone  before  mortgagee.    Mr.  Seale,  by  his  dis- 

the  Master,  in  consequence  of  a  charge  to  the  PliuntifTs  charge, 

direction  in  the  decree  to  inqnire  controverted  saoh  statement  as  to 

as  to  the  possession  of  the  title  the  title  deeds,  but  did  not  by  that 

deeds,  which  were  stated  to  have  discharge  set  forth  his  claims  on 

been  deliyered  over  to  Seale,  as  foot  of  his  mortgage. 
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that  a  decree  to  accoant  had  been  pronounced,  hot  that  the 
Master's  report  had  not  as  yet  been  obtiuned. 


On  the  part  of  the  Defendants,  and  also  of  SeaUj  the 
mortgagee,  it  was  insisted,  that  no  effective  sale  oonld  be 
had  in  this  cause,  in  the  absence  of  Awlp  Magawlyj  who 
represented  the  inheritance,  for  that  no  title  could  be  made, 
such  as  a  purchaser  would  be  compelled  to  take ;  and  Fell  t. 
Brown{a)^  Farmer  v.  Curiis{b)f  and  Browne  v.  Bbnmi(c)^ 
were  cited.  In  the  cause  of  Seak  ▼.  Magawly^  no  objection 
of  this  kind  could  exist,  for  Awly  Magawly  was  a  party 
Defendant  in  that  suit,  and  had  appeared ;  and  it  was  stated 
that  Sealej  the  mortgagee,  had  offered  to  adopt  the  pro- 
ceedings in  the  first  cause,  to  save  expense. 


On  the  part  of  the  Plaintifis  it  was  urged  in  reply,  that 
the  cases  referred  to  were  widely  different,  for  here  Sir 
Richard  Nagle  was  a  Defendant,  and  before  the  Court ;  he 
had  the  entire  legal  estate,  under  the  will  of  the  testator, 
with  an  absolute  power  to  sell  or  mortg^age  at  his  discre- 
tion, and  give  receipts  for  the  purchase  money ;  and  that 
the  purchasers  were  not  bound  to  see  to  the  application  of 
the  purchase  money.  The  objection,  if  it  was  entitled  to 
any  consideration,  ought  to  have  been  made  at  the  hearing; 
and  Smith  v.  The  Hibernian  Mine  Company{d)  was  re- 
ferred to. 

Mr.  Monahauy  Mr.  H.  G.  Hughes^  and  Mr.  Lawless^ 
appeared  for  the  Plaintiffs. 

The  Attorney^  General^  Mr.  Serjt.  Warren^  Mr.  Brooke^ 
and  Mr.  Maley,  for  the  Defendants. 


(fi)  2  Bro.  C.  C.  276. 
(b)  2  Sim.  466. 


(c)  2  Run.  &  M.  83. 
{d)\  Sch.  &  L.  238,  241 
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Thb  Lord  Chancbllor  : — 

Sir  John  Leeufi  held  that  a  trustee,  with  power  to  give 
receipts,  sufficiently  represented  the  estate  in  a  suit  for 
specific  performance,  and  that  a  decree  could  be  made  in      Jud^tunt. 
the  absence  of  the  cestui  que  trusts{a).     That  the  first  suit 
<^nnot  be  proceeded  with,  in  the  absence  of  the  cestui  que 
trusts^  is  not  proved  by  the  cases  relied  on :  Farmer  v.  Cur- 
iisQ})^  like  the  case  of  Fell  v.  Broum(c)j  was  a  suit  by  a 
second  mortgagee  to  redeem  and  foreclose,  the  heir  at  law  of 
the  mortgagor  being  absent.  Broume  y.Blount{d)  is  equally 
inapplicable.  There  the  Plaintiff,  who  was  a  judgment  cre- 
ditor of  Sir  Charles  Blount^  filed  his  bill  for  the  purpose  of 
equitable  execution  against  certain  real  estates,  which  were 
vested  in  trustees  upon  trust,  among  other  things,  to  pay 
the  rents  and  profits  to  Sir  Charles  for  his  life.     The  trus- 
tees only  were  before  the  Court ;  and  it  was  held  that  they 
did  not  sufficiently  represent  the  life  estate  of  Sir  CharkSf 
whose  interests  were  sought  to  be  affected  by  the  decree. 
But  here  there  is  a  devise  of  a  clear  fee  simple  to  Sir 
Richard  Nagle,  with  an  absolute  power  and   discretion 
given  to  him  to  raise  by  sale  or  mortgage,  without  the 
cestui  que  trust^j  sums  of  money  for  certain  purposes,  and 
in  the  same  devise  are  contained  provisions  enabling  Sir 
Richard  Nagle  to  give  receipts  in  the  usual  manner  to  pur- 
chasers. If  Sir  Richard  Nagle  had  sold  or  mortgaged  these 
estates  by  private  contract,  without  the  concurrence  of  his 
cestui  que  trusts^  such  sale  or  mortgage  would  have  been  a 
due  execution  of  his  trust,  and  the  cestui  que  trusts  would 
have  been  bound.     Can  it  then  be  said,  that  a  party,  who 


(a)  Sowarsby  v.  Lacy^  4  Madd. 
142. 

(b)  2  Sim.  466. 

(c)  2  Bro.  C.  C.  276.     See  Ca- 


verley  v.  Ph^lp,  6  Madd.  229;  Os- 
5ottm  ▼.  FaUowif  1  Russ.  &  M.  741 . 
(d)  2  Russ.  k  M.  83. 
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Jw/^mtttt* 


out  of  Court  does  admittedly  so  represent  the  estate  tat 
the  purposes  of  sale  or  mortgage,  is  not  in  this  Court  a  suf- 
ficient representative  of  the  estate  for  a  similar  purpose? 
Sir  Richard  Nagle  was  brought  here  to  enforce  the  execu- 
tion of  the  trusts  reposed  in  him,  and,  independently  of  the 
other  considerations,  the  cestui  que  trusts  hare  therdiy 
an  additional  safeguard  and  protection  for  the  due  perfor- 
mance of  the  trusts.  This  is  not  a  foreclosure  suit.  It 
appears  to  me,  therefore,  that  Sir  Richard  sufficiently  re- 
presents the  estate  for  the  purposes  of  this  suit. 

This  cause,  so  instituted  by  these  simple  contract  credi- 
tors, is  now  brought  on  for  a  final  decree ;  and  at  the  hear- 
ing, the  want  of  parties  is  mentioned,  and  a  statement  is 
made,  that  the  mortgagee  has  a  suit,  in  which  a  report  is 
about  to  be  made,  and  which  suit  is  not  open  to  any  of  the 
objections,  which  have  been  made  to  the  present  cause ;  and 
further,  that  the  mortgagee,  having  obtained  his  decree  to 
account,  prior  to  the  report  in  the  cause  now  at  hearing, 
offered  to  adopt  in  his  cause  the  proceedings  in  the  other, 
so  far  as  they  had  gone,  and  thus  avoid  expense.  This 
offer  may  have  been  a  very  fair  one ;  but  I  can  have  no 
doubt,  that  it  and  the  other  steps  taken  in  the  mortgagee's 
suit  have  but  this  one  object,  the  obtaining  the  carriage  of 
the  decree  and  proceedings.  Now,  though  I  am  alwa3rs 
sorry  to  see  the  administration  of  a  large  estate  worked  by 
a  small  creditor,  yet,  as  there  has  been  no  attempt  to 
make  any  charge  of  misconduct  agmnst  this  creditor  in  the 
management  of  his  cause,  I  cannot  take  any  steps,  which 
may  have  the  effiect  of  depriving  him  of  the  conduct  of  the 
suit. 


It  was  ultimately  arranged,  upon  the  suggestion  of  the 
Lord  Chancellor,  that  this  cause  should  stand  over  until 
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the  next  Term  ;  the  Plaintiff  in  the  cause  of  SeeUe  v.  Ma- 
gawfyf  in  the  meantime,  to  get  a  report,  and  set  down  his 
cause  in  the  ensuing  Term,  so  that  both  causes  might  be 
brought  on  at  the  same  time,  and  one  decree  pronounced  in 
both ;  and  thus  to  leave  no  question  open  as  to  parties. 


I84I. 
» V ' 

KXON 
V, 

Maqawlt. 


Judffment. 


The  cause  was  again  set  down  in  this  Term ;  but  no  re- 
port in  the  meantime  having  been  made  in  the  cause  of 
Scale  V.  Magawly^  the  following  order  was  made  :  ^'  Let 
the  matter  stand,  and  let  the  Master,  if  he  see  fit,  be  at  li- 
berty in  Scale's  cause  to  adopt  the  account  taken  in  this 
cause,  so  far  as  the  accounts  are  directed  to  be  taken  by  the 
decree  in  Seale's  cause.  The  parties  to  speed  the  cause, 
and  to  be  at  liberty  to  apply  to  have  the  cause  again  brought 
on,  as  they  may  be  advised." 

Reg.  Lib.  85,  fol.  327,  1842. 


1842. 


Jan,  12. 


NAPIER  V.  NAPIER. 

1  HE  bill  in  this  cause  was  filed  to  administer  the  estate 
of  William  Napier  deceased.  William  Napier  had  by  his 
last  will  and  testament  bequeathed,  among  other  legacies, 
a  sum  of  2000/.  to  his  daughter,  Margaret  Napier^  and  di- 
rected, that  of  this  sum  1500/.  should  be  payable  within 
one  year  after  his  death,  and  the  remaining  500/.  upon  the 
decease  of  his  wife. 

In  the  month  of  April,  1830,  Margaret  Napier  inter- 
married with  John  Russell^  but  no  settlement  was  executed 

rule  as  laid  down  in  Brett  v.  GreenweU  (3  Younge  &  C.  230). 


1841. 

Dee.  3. 

A  fund  in  Court, 
amounting  to 
1000(.,  the  pro- 
perty of  a  mar- 
ried woman, 
whose  husband 
had  been  dis- 
charged as  an 
insolvent,  or- 
dered to  be  ap- 
plied in  the  fol- 
lowing propor- 
tions, 600/.  to 
the  wife  and 
children,  and 
400/.  to  the  as- 
signee for  the 
benefit  of  the 
creditors,  the 
Court  declining 
to  follow  tiie 
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or  entered  into  previous  to  the  marriage,  and  subsequently, 
John  Russell  was  paid  by  the  trustees  of  the  testator's  will, 
the  said  sum  of  1500/.,  and  all  the  interest  due  thereon. 
On  the  28th  of  March,  1836,  John  Russell  was  discha^ed 
as  an  insolvent. 


In  the  month  of  June,  1836,  a  decretal  order 
the  usual  accounts,  was  pronounced,  and  the  Master  in 
pursuance  thereof  made  his  report ;  and  thereby,  after  find- 
ing the  sum  due  on  foot  of  the  legacy,  stated,  that  it  had 
been  insisted  before  him  on  behalf  of  the  said  Margaret 
Russellj  that  inasmuch  as  there  was  not  any  settlement 
made  or  executed  on  or  before  her  marriage  with  the  said 
John  Russelly  or  at  any  time  since,  and  as  Russell  had  re- 
ceived and  applied  to  his  own  use  1500/.,  part  of  said  \egsr 
cy,  and  her  fortune,  she  was  entitled  to  have  an  adequate 
settlement  made  upon  her  and  her  children  ;  or  in  defisiult 
thereof,  that  the  sum,  which  remained,  and  the  interest 
thereof,  should  be  settled  upon  her  and  the  issue  of  said 
marriage,  or  paid  into  the  hands  of  a  trustee,  to  be  ap- 
pointed by  the  Court,  to  and  for  her  own  sole  and  separate 
use  and  benefit,  and  free  from  the  control,  debts,  or  engage- 
ments of  her  husband. 


In  consequence  of  the  death  of  one  of  the  brothers  of 
Mrs.  Russell,  intestate  and  unmarried,  to  whom  a  l^acy 
of  1000/.  had  been  bequeathed,  Mrs.  Russell,  as  one  of  his 
next  of  kin,  became  entitled  to  a  share  thereof,  which,  toge- 
ther with  the  500/.  which  remained  of  her  own  legacy,  with 
the  accumulated  interest,  amounted  in  all  to  about  1000/. 


Argument.         Mr.  Holmes  OH  behalf  of  Mrs.  Russell  and  her  children. 

Mr.  Ellis  for  Mitchell^  the  provisional  assignee,  submit- 
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ted  that  he  was  entitled  to  this  sum  of  1000/.  for  the  bonafide 
creditors  of  Russell ;  and  that  Beresjbrd  v.  Hobson{a)  was 
an  answer  to  the  application  on  behalf  of  the  wife.  That 
was  a  case  in  bankruptcy,  it  was  true,  but  no  distinction 
could  be  taken  on  that  ground,  for  that  the  same  rule  pre- 
vailed in  the  case  of  insolvency. 
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ArgunuiU. 


The  Lord  Chancellor  : — 

This  is  an  application  on  the  part  of  Mrs.  RusseU  and 
her  children,  that  a  sum  of  1000/.,  to  which  her  husband 
would  be  entitled  in  her  right,  may  be  settled  upon  her 
and  her  children.  It  is  resisted  on  the  part  of  the  pro- 
visional assignee  of  the  husbsnd,  and  he  asks  that  this  sum 
may  be  transferred  to  him,  to  be  applied  for  the  benefit  of 
the  creditors.  This  is  a  matter  in  the  discretion  of  the 
Court :  no  doubt  the  rule  is,  to  take  half  for  the  creditors, 
and  to  give  the  residue  to  the  wife  and  children,  and  that  is 
unquestionably  a  fail  rule.  But  in  this  case  I  am  bound  to 
consider,  that  Mr.  Russell  has  already  received,  on  the  oc- 
casion of  his  marriage,  a  large  portion  of  this  lady's  fortune, 
1500/.  I  think ;  and  this  is  an  important  consideration.  Re- 
membering that  the  application  is  on  the  part  of  the  assigpiee 
for  bona  fide  creditors,  and  (though  no  doubt  the  creditors 
stand  in  the  husband's  place,  and  are  bound  by  the  same 
equities,  which  bind  him)  that  as  much  regard  is  due  to  fair 
creditors  and  their  &milies,  as  to  Mrs.  Russell  and  her 
children,  I  will  give  to  the  wife  (assuming  that  the  sum  in 
Court  is  1000/.)  600/.,  and  to  the  creditors  400/.  This,  I 
think,  will  be  just  towards  all  parties,  and  by  so  doing  I 
shall  not  disturb  any  of  the  cases.     As  I  think  it  proper  to 


Judgment. 


(a)  1  Madd.  362. 
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make  the  order  without  a  reference  to  the  Master,  I  gu 
give  to  the  wife  the  amount  saved  by  my  ondertakiDg  the 
Master's  duty. 


Oo  a  subsequent  day  the  Lord  Chancellor  stated,  that 
his  attention  had  been  called  to  a  very  recent  case  of  Brett 
V.  GreenweU(a)  in  the  Equity  Exchequer,  which  appeared 
to  be  an  authority  in  &your  of  Mrs.  RusseWs  claim,  bm 
which  had  not  been  referred  to  in  the  argument,  and  offered 
to  hear  Mrs.  RusselFs  counsel  again  as  to  her  rights. 

Mr.  Holmes  on  the  following  morning  having,  on  the 
part  of  his  client,  declined  the  offer,  the  Lord  Chancellor 
said,  he  thought  he  had  exercised  a  sound  discretion,  as  ib 
his  opinion  Brett  v.  Greenweli  could  not  be  supported ;  for 
however  true  it  was,  as  stated  in  that  case,  that  there  did 
exist  a  difference  as  to  the  operation  of  bankruptcy  and  in- 
solvency upon  after  acquired  property,  upon  which  difference 
the  decision  there  was  rested ;  yet  there  was  no  distinction  as 
to  the  rights  of  assignees  in  the  property  of  the  bank- 
rupt or  insolvent,  at  the  time  of  the  happening  of  the 
bankruptcy  or  insolvency,  upon  which  rights  the  practice  in 
bankruptcy  alone  could  have  been  founded.  The  assignee 
of  an  insolvent  husband  must  take  the  same  interest  in  the 
wife's  choses  in  action,  that  the  assignee  of  a  bankrupt  hot- 
band  did.     Let  the  order  therefore,  already  made,  stand. 


(a)  S  YoiiDge  &  C.  290. 
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N  the  year  1786,  upon  the  marriage  of  Anne  Boydvfith  in  a  suit  for  the 

administration 

the  Rev.  John  Broderick^  John  Boyd  by  settlement  agreed  of  the  real  and 

personal  estate 

to  pay  the  sum  of  2000/.  to  the  trustees  of  the  settlement,  of  a  deceased 
within  six  months  after  the  solemnization  of  the  marriage,  count  of  rents 
and  2000/.  more  within  six  months  after  his  death,  with  in-  ceived  since  the 
terest  upon  the  latter  sum  from  his  death  until  paid ;  and  to  death,  is  never 
further  securethepayment  of  those  sums,  Mr.  Boyd  executed  ongioai  hear- 
two  bonds  to  the  trustees  of  the  settlement,  each  in  the  '"  such  an  ac- 
penal  sum  of  4000/.  The  4000/.,  thus  secured  by  John  Boydy  atl'c^ted^^when, 
was  to  be  held  by  the  trustees,  in  trust  for  the  issue  of  the  ^ming  biSlI^ 
marriage,  to  be  divided  equally  amongst  them;  subject,  fori^^w!^ 
however,  to  a  power  of  appointment  in  favour  of  the  chil-  P***°'' 
dren  by  the  Rev.  John  Broderich  and  Anne  Boyd^  his  in- 
tended wife. 


In  1800,  the  Rev.  John  Broderich  died,  leaving  Anne^ 

his  widow,  and  three  children,  John  L.  Broderich^  Henry 

Broderich,  and  Charlotte  Broderich^  him  surviving.     In 

1803,  Anne  Broderich  intermarried  with  Christopher  Hum* 

frey. 

In  1812,  a  bill  was  filed  by  J.  L.  Broderich,  Henry  Bro* 
derickj  and  Charlotte  Broderich,  and  others,  against  John 
Boyd,  praying  to  have  an  account  taken  on  foot  of  the  sum 
of  2000/.,  which,  under  the  trusts  of  the  settlement,  was  then 
payable,  and  that  such  sum  as  should  be  found  due  in  res- 
pect thereof  might  be  raised  forthwith,  and  the  other  sum 
of  2000/.  properly  secured. 

A  decree  to  account  was  pronounced  on  the  7th  of  March,. 
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1841.         1815,  but  no  proceedings  were  taken  upon  foot  of  that  de- 
ScHOMBEHG     cFce  In  the  life-time  of  John  Boyd. 


> ^ 


V. 
HUWFKET. 


Sttttement. 


In  I8I69  John  Boyd  died  intestate,  leaving  Anne  Hum- 
freyy  his  only  child  and  heiress  at  law,  him  surviving; 
and  she  shortly  afterwards  obtained  letters  of  administratioa 
to  John  Boydy  out  of  the  proper  Ecclesiastical  Court  J(An 
Boyd  left  considerable  real  and  personal  estates,  all  of 
which  were  entered  upon,  or  taken  possession  of,  by  Annt 
Humfrey. 

John  L,  Broderick  died  in  1819,  intestate,  leaviag  bis 
mother,  Anne  Humfrey^  and  his  brother  and  sister,  Hmry 
Broderick  and  Charlotte  Broderick^  him  surviving. 

In  1829,  Henry  Broderick  died,  and  letters  of  administra- 
tion to  him,  cum  testamento  annexOy  were  granted  forth  of 
the  proper  Ecclesiastical  Court,  to  J.  Trigge  Schomberg. 

In  1835,  c7.  Trigge  Schomberg^  as  administrator  of  Henry 
Brodericky  filed  his  bill  of  revivor  and  supplement  agadnst 
Anne  Humfreyj  as  heiress  at  law  and  personal  representa- 
tive of  John  Boyd  and  others,  praying  accounts  to  be  di- 
rected on  foot  of  the  2000/.,  payable  upon  John  Boyds 
death,  and  that  the  accounts  directed  by  the  original  de- 
cree should  now  be  taken,  and  that  his  share  of  the  4000/. 
and  the  interest  due  thereon  might  be  ascertained,  and  that 
the  said  Anne  Humfrey  might  be  directed  to  pay  the  same 
within  a  short  day,  or  in  de&ult  thereof,  an  account  of  the 
real  and  personal  estate  of  John  Boyd,  and,  if  necessary,  a 
sale  of  his  real  estate ;  this  bill  also  prayed  for  a  receiver  in 
the  meantime. 

On  the  9th  of  April,  1836,  Anne  Humfrey  answered  the 
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bill  of  revivor  and  supplement,  and  thereby  disputed  the 
claims  of  the  Plaintiff,  and  denied  that  there  was  in  &et 
anything  due  to  him. 

On  the  4th  of  February,  1839,  there  was  a  decree  to  ac- 
count pronounced  in  the  supplemental  suit  in  pursuance  of 
the  prayer. 

The  Master,  having  made  his  report  under  this  decree, 
finding  a  very  considerable  sum  to  be  due  to  the  Plaintiff, 
as  administrator  of  Henry  Broderichy  upon  foot  of  the  two 
sums  of  2000/.  and  2000/.,  the  cause  now  came  on  to  be 
heard  upon  report  and  merits,  and  for  further  directions. 
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SCROMBERG 

V, 

HUMFBXr. 


Statement. 


Mr.  Collins^  for  the  Plaintiff,  argued,  that,  as  the  estate 
was  insufficient,  it  would  be  necessary  to  direct  the  usual 
account  of  the  rents  and  profits  received  by  Anne  Humfrey^ 
as  heiress  at  law  of  John  Boydy  or  any  person  on  her  behalf. 

Mr.  A.  E,  Gayer  and  Mr.  Houghton^  for  Defendants,  in 
the  same  interest  with  the  Plaintiff. 

Mr.  Bessonet  and  Mr.  Warren^  for  the  Defendant,  Anne 
Humfrey^  contended,  that  the  parties  were  not  now  entitled 
to  the  account,  inasmuch  as  they  did  not  ask  it  by  their 
bill,  neither  did  the  decree  made  in  1839  take  any  notice  of 
it ;  that  such  an  account,  whenever  granted,  was  always  di- 
rected in  the  first  instance,  and  that,  if  this  were  not  the 
case,  gpreat  hardship  would  ensue ;  they  also  argued,  that, 
even  supposing  this  was  the  time  for  seeking  such  an  account, 
yet  that  the  Plaintiff  had  been  guilty  of  such  laches  as  to 
disentitle  him  to  the  ordinary  decree  for  rents  and  profits ; 
that  it  would  be  a  most  oppressive  proceeding,  if  parties 
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were  allowed  to  lie  by  for  several  years,  as  the  Plmntiff  had 
done  here,  permitting  the  heir  at  law  to  receive  the  rents 
as  his  own,  and  then  at  a  late  period  to  come  forward  and 
compel  him  to  refund  those  rents,  which  through  thdr  laches 
he  had  been  led  to  treat  as  his  own,  and  expend  in  a  manner 
which  it  was  not  to  be  supposed  he  would  have  done^  had  he 
been  aware  of  the  clum.  Salt  v.  Donegal{a\  TurkmgUm 
V.  Keaman{b\  were  cited  as  decisions  of  this  Court  upon 
that  point ;  and  lastly  they  submitted,  that  in  analogy  to 
the  case  of  Dormer  v.  Foriescue{c\  the  account  should  be 
limited  to  six  years  prior  to  the  filing  of  the  bill. 


Mr.  Gayer  in  reply. 

This  Court  never  directs  an  account  of  rents  and  profits, 
until,  upon  the  coming  back  of  the  report,  a  necesaty  for 
such  is  shown ;  and  as  to  the  prayer  of  the  bill,  though  it 
does  not  in  terms  ask  for  the  account,  it  is  suffidently  large 
to  include  it.  He  also  cited  the  cases  of  Curtis  v.  Curtis{d)^ 
Betfford  v.  Leigh{e\  and  Seton  on  Decrees{/). 


Judgment.        ThB  LoRD  CHANCELLOR. 

I  did  not  decide  any  point  similar  to  the  present  when  I 
had  the  honour  on  a  former  occasion  of  presiding  in  this 
Court. 

An  account  of  rents,  received  prior  to  the  filing  of  a  bill 
like  the  present,  is  never  directed  at  the  original  hearing. 


(a)  Lloyd  &  G.  temp.  Sugden,  (c)  3  Atk.  124. 

82.  (d)  2  Bro.  C.  C.  620. 

(h)  Lloyd  &  O.  temp.  Sugden,  (e)  2  Dick.  709. 

36.  (/)  Page  86. 
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It  is  the  invariable  rule  of  this  Court  not  to  require  the 
payment  of  rents,  which  have  been  received,  unless  there 
exists  a  necessity  for  so  doing ;  and  from  thence  sprung 
another  equally  fixed  practice,  that  of  not  directing  an  ac- 
count of  rents  received  until,  on  the  cause  coming  back, 
a  necessity  for  such  account  is  apparent. 


1841. 

k V  » 

SCHOMBBBO 

O. 

HUMJPBBT. 


Jw^fment. 


The  only  difficulty,  which  exists  on  this  case,  arises  from 
the  delay  which  has  taken  place,  and  that  certainly  does 
create  a  serious  point,  for  it  is  highly  improper  to  allow 
parties  to  lie  by,  and  then  after  a  lapse,  perhaps  of  several 
years,  to  come  forward  and  seek  an  account  of  the  rents, 
which  have  been  in  the  meantime  received  and  appropriated, 
under  an  impression,  that  it  was  not  the  creditor's  intention 
to  follow  them.  But,  then,  how  &r  oack,  and  to  what  extent 
am  I  to  hold,  that  such  a  party  has  lost  his  right,  as  against 
those  rents  ?  In  the  case  of  specialties,  it  is  plain  that  the 
rents  and  profits  are  liable  to  them ;  and  I  fear,  that  how- 
ever anxious  I  may  be  to  afford  parties  protection  against  this 
lying  by,  I  shall,  unless  some  authority  is  produced,  be 
obliged  to  allow  the  ordinary  account  to  go  from  the  great 
difficulty  of  fixing  a  period. 


Mr.  CoUinSy  for  the  Plaintiff,  consented  to  the  account  of 
rents  being  limited  to  the  filing  of  the  bill,  which  the  Lord 
Chancellor  approved  of  and  adopted. 
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1841.  CREED  V.  CREED. 

Dee*  6.  ^^ 

Ateiutorde.     LHARLES  CREED  died  in  the  month  of  June,  18U, 

vised  a  freehold 

estate  to  his       and  by  his  last  will  and  testament,  bearing  date  the  27th  of 

wife,  and  in  ad- 
dition thereto     May,  1814,  he  gave  as  follows : — ^'  I  leave  and  beqaeath 

1000/.  for  her     to  my  dear  wife,  Catherine  Creedy  her  heirs  and  assigns  for 

upon  all  his       ever,  all  my  estate  and  interest  in  and  to  the  house,  demesne, 

cept  the  portion  ^^^  lands  of  Baliynanty  (subject  to  the  rent  payable  there- 

before  devised  ^\        i  •  j  •         i_  ^       •*.  i   a 

to  her;  and  ^^v  >  ^^^  ™y  Carriage  and  carnage  horses,  furmture,  plate, 
the  first  pay-  china,  &c.  &c.,  freed  and  discharged  from  any  debt  I  now 
8hoSd*SB  made  ^^^»  ^^  ^^Y  ^^^'  ^  ^^^  ledive  and  bequeath  to  my  said 
^e  gale  days  ^^^  ^^  annuity  or  yearly  rent-charge  of  1000/.  sterling,  for 
occur  after  his  ^^^  during  her  natural  life,  charged  upon  and  to  be  issuing 
•^"JTeU'dter  ^^  payable  to  her,  and  her  assigns,  yeariy,  out  of  aU  my 
me^es  for 'he  '^  *^^  freehold  estates  and  properties,  wheresoever  situate 
o?as*7«ute'of  (except  Baliynanty  aforesaid),  and  to  be  paid  by  two  equal 
we**usuar  moieties  in  the  year — on  every  1st  of  May  and  1st  of  No- 
The  ^"***^'  vember ;  the  first  payment  thereof  to  be  made  on  such  of 
all  his  debu       ^j,g  g^jj  jj^yg  ^g  gjjjji  fj^g^  happen  after  my  decease ;  and  I 

upon  his  real  ''  *  *^  ^ 

estate  (except     Jq  hereby  charge  and  incumber  the  same  therewith  :  and 

the  poruon  jo 

thereof  demised  ^Iso  empower  my  swd  wife  and  her  assigns  to  take  all  and 
aid  of  his  per-    every  remedy  for  recovery  thereof,  as  in  cases  of  rent  ser- 

sonal  estate ; 

and  Uien  de-        yice  is  USUal." 
▼ised  another 
annuity  of  100/. 
to  his  sister,  and 

two  annuities,         The  testator  then  went  on  to  direct,  that  all  his  just 

one  of  80^,  and 

the  other  of  50^  debts  and  funeral  expenses  should  be  paid,  as  soon  as  con  ve- 
to two  of  his  ^  ^ 

serrants,  in  the  niently  might  be,  out  of  his  personal  property,  not  therein 

very  same  i_    /.         ,. 

terms,  that  he     before  disposcd  of,  if  sufficient  for  that  purpose,  and  that 

had  before  em- 

ployed  in  the     any  deficiency,  that  should  be  thereof,  should  be  raised  and 

^ft  of  the  an- 
nuity to  his 

wife.  Intervening,  however,  before  these  two  latter  annuities  the  testator  bequeathed  several 
pecuniary  legacies,  which  he  charged  upon  all  his  real  estates,  except  that  portion  devised  to  his 
wife ; — Held,  upon  the  true  construction  of  this  will,  that  the  annuitants  were  not  entitled  to  any 
priority  over  the  legatees. 
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paid  by  his  trustees  and  executors,  in  such  manner  as  they 
should  think  proper,  out  of  his  real  and  freehold  estates  and 
properties  (except  Ballynanty),  and  he  thereby  charged 
and  incumbered  the  same  therewith. 
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"^^■^^^^^^ 

Cbeed 

9. 

Cbeed. 


Statement, 


The  testator  then  bequeathed  to  his  sister,  Anne  Bond^ 
an  annuity  or  yearly  rent-charge  of  100/.  for  her  natural 
life,  to  be  issuing  and  payable  to  her  and  her  assigns  out  of 
his  real  and  freehold  estates  and  properties  (except  Bally- 
nanty),  by  two  equal  moieties,  on  every  1st  of  May  and  1st 
of  November ;  the  first  payment  thereof  to  be  made  on  such 
of  the  said  days  as  should  first  happen  after  his  decease ; 
and  the  said  testator  thereby  charged  and  incumbered  his 
said  real  and  freehold  properties  therewith,  and  empowered 
the  said  Anne  Bond  and  her  assigns  to  take  such  remedies 
for  recovery  thereof,  as  in  cases  of  rent-service  was  usual. 

The  testator  then  bequeathed  to  his  niece,  Mary  Lee^  a 
sum  of  2000/. ;  to  his  niece,  Mary  Rose,  a  sum  of  2000/. ; 
to  his  reputed  son,  Charles  Creed,  a  sum  of  5000/. ;  and  to 
his  fiiend,  John  Lyne,  a  sum  of  2000/. ;  and  he  directed 
the  said  several  legacies  to  be  paid  by  his  trustees  and  ex- 
ecutors, as  soon  as  conveniently  could  be  after  his  decease, 
out  of  such  part  of  his  personal  estate  aforesaid,  as  should 
remain  after  payment  of  his  debts  and  funeral  expenses ; 
and  that  such  parts  of  said  legacies,  as  should  remain  un« 
paid  by  the  said  personal  estate,  should  be  raised  and  paid  by 
his  trustees  and  executors,  in  such  manner  as  they  should 
think  proper,  out  of  his  real  and  freehold  properties  (except 
Ballynanty),  and  he  thereby  charged  and  incumbered  the 
same  therewith. 


The  testator  then  gave  to  his  servant,  Alexander  Keeffe, 


VOL.  I. 


2g 
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1841.        an  annuity  or  yearly  rent-charge  of  80/.  for  his  nataral  life, 

Cbeed        and  a  similar  annuity  of  50/.  to  his  servant,  Tk/ofouu  Traof, 

Grebd.       and  bequeathed  said  annuities  in  the  very  same  terms,  whkli 

Statement,     ^^  ^^  employed  in  the  gifts  of  the  two  former  annuities  to 

his  wife  and  sister ;  and  he  bequeathed  all  the  rest,  readoe, 

and  remainder  of  his  real,  fireehold,  and  personal  property 

to  William  Creeds  his  heirs,  executors,  adminbtrators,  and 

assigns  for  ever ;  and  appointed  William  Creed  and  Dadi 

Roache,  the  trustees  and  executors  of  his  will. 

William  Creed  (who  alone  proved  the  will  of  the  testator) 
departed  this  life  on  the  2nd  of  September,  1806,  hnviog 
by  liis  will  bequeathed  all  his  property,  share  and  shve 
alike,  among  his  children,  William^  Elizabethy  and  Fnaoi 
Creed. 

On  the  occasion  of  the  marriage  of  the  Plaintiff  witb  the 
testator,  a  settlement  had  been  executed,  bearing  date  the 
15th  of  November,  1778,  whereby  a  jointure  of  150/.  was 
provided  for  the  Plaintiff,  charged  upon  the  lands,  which 
were  the  subject  of  the  testator's  wiU. 

The  annuity  of  1000/.,  which  had  been  bequeathed  t» 
Catherine  Creeds  having  fiedlen  into  arrear,  she,  in  the  month 
of  February,  1817,  filed  her  bill  against  the  representatire 
of  William  Creeds  for  the  purpose  of  raising  the  airean  of 
her  annuity,  and  for  a  general  administration  of  the  estate 
and  effects  of  the  testator. 

On  the  20th  of  February,  1819,  a  decretal  order  was  pro- 
nounced, declaring  that  the  trusts  of  the  will  of  the  testator 
should  be  carried  into  execution,  and  directing  an  accoiuit 
on  foot  of  the  Plaintiff's  jointure  of  150/. ;  an  account  of  the 
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real  and  personal  estate  of  the  testator,  and  of  the  rents  and 
profits  of  the  lands,  whereof  he  died  seised  and  possessed  ; 
an  account  of  his  debts,  &c.,  and  of  the  sum  due  to  the 
Plaintiff  on  foot  of  her  annuity  of  1000/.,  &c. ;  with  liberty 
to  all  the  creditors  and  legatees  of  the  testator  to  prove  their 
demands. 
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-     '  V 

Cbegd 

V. 
CbE£D. 


Statement. 


In  the  month  of  March,  1826,  the  Master  made  his  re- 
port, and  thereby  found  that  there  was  due  to  the  assets  of 
the  testator,  by  the  personal  representative  of  William  Creeds 
the  sum  of  5126/.  lOs.  8d.;  and  on  the  6th  of  July,  1826, 
a  decree  was  pronounced,  directing  payment  of  the  said  sum 
by  the  personal  representative  of  William  Creed.  The 
widow  of  William  Creed,  who  was  his  personal  representa- 
tive, and  up  to  this  period  was  alive,  having  died,  and  ad- 
ministration de  bonis  non  having  been  granted  to  Francis 
Creed,  the  son  of  William  Creed,  he,  in  the  month  of  April, 
1830,  filed  his  bill  against  the  present  Plaintiff  and  others, 
for  the  purpose  of  reviewing  the  said  report  of  the  6th  of 
March,  1826,  and  the  decree  founded  thereon ;  and  subse- 
quently on  the  14th  of  December,  1831,  upon  a  consent  order 
it  was  referred  to  the  Master  to  review  the  said  report,  as  to 
the  several  matters  specified  in  the  bill  in  the  second  cause. 

On  the  29th  of  November,  1837,  the  Master  made  his 
report  under  the  above  order ;  but  upon  exceptions  taken 
thereto  on  the  part  of  the  present  Plaintiff,  the  report  was 
sent  back  to  the  Master  to  be  reconsidered. 


On  the  12th  of  January,  1839,  the  Master  made  his  fur- 
ther report,  and  thereby  found,  that  there  was  due  and 
owing  to  the  estate  of  William  Creed  by  the  assets  of  the 
testator,  a  sum  of  317/.  3«.  lid.,  on  account  of  payments 
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1841.        made  by  William  Creed  on  foot  of  the  several  amraities  de- 

Cbsed       vised  by  the  testator,  and  a  sum  of  1989/.  St.  7d.  on  aooonot 

Cbbxd.       of  advances  made  by  him  to  the  legatees,  under  the  will  of 

Statement.     ^^  testator,  making  in  the  entire  a  sum  of  2306/.  12t.  6dl 

due  to  the  representative  of  William  Creed  from  the  estate 

of  the  testator. 

On  the  3l8t  of  January,  1839,  a  decree  was  pronooneed, 
declaring  Rancis  Creed,  as  the  representative  of  William 
Creedy  entitled  to  interest  at  5  per  cent,  upon  this  sum  of 
2306/.  \28.  6d.y  from  the  2nd  of  September,  1816,  the  day 
of  the  decease  of  William  Creed ;  and  directing  a  sale  of 
the  estates  of  the  testator,  discharged  of  the  several  annuities 
bequeathed  by  his  will ;  and  ordering  that  the  produce  of 
the  sale  should  be  applied  first,  in  payment  of  the  reported 
creditors,  and  then  in  dischai^  of  the  costs  of  all  parties; 
and  the  decree  reserved  all  questions  as  to  the  disposition 
of  the  surplus  arising  from  such  sale,  and  the  priorities  and 
rights  of  the  sidd  Francis  Creed  in  relation  to  the  said  sma 
of  2306/.  I2s.  6d.  and  interest,  and  of  the  several  annuitants 
and  legatees  of  the  said  testator,  until  the  amount  of  such 
surplus  should  be  ascertained. 

The  lands  having  been  accordingly  sold,  and  the  reported 
creditors,  and  the  costs  of  all  parties  having  been  paid  as 
directed,  the  surplus  fund  remaining  amounted  to  about 
12000/. ;  and  the  cause  having  been  set  down  for  further 
directions,  a  decree  was  pronounced  on  the  4th  of  June, 
1841,  declaring  that  Francis  Creed  was  entitled  to  the  sum 
of  317/.  Ss.  lid.  with  interest  thereon,  at  the  rate  of  5  per 
cent.,  from  the  2nd  of  September,  1816,  out  of  this  surplos 
fund  in  priority  to  the  rights  of  all  other  parties^  save  as  to 
the  costs  thereinafter  mentioned :  that  the  annuity  of  1000/. 
devised  to  the  Plaintiff^  and  the  other  annuities  in  the  will 
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of  the  said  testator,  were  entitled  to  priority  orer  the  lega- 
cies therein  bequeathed ;  and  that  the  residue  of  the  said 
surplus  fund,  after  deducting  the  costs  therein-after  men- 
tioned, should  be  allocated  to  the  Plaintiff  and  the  other 
annuitants,  towards  payment  of  the  arrears  reported  due  to 
them  respectively  on  foot  of  their  annuities,  rateably,  in  pro^ 
portion  to  the  sums  reported  due  to  them ;  and  that  the 
said  sum  of  317/.  3s.  lid.  and  interest,  should  be  deducted 
from  the  sums  so  allocated  to  the  respective  annuitants  in 
the  proportions,  in  which  the  payments  were  made  to  them 
respectively  on  foot  of  their  annuities  by  the  said  William 
Creed;  and  it  was  further  ordered,  that  this  decree  should 
be  without  prejudice  to  the  right  of  the  said  Francis  Creed 
to  recover  from  the  respective  legatees  the  amount  of  the 
sums  paid  by  the  said  William  Creed  to  the  said  legatees 
respectively ;  and  further,  that  all  parties  should  have  their 
costs  in  the  first  instance  out  of  the  funds  in  the  cause. 


1841. 

V 

Cbbed 

V* 

Cresd. 


Statement. 


Francis  Creed  having  presented  a  petition  of  rehearing, 
complaining  of  said  decree,  so  far  as  it  declared  that  the  an- 
nuitants in  the  will  of  the  testator  were  entitled  to  priority 
over  the  legatees,  the  cause  now  came  on  to  be  heard. 


The  Attorney-  General^  Mr,  J.  Henn,  and  Mr.  Warren^     jirgvment, 
for  the  Plaintiff. 

The  question  in  this  case  is  one  of  priority  between  an- 
nuitants and  legatees  claiming  under  the  same  will.  But 
the  annuities  have  several  distinct  unequivocal  criterions  of 
priority,  which  will  induce  the  Court  to  prefer  the  right  of 
the  annuitants  to  that  of  the  legatees.  In  the  first  place, 
the  annuities  are  charged  exclusively  on  the  real  estate ; 
whereas  the  real  estate  is  only  an  auxiliary  fund  to  pay  the 
legacies ;  the  annuities  are  made  payable  presently,  on  the 
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Cbeed 

V. 

Cbbed. 


Argument* 


first  of  the  gale  days,  which  should  happen  after  the  death 
of  the  testator.  The  legacies  on  the  other  hand  could  not 
be  demanded  for  twelve  months  after  the  testator's  death. 
Again,  the  annuities  are  leviable  by  distress  and  entry;  the 
annuitants  are  empowered  to  take  every  remedy  for  the  re- 
covery thereof,  which  was  usual  in  the  case  of  rent-service ; 
they  are  legal  rent-charges,  and  the  gifU  are  specific ;  in 
fact,  they  amount  to  a  devise  of  specific  portions  of  the  es- 
tate ;  and  although  specific  legatees  must  abate  among 
themselves,  yet  they  are  never  called  upon  so  to  do,  with 
regard  to  general  legatees.  As  fiu*  as  the  general  intention 
of  the  testator  can  be  collected  from  the  will,  it  would  seem 
in  favour  of  the  annuitants,  for  it  is  not  natural  to  suppose 
that  the  testator  would  place  his  wife  in  the  same  priority 
with  that  of  John  LynCj  one  of  the  l^atees,  who  wis  a 
total  stranger  to  the  testator. 


Mr.  Serjt.  Greene,  Mr.  T.  B.  C.  Smithy  Mr.  MonakoMy 
Mr.  Hunty  and  Mr.  Breretony  for  the  different  Defendants, 
the  legatees. 

The  rule  of  this  Court  is  well  established,  that  as  between 
annuitants  and  legatees  there  is  no  priority,  where  there  is 
a  deficient  estate,  but  both  must  abate  proportionably,  and 
that  upon  the  general  principle,  that  equality  in  this  Court 
is  equity ;  the  order,  in  which  the  bequests  are  given,  is  alto- 
gether immaterial;  Vintner  v.  Ptar(a),  Grove  y.Banson{b)y 
Brown  y.AUen{c)y  Clark  v.  SeweU{d)y  Ashley  Y.Pocock(e)y 
Hume  y,Edwards(J).  Gibbons  v.  Hills(g)y  Rogers  t.  Jftilb- 
c€nt(h)y  Sibley  v.  Perry{i)y  Beeston  y.Booth(J).    A  testa- 


(a)  1  Chan.  Rep.  121, 133. 
(6)  1  Chan.  Ca.  148. 

(c)  1  Vern.  31. 

(d)  3  Atk.  96,  99. 
(0  3  Atk.  208, 


(/)  3  Atk.  693. 
(g)  I  Dick.  324. 
(A)  2  Dick.  520. 
(0  7  Ves.  522,  534, 
0)  4  Madd.  161. 
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tor  may,  it  is  true,  choose  to  give  priority  to  a  particular        i^^-    ^ 
legatee,  but  he  must  express  this ;  the  intention  must  be       Cbjeed 

Vm 

dearly  indicated,  and  unless  there  be  clear  unambiguous  Cbeed. 
expressions  to  that  effect,  the  general  rule  must  prevail ;  Argument, 
such  is  the  rule  laid  down  by  Sir  John  Leech  in  Beestan  v. 
Booths  founded  upon  the  cases  oC  Lewin  v.  Letmn{a), 
Slower  V.  Morret(b),  and  this  has  been  followed  by  the  re- 
cent case  of  Brown  v.  Brown(c).  But  no  such  intention 
is  apparent  on  the  face  of  this  will ;  not  a  word  leading  to 
such  an  inference.  It  is  said,  that  as  the  principal  annuitant 
viBB  the  widow  of  the  testator,  he  must  be  presumed  to  have 
intended,  that  the  provision  he  made  for  her  should  rank  in 
priority  over  any  of  the  legacies.  But  the  authorities  do 
not  support  this  position,  for  in  all  the  cases  where  a  wife 
was  held  entitled  to  an  annuity,  given  to  her  by  a  deceased 
husband,  in  priority  to  other  legacies,  it  was  because  it  was 
given  in  bar  of  dower ;  she,  therefore,  was  considered  as  a 
purchaser,  and  as  such,  of  course,  entitled  to  priority ;  Bur^ 
ridge  v.  Bradyl{d),  Davenhill  v.  Fletcher{e\  Blower  v.  Mor- 
ret{f)y  Heath  v.  Dendy{g) ;  but  in  the  present  case  the 
Plaintiff  has  been  already,  upon  the  occasion  of  her  marriage, 
provided  for,  and  barred  of  dower  by  the  jointure  secured 
to  her  by  her  settlement ;  as  a  purchaser  of  the  annuity, 
therefore,  and  as  coming  within  the  cases,  she  cannot  claim 
here.  Dames  v.  Btishiji)  shows  how  far  the  Court  has 
gone  to  carry  out  this  principle ;  and  the  cases  of  Headley  v. 
Beadhead(t)  and  Long  v.  Short(j)  prove,  that  the  circum- 
stance, that  it  is  the  real  estate,  which  is  charged  with  the 


(a)  2  Ves.  Sen.  415.  (J')  2  Ves.  Sen.  420. 

(b)  2  Ves.  Sen.  420.  (g)  1  Russ.  543. 

(c)  1  Keen,  275.  (A)  1  Younge,  341. 
(rf)  1  P.  Wms.  127.  (0  Coop.  50. 

(e)  Ambl.  244.  O*)  1  P.  Wms.  403. 
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annuities,  makes  no  difference*  In  fact,  if  theaig^ument  for 
the  Plaintiff  could  be  sustained,  it  would  go  to  show,  tliat 
the  annuities  in  question  were  entitled  to  priority  otct  the 
debts,  which  have  been  already  paid  in  full.  There  being  then 
no  expression,  or  indeed  an  indication,  of  any  intention  on  the 
part  of  this  testator  to  give  any  priority  to  the  annuitants, 
the  general  rule  must  prevail,  and  both  annuitants  and  le- 
gatees must  come  in  pari  passu.    The  case  of v. 

lVilkin8<m{a)  seems  to  be  expressly  in  point. 


Judgment,        ThE  LoRD  ChaNCBLLOR  : — 

I  do  not  see  how  I  can  maintain  this  decree.  The  au- 
thorities seem  to  me  to  conclude  the  point.  The  question 
is,  is  there  anything  in  the  nature  of  the  property,  or  the 
particular  disposition  of  the  will,  which  can  warrant  the 
decree  ?  As  regards  the  nature  of  the  property,  it  is  said, 
that  the  subject  of  the  will  is  real  estate,  and  as  every  thing 
that  is  given  out  of  land  is  specific,  consequently  the  an- 
nuities in  this  case  must  be  treated  as  specific  devises.  Now 
as  specific  devises,  it  is  settled,  that  though  as  between 
themselves  they  are  liable  to  abate,  yet  as  against  l^^ades 
not  specific  they  are  not  to  abate.  As  regards  the  payment 
of  the  debts,  some  difficulty  might  have  arisen,  had  they  nc^ 
been  all  satisfied  ;  but  they  having  been  paid,  no  question 
can  now  arise  between  the  creditors  and  legatees.  An  an- 
nuity is  always  treated  as  a  legacy,  and  it  would  be  difficult 
to  hold  in  this  case,  that  the  annuity,  as  coming  out  of  real 
estate,  was  specific ;  and  yet,  that  the  legacy  of  2000/.,  and 
the  other  legacies  in  the  will  mentioned,  were  not  equally 


(a)  2  Chan.  Ca.  25. 
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so.     Suppose  a  sum  of  2000/.  was  given,  charged  on  real         l^^- 
estate,  but  directed  in  the  will  to  be  psdd  in  ten  years,        Gbbxd 
at  the  rate  of  200/,  per  annum,  what  difference  could  fieurly       Crexd. 
be  said  to  exist  between  that,  and  an  annuity  of  200/.  a      judgment 
year,  for  ten  years,  if  A.  B.  should  so  long  live,  issuing  out 
of  real  estate  ?     The  truth  is,  these  devises  are  not  specific 
from  the  terms  of  the  gifts,  but  from  the  nature  of  the  pro- 
perty, on  which  they  are  charged. 

I  may  here  remark  (though,  perhaps,  it  is  not  very  ma- 
terial) that  this  lady  was  barred  of  4lower  under  her  settle^ 
ment,  and,  therefore  (as  it  was  properly  admitted  at  the 
bar),  precluded  from  bringing  herself  within  that  class  of 
cases,  where  it  has  been  held,  that  a  legacy  given  to  a  wife, 
in  consideration  that  she  release  her  dower,  shall  be  pre- 
ferred, because  she  is  considered  in  the  light  of  a  purchaser, 
and  as  such,  entitled  to  priority. 

Now  observe  what  the  testator  intended.  He  first  gives 
his  widow  an  annuity  of  1000/.  per  annum,  charged  upon 
his  real  estate,  except  Ballynanty.  He  then  proceeds  to 
provide  for  the  payment  of  his  debts ;  these  he  directs  shall 
be  paid  out  of  his  personal  estate,  and  if  that  should  be  de- 
ficient, out  of  his  real  and  freehold  estate,  using  the  very 
same  terms,  which  he  afterwards  adopts,  when  providing  for 
the  payment  of  his  legacies ;  he  then  gives  an  annuity  to 
his  sister^  Anne  Bond,  of  100/.  per  annum;  and  after  giving 
certidn  legacies  of  2000/.,  2000/.,  and  6000/.,  as  if  to  em- 
barrass the  case,  he  proceeds  to  provide  other  annuities,  and 
he  does  so  in  the  same  way,  and  in  the  same  words,  that  he 
had  before  expressed  in  relation  to  his  wife's  annuity.  Now 
it  is  not  a  very  probable  intention,  that  all  the  annuitants 
should  be  picked  out  from  every  part  of  the  will,  and  put 
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1841. 


Cbxbd 

9. 

Cbxsd. 


into  one  rank  in  priority  over  all  tbe  other  parties  claiming 
under  the  will.  By  the  terms  of  the  decree  the  debts  have 
a  priority  over  both  the  annuities  and  legacies ;  and  yet  the 
Jud^memt.  debts  and  legacies  are,  as  I  before  observed,  charged  on  the 
real  estate,  and  in  the  very  same  terms.  The  Plaintiirs 
claim  being  thus  made  puisne  to  the  debts,  there  must  be 
something  in  the  nature  of  the  demand  to  give  it  priority 
over  the  legatees ;  or  rather,  I  should  say,  not  the  PlaintiflTs 
claim  alone,  but  that  of  all  the  annuitants,  collected  as  a 
class.  Now  I  must  say  that  there  is  nothing  in  the  general 
arrangement  of  the  will  calculated  to  aid  that  construction ; 
on  the  contrary,  I  think  there  is  a  great  deal  to  show  that 
it  was  not  so  intended. 


The  testator  commences  by  giving  to  his  widow  his  house 
and  demesne  lands  of  Balljmanty  (subject  to  the  rent  pay- 
able thereout),  and  his  carriages,  horses,  plate,  freed  and 
discharged  from  his  debts ;  and  he  gives  her  the  annuity  of 
1000/.,  charged  on  all  his  real  and  personal  estates,  except 
Ballynanty :  then  he  proceeds  to  provide  for  his  debts,  and 
though  he  charg^es  them  on  his  real  estate,  yet  he  expressly 
excepts  Ballynanty,  which  he  had  before  given  to  his  widow 
for  her  residence.  He  tells  us,  that  though  the  first  specific 
devise,  namely  Ballynanty,  is  not  to  be  subject  to  his  debts, 
yet  that  the  rest  of  his  real  estate  must  take  its  chance,  of 
being  called  in  aid,  should  the  personal  estate  prove  defi- 
cient. If  I  give  my  estate  to  my  widow,  with  a  power  to 
my  executors  to  raise  thereout  so  much  as  may  besuffident 
to  pay  my  debts  and  incumbrances,  she  takes  the  estate  sub- 
ject to  the  debts,  otherwise  the  power,  which  in  this  case  is 
unlimited,  must  be  treated  as  being  merely  a  power  to  charge 
the  reversion  in  fee.  Here  the  testator  has  given  a  power 
to  his  executors  to  raise  a  sum  sufficient  to  discharge  his 
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debts ;  the  debts,  therefore,  would  have  priority  over  all  the        ^^^' 
legacies ;  every  power  operating  by  its  nature  and  quality,       Cubed 
unless  there  be  something  to  restrain  it,  to  defeat  all  the       Crbsd. 

preceding  estates,  over  which  the  power  rides.  jw^maii. 

The  testator  then,  after  providing  for  an  annuity  for  his 
sister,  charged,  not  on  Ballynanty,  but  on  the  other  estates, 
gives  the  following  legacies,  2000/.  to  his  niece,  Mary  Lee; 
2000/.  to  his  niece,  Mary  Rose  ;  6000/.  to  his  son,  Charles 
Creed  ;  and  2000/.  to  his  friend,  JohnLyne,  and  he  directs 
these  legacies  to  be  paid  by  his  trustees  and  executors,  as 
soon  as  conveniently  can  be  after  his  decease,  out  of  such 
part  of  his  personal  estate,  as  should  remain  after  payment 
of  his  debts  and  funeral  expenses ;  and  such  parts  of  the 
said  legacies,  as  should  remain  unpaid  by  the  personal  estate, 
he  directs  to  be  paid  by  his  trustees  and  executors,  in  such 
manner  as  they  shall  think  proper,  out  of  his  real  and  free- 
hold properties,  except  Ballynanty ;  and  he  accordingly 
charges  and  incumbers  such  real  and  freehold  properties 
with  the  same.  By  the  terms  of  the  bequest  he  points  out 
in  express  words  the  only  portion  of  his  real  estate,  which 
he  intends  to  be  freed  from  these  legacies ;  and,  therefore, 
if  this  is  to  be  treated  as  a  devise  of  so  much  of  the  estate  to 
the  widow,  and  not  of  the  annuity,  it  cannot  be  contended 
that  the  widow  could  come  in  competition  with  the  legatees, 
as  their  legacies  would  then  be  a  charge  upon  the  corpus  of 
the  estate ;  and  this  argument  would  render  the  interest  of 
the  widow  much  less  valuable,  than  it  is  adndtted  to  be  at 
the  bar. 

As  this  is  a  devise  of  real  estate,  this  is  a  question,  which 
must  be  decided  upon  the  particular  language  of  the  will. 
Had  it  been  a  case  of  mere  personalty,  there  could  not  have 
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,    ^^^*    ,    been  a  moment's  argument.   It  appears  to  me,  that  the  an- 

Cbbxd        nuitants  get  all  they  were  entitled  to,  when  they  are  per- 

Cbbbd.       mitted  to  come  in  pari  passu  with  the  legatees.     I  cannot 

Judgment,      give  priority  to  the  one  class  over  the  other.     Not  a  angle 

authority,  not  a  dictum,  has  been  dted  in  support  of  tbe 

decision.     The  true  construction  of  the  will  is,  that  both 

classes  are  to  come  in  pari  passu.     I  do  not  entertain  any 

doubt  on  the  case,  and  I  cannot,  therefore,  affirm  the  decree, 

which  has  been  pronounced. 


Decree,  Let  the  decree  of  the  4th  of  June,  1841,  so  far  as  the 

same  declares  tbat  the  annuity  of  lOOOZ.  devised  to  the 
Plaintiff,  Catherine  Creed,  and  the  other  annuities  devised 
by  the  testator,  are  entitled  to  priority  over  the  legacies 
bequeathed  by  the  said  testator,  Charles  Creedy  and  the 
consequent  directions  thereon,  be  varied.  And  declare  that 
according  to  the  true  construction  of  the  will  of  the  said  te»- 
tator,  Charles  Creed,  in  the  pleadings  mentioned,  bearing 
date  the  27  th  of  May,  1814,  the  legacies  and  annuities,  there- 
by bequeathed,  are  not  entitled  to  any  priority,  one  over  the 
other,  but  are  to  abate  rateably,  the  real  and  personal  estate 
of  the  testator,  not  being  sufficient  for  payment  thereof. 
And  declare,  that  in  ascertaining  the  portion  of  the  produce 
of  the  real  and  personal  estate,  to  which  the  said  annuitants 
and  legatees  are  respectively  entitled,  they  are  to  be  debited 
with  the  payments  already  made  to  them,  out  of  said  real 
and  personal  estate.  Refer  it  to  the  Master  to  put  a  value 
on  said  annuities  respectively,  at  the  time  of  the  decease  ol 
the  said  Charles  Creed,  and  let  the  said  Master  ascertain 
what  portion  of  the  real  and  personal  estate  of  the  scud  tes- 
tator has  been  already  applied  in  part  pajrment  of  the  said 
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respective  legacies  and  annuities,  and  also  the  portion  of  the  1841. 
real  and  personal  estate,  of  the  said  testator,  still  applicable  c&sbd 
to  the  payment  of  said  annuities  and  legacies.  And  let  gbsxd. 
the  Master  allocate  the  funds  so  remaining  among  said  Decree, 
legatees  and  annuitants,  rateably,  according  to  the  amount 
of  their  respective  legacies  and  the  value  of  said  respective 
annuities,  having  regard  to  the  payments  already  made  to 
the  said  annuitants  and  legatees,  out  of  the  real  and  perso- 
nal estates  of  the  said  testator.  Declare  that  the  Defendant 
Francis  Creed  is  entitled  to  be  repaid  the  balance  as  de- 
creed to  him  by  the  decree  of  the  31st  of  January,  1839, 
out  of  the  sums,  which  shall  be  so  allocated  to  the  said  an- 
nuitants and  legatees,  according  to  the  portions  of  the  said 
balance,  advanced  by  the  said  William  Creed  to  the  said 
several  and  respective  annuitants  and  legatees.  And  let 
the  said  Master  report  the  portions  thereof,  which  should  be 
so  repaid  by  the  said  annuitants  and  legatees.  And  let  the 
said  Master,  in  proceeding  under  this  decree,  set  apart  out 
of  the  funds  in  bank,  to  the  credit  of  these  causes,  so  much 
of  said  funds,  as  will  be  equivalent  to  the  costs  of  obtaining 
the  allocation  report,  and  order  for  payment  And  let 
this  decree  be  without  prejudice  to  the  right  of  the  said 
Francis  Creeds  as  administrator  of  said  William  Creed,  to 
recover  from  the  respective  annuitants  and  legatees,  or 
their  representatives,  the  amount  of  the  sums  paid  by  the 
said  William  Creed,  to  the  annuitants  and  legatees  respec* 
tively,  and  which  thefimds  in  these  causes  shall  be  insufficient 
to  liquidate.  And  let  all  parties  abide  their  own  costs  of 
this  rehearing.  And  let  the  deposit  of  10/.  be  returned  to 
said  Francis  Creed. 

Reg.  Lib.  85,  fol.  247,  1842. 
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■       V 


Dec  13. 


HARDING  V.  GRADY. 


A  testator  by     ThE  bUl  in  this  €886  was  filed  by  the  Plainti&,  fViUiam 

his  will,  which  ' 

was  confined      Harding  and  Margaret  his  wife,  for  the  purpose  of  recoTer- 

ezclustvely  to 

real  estate,        in^  out  of  the  assets  ot  Henry  Grave  Grady,  a  sum  of  900/. 

after  devising  "  if  ^r 

same  among  the  government  stock,  which  had  oome  to  the  hands  of  Gnnb, 

several  members 

of  his  family,     as  the  Surviving  executor  of  Sampson  Carter.     This  sum, 

concluded  by 

*<  desiring  that    which  was  the  portion  of  the  Plaintiff,  Margaret^  on  the 

all  his  just  debts 

should  be  paid    occasiou  of  her  first  marriage  in  1808,  and  was  the  sabjcct 

as  soon  as  con- 
venient after  his  of  settlement,  was  retained,  however,  by  her  fiither,  Samp- 

decease  z**—Held 

that  under  this  son  Carter^  and  upon  his  death  became  vested  in  his  ex- 
of  the  testator  ocutors,  MaHa  Carter,  and  Henry  Grace  Grady.  In  1823, 
^n'l^iyT^n  Benty  Grove  Grady,  having  survived  his  oo^xecutrix,  sold 
"whenever^*  o^t  the  entire  of  the  said  stock,  and  converted  same  to  liis 
r^teVto  be"  ^^^  ^G*  Henry  Grove  Grady  died  on  the  21st  of  Fe- 
rine a  primary  bruary,  1833,  and  the  breach  of  trust  having  been  folly  o- 
fundfottt  of^  tablished,  the  only  question  in  the  cause  was,  whether  upon 
w  ^re^l  to"  *^«  ^^^  construction  of  Grady's  will,  his  real  estate  to 
th\?etrmr  charged  with  his  debts. 

thing  In  the  will 
to  confine  the 

t^^cK"^  This  will,  which  bore  date  on  the  1st  of  July,  1822,  and 

was  duly  executed  and  attested  for  conveying  real  estates, 
was  in  these  words :  <<  I,  Henry  Grove  Grady,  of,  &c.,  do 
make  this  my  last  will  and  testament,  hereby  revoking  all 
former  wills  by  me  heretofi>re  made.  I  direct,  according  to 
the  power  in  my  mairiage  settlement,  that  the  lands  of  Ba- 
heen  and  Keeloges  shall  go  to  my  eldest  son,  Thomas,  pur- 
suant to  the  limitations  in  my  said  settlement,  and  to  his 
heirs  and  assigns.  I  devise  to  my  second  son,  Henry,  and 
his  heirs  and  assigns,  150/.  a  year,  to  be  issuing  and  payable 
out  of  the  lands  of  Graffin  and  Clehile,  purchased  by  me; 
and  I  leave  and  bequeath  the  rest  and  residue  of  said  lands 
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to  my  eldest  son,  Thomas^  his  heirs  and  assigns,  subject  to 
the  payment  of  4000/.,  to  be  equally  divided  amongst  all  my 
other  children,  in  addition  to  the  2000/.  already  charged  for 
them  on  my  settled  lands  of  Raheen  and  Keeloges ;  and  as 
my  dear  and  faithful  wife  has  already  an  ample  jointure 
settled  on  her,  I  leave  her  a  legacy  of  100/.,  chargeable  on 
Graffin  and  Clehile  as  a  token  of  my  regard,  esteem,  and 
affection ;  and  I  desire  that  all  my  just  debts  be  paid  as 
soon  as  convenient  after  my  decease." 
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1841. 
— \/ — 


Habdiho 

«. 
Gbadt. 


Statement. 


There  was  not  any  executor  named  in  the  will,  nor  was 
there  any  disposition  of  the  personal  estate  of  the  testator. 
In  the  month  of  April,  1837,  administration  cum  testamento 
annexo  was  granted  to  the  testator's  son,  Standish  Grove 
Grady. 

The  cause  had  been  heard  by  Lord  Plunket  in  Trinity 
Term,  1841,  on  which  occasion  his  Lordship  was  pleased 
to  declare,  that  the  said  sum  of  900/.  together  with  all  the 
interest  due  thereon,  was  well  charged  on  the  real  and  free- 
hold unsettled  estate,  of  which  the  said  Henry  Grave  Grady 
died  seised,  in  priority  to  the  sum  of  4000/.  by  his  will 
charged  thereon  for  his  younger  children,  and  to  the  claims 
of  the  other  devisees  and  legatees  under  said  will,  but  without 
prejudice  to  the  annuity  of  150/.  by  the  said  will  devised  to 
his  second  son,  Henry  Grove  Grady. 


In  the  month  of  September,  1841,  the  Defendant,  Au- 
gustus  G.  Grady,  one  of  the  younger  children,  petitioned 
that  the  cause  might  be  reheard,  alleging  that  the  decree 
was  erroneous,  so  &r  as  it  declared  that  the  said  simple  con- 
tract debt  of  900/.,  was  a  charge  upon  said  lands  prior  to  the 
charge  of  4000/.   A  petition  of  rehearing  was  also  presented 
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* / 


on  the  part  of  the  Plaintiffs,  complaining  that  the  decree 
had  not  gone  hi  enough,  but  ought  to  have  declared  that 
the  said  debt  was  a  charge  not  only  prior  to  the  4000/.  for 
Statement,  the  youngcr  children,  but  also  to  the  annuity  of  150/.  to 
Henry  Grady. 


Habdimo 

V, 

Gbady. 


jlrgument. 


Mr.  Serjt.  Warren,  Mr.  T.  B.  C.  Smith,  and  Mr.  Wil^ 
Ham  Smithf  for  the  Plaintiff. 

It  is  now  a  settled  doctrine  that  whenever  a  testator 
directs  his  debts  to  be  paid,  such  direction,  whether  it  be 
in  the  introduction,  or  in  any  other  part,  of  the  will,  is  suf- 
ficient to  constitute  the  debts  a  charge  upon  the  real  estate; 
Troti  V.  yemon(a),  Stanger  v.  Tryon{b)y  Kay  y.  Tovm- 
send{c),  Clark  v.  Sewell(d)j  Bradford  T.Foley{e)j  SiaUr 
cross  y.  Finden{f),  Clifford  v.  Lewis  (g),  Taylor  ?. 
Taylor(h):  and  to  this  there  are  but  two  exceptions; 
first,  where  the  executors  are  directed  to  pay  the  debte,  and 
no  real  estate  is  devised  to  them,  Brydges  v.  Lande»(i)f 
Keeling  v.  Brown(j) ;  and  secondly,  where  a  particular  es- 
tate is  pointed  out  by  the  testator  for  that  purpose,  Thomas 
v.Britnell{k).  Thisdoctrine  is  recognized  by  LordCo<fe»Aa» 
in  the  case  of  Mirehouse  v.  Scatfe(J) ;  and  the  very  recast 
case  of  Graves  v.  Graioesim),  shews  how  fax  the  Court  will 
go  to  support  the  rights  of  creditors.  In  that  case  a  testator 
by  his  will  directedallhis  debts,  l^;acies,  and  personal  charges 


(a)  3  VeriL  70B. 

(6)  2  Vera.  709,  (n). 

(c)  2  Vem.  709,  («). 

((2)  3  Atk.  96,  99. 

(0  3  Bro.  C.  C.  352,  (»). 

if)  3  Ves.  738. 

(g)  6  Madd.  33. 


(A)  6  Sim.  246. 

(0  3  Ves.  550. 

(J)  5  Ves.  359. 

(A)  2  Ves.  Sen.  314. 

(0  2  Mylne  &  C.  695, 707. 

(m)  8  Sim.  43. 
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to  be  paid,  as  soon  as  conveniently  might  be  after  his  de- 
cease, and  ina  subsequent  partof  his  will  provided  aparticular 
estate  for  the  payment  of  the  debts  and  charges,  and  in  aid 
of  the  personal  estate.  The  Vice-Chancellor  held,  that 
all  the  real  estate  was  charged  by  the  preliminary  words, 
and  that  the  subsequent  words  did  n(\t  limit  the  charge  to 
the  particular  estate.  In  the  present  case  there  was  no 
executor  appointed,  neither  does  the  will  contain  any  refe- 
rence whatsoever  to  personalty.  The  real  estate  alone, 
therefore,  must  have  been  in  the  contemplation  of  the  tes- 
tator. The  language  of  Lord  Hardwtcke  in  The  Earl  of 
Godolphin  y.Penneck(a)j  is,  ^^  that  such  construction  is  to 
be  made  of  wills,  as  tends  to  do  justice  to  creditors,  and  to 
attain  satisfaction  of  just  debts  as  far  as  possible ;"  and 
Sir  Thomas  Plumer  speaks  to  the  same  effect  in  Noel  v. 
JVeston{b).  So  far  as  the  decree  gives  a  priority  to  the 
annuity  of  150/.  over  the  debts,  it  cannot  be  supported, 
Fol^s  Case{c). 


1841. 

yj * 

Habdivg 

V. 

Gbadt. 

Argument. 


Mr.  Seijt.  Greene,  Mr.  Scott,  and  Mr.  Wall,  for  the 
Defendants. 

In  cases  like  the  present,  the  question  always  is,  is  there 
sufficient  in  the  will  to  show  that  the  testator  intended  to 
charge  his  real  estate  with  his  debts  ?  The  mere  expression 
of  a  desire  that  his  debts  shall  be  paid  is  hardly  suffi- 
cient. In  Anon.{d)y  where  a  testator  had  in  the  beginning 
of  his  will  said,  that  he  desired  all  his  just  debts  to  be 
paid,  and  afterwards  gave  several  legacies,  and  devised  lands; 
it  was  held  that  the  devisee  was  not  charged  with  the  pay- 
ment of  the  debts,  for  if  that  should  be  so^  the  debts  of 


(a)  2  Ves.  Sen.  271. 

(6)  2  Ves.  &  B.  269,  274. 

VOL.  I. 


(c)  Freem.  49. 
(rf)  Freem.  192. 


2h 
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Haboiho 
Obaot. 


every  testator  would  be  charged  upon  his  lauds ;  for  diere 
are  few  wills,  but  have  some  such  expression  whoebj 
the  testator  desires  his  debts  to  be  paid.  In  all  the 
cases  before  Clifford  y.Leuris(a)f  there  were  such  expres- 
sioDS,  as  ^*  in  the  first  place/'  or,  <*  when  my  debts  shall  be 
paid,"  in  a  manner  creating  a  trust ;  and  although  in  diat 
case  none  such  are  to  be  found,  yet  it  is  manifest  firoon  the 
words,  that  there  was  what  was  quite  tantamount  to  it. 
In  the  present  case  the  words,  relied  on  as  constituting  the 
debts  a  charge  upon  the  real  estate,  occur  at  the  end  of  the 
will,  and  import  nothing  more  than  a  desire  that  these 
debts  shall  be  paid ;  in  themselves,  the  words  indicate  no  is- 
tention  that  the  debts  should  form  sucha  charge ;  nor  is  there 
in  any  other  part  of  the  will  any  such  intention  to  be  dis- 
covered, and  without  such  intention  clearly  expressed,  this 
Court  cannot  hold,  that  the  real  estate  ischarged,  Kighttqfy. 
tSghtley(b)i  Williams  v.  Chiity(c).  The  cases  which  hate 
been  referred  to  on  the  part  of  the  Plaintifi  are,  no  doubt, 
very  strong,  but  some  of  them  go  to  a  length,  which  can 
hardly  be  sustained.  Graves  v.  Graves(d)f  for  example. 
The  true  rule  appears  to  be  laid  down  in  Donee  t.  Lai§ 
Torrington(e)y  with  which  case.  Graves  v.  Gra:oes  cannot 
stand. 


^imdgmttiU        ThB  LoRD  CHANCELLOR  : — 

The  law  upon  the  point  now  under  considerati(Hi  has  by 
late  decisions  been  much  enlarged.  The  old  cases,  of  whidi 
many  are  to  be  found  in  the  books,  are  almost  all  cases  of 


(a)  6  Madd.  33. 
(h)  2  Ves.  328. 
(c)  3  Ves.  545. 


(<f)  8  Sim.  43. 

(e)  2  Mylne  &  EL  600. 
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residue.  They  turn  on  its  being  a  charge  by  implication; 
for  instance,  a  diiectioa  to  pay  the  debts,  followed  by  a  gift 
of  the  residue  to  A^^  showed  that  the  debts  were  to  be  first 
paid,  and  therefince  they  w«re  a  dear  charge  upon  the  proper- 
ty giipen  to^.  The  case  of  Pawellv.  Robins{a)  establishes  a 
different  point,  that  where  a  person  is  directed  to  pay  the 
debts,  all  the  property  given  to  him  by  the  will  shall  be 
liable  to  them.  There  the  real  estate  was  not  devised  to 
the  executors,  who  were  directed  to  pay  the  debts,  but 
to  another:  Sir  William  Grant  laid  down  the  doctrine 
clearly,  and  in  a  later  case  (not  I  believe  reported),  in 
which  a  copyhold  estate  was  devised  to  a  person,  who  in 
the  early  part  of  the  will  was  directed  to  pay  the  debts, 
the  same  learned  judge  decided  in  favour  of  the  charge, 
and  said  that  the  point  was  ruled  by  the  case  of  Powell  v. 
Robins. 


1841. 


Habding 

Gbadt. 

Jttdjfment. 


In  all  the  cases,  to  which  I  have  just  referred,  down  to 
the  case  of  Clifford  v.  Lewis(b)y  some  such  expressions  as 
*^  first,*'  or  **  in  the  first  instance,"  occur,  and  the  decisions 
were  mainly  grounded  on  such  or  similar  expressions ;  the 
Ckmrts  being  of  opinion,  that  although  the  will  contained 
no  express  charge  on  the  real  estate,  yet  the  testator,  by  di- 
recting that  in  the  first  instance  his  debts  should  be  paid, 
indicated  an  intention  that  that  primary  object  should 
override  all  subsequent  devises  and  bequests.  In  Clifford 
V.  Lewis  that  principle  was  carried  further,  for  there,  though 
DO  such  expressions  occurred,  the  Vice-Chancellor  held  the 
lands  subsequently  devised  charged  with  the  debts.  In  that 
case,  the  testator,  in  the  introductory  part  of  his  will,  used  the 
expressions,  *^  I  will  and  direct  that  my  just  debts,  funeral 


(a)  7  Vei.  209. 


(6)  6  Madd.  33. 
2  h2 
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1841. 


Habdihq 

9. 

Gbadt. 


Judgment. 


and  testamentary  expenses,  be  paid  and  satisfied ;"  and  the 
Vico-Chancellor,  in  his  judgment,  says,  '*  the  testator  has 
in  fiiet,  in  the  first  place,  directed  his  debts  to  be  paid,  and 
I  cannot  attribute  to  him  a  different  intention,  because  in 
the  form  of  expression  he  has  not  remarked  that  it  was  ia 
the  first  place."  That  case  was  conridered  to  go  a  great 
way  ;  but  it  has  ever  since  been  followed,  and  I  take  it  to 
be  a  binding  authority,  and  one,  whidi  will  assist  me  in  ful- 
filling the  desire  expressed  by  this  testator  of  having  \m 
debts  paid. 


It  was  said  by  the  Defendant's  counsel,  who  argued  very 
ably  against  the  debts  being  by  this  expression  thrown  upon 
the  real  estates,  that  it  was  hard,  the  expression  of  a  very  pro- 
per desire  on  the  part  of  this  testator  should  be  made  the 
means  of  sweeping  away  every  thing  from  his  fiunily ;  but 
I  can  only  say,  that  if  it  was  proper  on  the  testator's  part 
to  make  the  direction,  it  is  more  proper  for  me,  if  by  law  1 
can,  to  carry  it  into  effect.  If  the  direction  was  an  empty 
sound,  it  would  be  worth  littie,  but  if  I  can  give  it  effect,  it 
will  appear  to  have  been  the  sincere  desire  of  the  testator, 
honestiy  to  pay  his  debts,  and  to  be  just  before  he  was 
generous. 


There  is  no  case  like  this,  in  which  you  find  the  du 
tions  first,  and  the  direction  to  pay  the  debts  last ;  but  as  in 
this  case,  the  direction  is  placed  in  this  position,  the  Court, 
in  order  to  establish  a  charge  upon  the  real  estate,  most 
find  something  upon  the  face  of  the  will  which  indicates 
such  an  intention ;  although,  according  to  a  note  whidi  I 
have  of  a  case  before  Sir  William  Grant  in  February,  1808, 
he  said,  that  almost  any  direction  in  a  will  amounted  to  a 
charge  upon  real  estate. 


CASES  IN  CHANCERY. 


437 


The  frame  of  the  will  is  this.     The  testator  had  two 
real  estates,  one  in  settlement,  and  the  other  not,  and  after 
having  confirmed  the  settlement  of  the  former  estate  (which 
was  charged  with  2000/.  for  younger  children),  upon  his 
eldest  son,  he  devises  an  annuity  of  150/.  per  annum  to  his 
second  son,  Henrys  and  his  heirs,  to  be  issuing  out  of  his 
unsettled  estate ;  and  the  rest  and  residue  of  said  unsettled 
estate  he  also  gave  to  his  eldest  son,  charged,  however, 
with  a  sum  of  4000/.  for  his  younger  children ;  and  in  a 
subsequent  part  of  the  will  I  find  a  legacy  of  100/.  given  to 
his  wife,  charged  likewise  upon  the  unsettled  estate.     In 
stating  the  frame  of  this  will,  I  am  easily  led  to  the  train 
of  reasoning  which  induced  my  noble  and  learned  prede- 
cessor to  confine  the  charge  of  debts  to  the  residue ;  but  I 
cannot  think  that  the  will,  considered  as  a  whole,  justified 
that  conclusion.     It  will  be  observed,  that  the  legacy  to 
the  wife  follows  the  charge  for  the  younger  children.  Now 
this  legacy  is  generally  charged  upon  the  unsettled  estates, 
and  would  come  in  competition  with,  and  could  not  be  post- 
poned to,  the  150/.  per  annum  given  to  the  second  son. 
Such  being  the  case  there  could  not  be  any  fidr  reason  for 
postponing  the  charge  of  debts,  even  if  it  were  decided  on 
the  mere  ground  of  those  words  ^*  rest  and  residue"  having 
been  used  in  connexion  with  the  annuity  of  150/. 


1841. 


"V 


Habdino 

9. 

Gbadt. 
Judgment. 


When  I  find  that  upon  the  face  of  this  will  there  is  no 
reference  to  personalty,  no  appointment  even  of  an  executor, 
I  am  bound  to  consider  this  is  a  will  confined  exclusively 
to  real  estate,  and  there  is  iiothing  strange  in  this  ;  for  it 
formerly  was  very  much  the  custom  to  make  two  wills,  one 
of  realty,  the  other  of  personalty.  Well  then,  finding  this 
to  be  the  case,  I  am  to  deal  with  the  will  as  such  ;  and  if 
so,  must  I  not  hold  that  all  the  expressions  contained  in 
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this  will  have  reference  to  the  only  property  dispoeed  of  by 
the  instrument  ?  Now  a  direction  to  pay  debts  may  amount 
to  a  charge  of  them,  and  here  I  think  the  direction  has  thai 
operation  •  If  this  testator  had  any  personal  estate  he  mnl 
have  disposed  of  it  by  another  instrument,  and  then  these 
words  can  have  no  meaning  save  that,  which  1  have  at* 
tributed  to  them ;  and  if  he  had  not,  should  I  not  be  doii^a 
great  injustice  to  hb  memory,  were  I  to  confine  this  ex- 
pression of  an  honest  desire  to  personal  property,  of  which 
the  testator  knew  he  had  none  ?  But  let  us  see  if  the  in- 
strument will  bear  the  construction,  which  I  am  giving  to 
it.  Suppose  the  gifts  of  4000/.  to  the  children,  and  the 
100/.  to  the  widow,  be  read  in  a  parenthesis,  the  will  would 
run  thus :  I  give  to  my  second  son,  Henry ^  150/.  per  year, 
to  be  issuing  and  payable  out  of  Graffin  and  Clehile,  and  I 
leave  and  bequeath  the  rest  and  residue  of  the  said  lands  to 
my  eldest  son,  his  heirs  and  assigns,  and  I  desire  all  my  just 
debts  be  paid  as  soon  as  convenient  after  my  decease.  That 
reading  would  compel  me  to  say,  that  he  did  charge  the 
debts  upon  the  unsettled  lands;  and  the  absence  of  any 
mention  as  to  personal  estate,  coupled  with  the  use  of  the 
copulative  conjunction  <<  and,"  leads  me  to  the  opinion  that 
such  is  the  true  construction  of  the  will.  In  coming  to  this 
conclusion  I  feel  by  no  means  confident  in  my  own  judg- 
ment ;  the  case  is  tdi  from  being  firee  from  doubt.  I  can- 
not, however  confine  the  charge,  and,  therefore,  if  I  main- 
tain the  chaige,  I  must  so  fiir  alter  the  decree.  Wherever 
debts  are  directed  to  be  paid,  they  become  a  primary  charge 
on  the  fund,  out  of  which  they  are  so  directed  to  be  paid, 
unless  there  be  something  in  the  will  to  confine  the  gene- 
rality of  the  charge. 


As  I  said  before  this  is  a  case  of  very  considerable  diifi- 


CASES  IN  CHANCERY.  439 


culty,  and  in  so  deciding,  though  I  go  further,  perhaps,    .    ^^^^ 
than  any  other  case,  I  beg  it  to  be  understood,  that  I  do  not      Habdiv g 
intend  to  lay  down  any  general  rule,  or  attempt  to  go  be-      Obadt. 
yond  the  principles  established  by  my  predecessors.     My     judgment. 
intention  is  not  to  go  one  step  further  than  principle  war- 
rants me,  in  collecting  the  intention  of  this  testator  to 
make  a  general  charge  for  the  payment  of  his  debts  on  his 
unsettled  estate. 


WILLS  V.  WILLS. 

Dee.  11,  18. 

J.  HE  questions  in  this  case  arose  upon  the  will  of  God-  ^^^^^^^^^ 
Jrey  fVilb^  which  was  as  follows : — "  I  ffive,  devise,  and  w^-*ndhUheiri, 
bequeath,  all  my  real  and  freehold  estate  of  what  nature  and  '<?<»>▼«  the  renti 

^  ^  and  profits,  and 

kindsoever,  of  which  I  shall  die  seised  and  possessed,  toWtl-  'PP^y  **°^^  '^^ 

*"  discharge  of  the 

Ham  Robert  Wills  of  Wills  Grove,  and  his  heirs,  upon  trust  testator's  debu 

and  legacies, 

to  the  intent  and  purpose,  that  he  and  they  may  take  and  re-  ^^^^  •^ter  pay- 

mcnt  thereof, 

ceive  the  rents,  issues,  and  profits  thereof,  for  so  lonir  as  shall  <<>  convey  a  por- 

'^  ^  ^  ^  Uon  of  said  real 

be  necessary  to  create  a  fund,  sufficient  with  any  personal  «tate  to  testa- 
tor's brother,  Jt 
estate  I  shall  leave,  to  pay  all  my  just  debts  and  the  le-  ^.  for  his  life; 

and  the  residue 

gacies  hereinafter  bequeathed :  and  to  this  further  intent  and  thereof,  and  the 

.  part  so  dcTised 

purpose,  that  as  soon  as  the  annual  rents,  issues,  and  pro-  to  R,  w,,  after 

-         ,    _,  _       ^         ,         _.  ,  -  his  decease,  to 

fits  shall  be  found  sufficient  to  pay  same,  and  not  sooner,  such  of  the  sons 

of  W  R.W^A 

and  after  payment  thereof,  that  the  said  William  Robert  should  at  his  de- 
Wills  or  his  heirs  shall  or  do,  by  proper  deeds  of  con-  cond  son  for* 

life,  with  re- 
mainder to  his 
first  and  otlier 
sons  In  uil  male  ;  with  remainder  to  the  third,  fourth,  and  every  other  son  of  IT.  JL  fT.  succes- 
sively, in  strict  settlement.     The  will  concluded  thus,  *'  and  as  to  all  my  personal  estate,  &c.. 
subject,  however,  to  my  debts  and  legacies  heretofore  bequeathed,  I  give  and  bequeath  same 
to  my  relative,  W.  R,  W,,  whora  I  appoint  executor  of  this  my  will ;  and  also  in  case  of  any 
residue,  I  appoint  him  my  residuary  legatee."     The  debts  and  lei^acies  having  been  all  paid,  and 
IL  W.  having  died  in  the  lifetime  of  the  trustee,  W.R.W.  c—Held,  that  the  intermediate  rents 
and  profits  of  the  real  estate  having  been  undisposed  of  during  the  life  of  fV.  H.  W,,  belonged 
to  the  heir  at  law  of  the  testator. 

Held  also,  that  the  residuary  clause  was  confined  to  the  personal  estate,  and  that  under  itv 
these  rents  and  profits  did  not  pass  to  W,  JL  W,  for  bis  life. 
Qudtrt  as  to  the  case  o(  Hujcsiep  \,Brooman,  (1  Bro.  C.  C.  437). 
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veyance  limit  every  the  lands  of  Garryglass  witb  their 
appurtenances  in  the  Queen's  County,  to  my  brother,  £o- 
bert  Wills f  for  and  during  the  term  of  his  life,  and  the 
lands  of  Castletrench,  and  my  freehold  lands  of  Ballyrasn, 
and  the  said  lands  of  Garryglass,  after  the  decease  of  my  8ud 
brother,  Robert  JVUU^  to  such  of  the  sons  of  the  said  WHliam 
Robert  WiUs^  my  trustee,  as  shall  at  the  time  of  the  death 
of  said  WiUiam  Robert  Willa  be  his  second  scm,  with  re^ 
mainder  to  his  first  and  every  other  son  in  tail  male,  aod 
in  default  of  such  issue  to  the  third  son  of  said  WiUiam 
Robert  Wills  with  a  like  limitation  to  his  sons  in  tail  mak, 
and  in  default  of  such  issue  to  the  fourth  and  every  other 
son  of  the  said  William  Robert  WiUs^  successively  kt  the 
term  of  their  life  and  lives,  and  the  like  limitation  to  their 
respective  sons  and  issue  male ;  and  in  de&ult  of  such  issue, 
then  to  the  eldest  son  of  said  WiUiam  Robert  WiUs  for  the 
term  of  his  life,  and  to  his  first  and  every  other  son  in  tail 
male,  with  remainder  to  the  said  WiUiam  Robert  WiUs  and  his 
heirs ;  and  such  settlement  of  my  sidd  lands  shall  be  made 
according  to  the  limitations  before  mentioned  in  such  forai) 
as  that  same  shall  be  limited  in  as  strict  settlement,  as  I  am 
enabled  by  the  rules  of  law  to  effect ;  and  same  shall  cod- 
tsdn  a  power  for  the  sons  of  WiUiam  Robert  WiUs  in  suc- 
cession to  charge  and  incumber  the  said  lands  with  a  join- 
ture or  portion  not  exceeding  200/.  per  annum,  for  any 
wife  or  wives  they  may  respectively  hereafter  marry,  pro- 
vided no  greater  annual  charge  shall  exist  and  affect  said 
lands  at  any  one  time  than  200/.  per  annum  by  reason 
thereof;  and  said  settlement  shall  contain  a  power  for  the 
first  of  said  sons  of  ssdd  William  Robert  Wills j  who  shall, 
by  virtue  of  the  limitations  aforesaid,  be  entitled  to  said  es- 
tates, to  charge  same  with  a  sum  not  exceeding  1000/.  for 
his  own  use  and  benefit ;  and  same  shall  also  contain  a 
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power  for  such  persons,  to  whom  estates  for  life  have  herein- 
before been  limited,  when  respectively  in  possession,  to  make 
leases  with  the  usual  restrictions  at  the  improved  value  for 
any  term  or  terms  not  exceeding  three  lives  or  31  years." 
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The  testator  then  proceeded  to  bequeath  a  number  of  pe- 
cuniary i^acies,  and  concluded  thus,  ^^  and  as  to  all  my 
personal  estate  of  what  nature  and  kind  soever,  subject,  how- 
ever, to  my  debts  and  legacies  hereinbefore  bequeathed,  I  give 
and  bequeath  same  to  my  relative,  fViUiam  Robert  WillSy 
whom  1  appoint  executor  of  this  my  will ;  and  also  in  case 
of  any  residue,  I  appoint  him  my  residuary  legatee." 

The  testator  subsequently  made  a  codicil  to  his  will, 
whereby  he  bequeathed  two  additional  legacies,  one  of 
which  he  directed  to  be  paid  by  his  trustee  and  executor, 
but  no  alteration  was  made  in  the  devise  contained  in  the 
wUl. 


On  the  6th  of  January,  1825,  the  testator  died  without 
issue,  leaving  his  brother,  Robert  fVills,  his  heir  at  law. 
Shortly  after  the  testator's  decease,  William  Robert  Wills 
proved  the  will,  and  entered  into  the  receipt  of  the  rents 
and  profits  of  the  devised  estates,  and  applied  same,  to- 
gether with  the  personal  property  of  the  testator,  in  pay- 
ment of  his  debts  and  legacies.  In  the  year  1837,  the 
debts  and  legacies  being  then  paid  in  full,  and  an  account 
settled  on  foot  thereof,  William  Robert  Wilis,  the  trustee, 
permitted /?o&6r^  Wills  to  enter  into  the  receipt  of  the  rents 
and  profits  of  all  the  estates  included  in  the  testator's  will, 
being  under  the  impression,  that  he  was  entitled  to  a  life 
interest  in  all.  In  the  month  of  November,  1837,  Robert 
Wills  died,  having  by  his  will,  which  bore  date  the  15th 
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of  September,  1837,  devised  to  each  of  his  ten  daughters, 
a  sum  of  20/.  yearly  for  ever,  and  to  his  wife,  Mary  JViOsj  a 
sum  of  30/.  per  annum  during  her  life,  and  purported  to 
charge  same  on  the  lands  of  Garryglass,  and  subject  diere- 
to,  and  to  his  debts  and  funeral  expenses,  he  devised  one- 
eighth  of  the  rents,  issues,  and  profits  of  the  said  lan<b  of 
Garryglass  to  his  son,  Robert  WiUs  ;  and  the  residiie  of 
said  lands,  and  all  the  residue  and  remainder  of  his  property, 
fee  simple  and  freehold,  he  devised  to  his  two  sons,  Jdm 
and  Thomas^  share  and  share  alike,  with  benefit  of  sur- 
vivorship ;  and  appointed  his  wife,  Mary  WiUs,  the  execu- 
trix of  his  will. 


The  bill  was  filed  by  WiUiam  Robert  WiUs,  the  trustee, 
to  carry  the  trusts  of  the  will  of  Godfrey  Wills  into  execu- 
tion, and  to  have  the  rights  of  the  several  parties  claiming 
thereunder,  ascertained  and  declared. 

The  Defendants  in  the  suit  were  the  widow  and  childrra 
of  Robert  WillSy  claiming  under  his  will,  and  Samuel  Owen 
Carter y  the  only  son  of  an  only  sister  of  the  testator,  and 
who  by  his  answer  alleged,  that  the  children  of  Robert 
fVtlb  were  all  illegitimate ;  and  as  all  the  brothers  of  God- 
Jrey  Wills  had  died  without  issue,  that  he  was  consequently 
the  heir  at  law  of  the  testator.  Certain  other  parUes  who 
claimed  annuities  under  the  will  of  Robert  Wills^  and  pur- 
porting to  be  charged  thereunder  upon  the  lands  devised  by 
Godfrey  WillSf  were  also  made  Defendants. 


The  question,  which  was  discussed  at  the  hearing,  was, 
to  whom  the  rents  and  profits  of  the  lands,  devised  by  the 
testator  to  such  of  the  sons  of  the  Plaintiff  as  should  at  bis 
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decease  be  his  second  son,  belonged  during  the  life  of  the 
Plaintiff. 


1841. 


Mr.  Serjt.  Warren,  Mr.  Collins,  and  Mr.  G.  D.  La 
Touche,  for  the  Plaintiff,  insisted,  that  these  intennediate 
rents  and  profits  passed  to  the  Plaintiff  during  his  life  by 
force  of  the  residuary  clause,  which  was  sufficiently  ex- 
tensive in  its  terms  to  include  them.  In  Hopewell  v.  Ac- 
l€md{a),  the  words  ^<  whatever  else  I  have  not  before  dis- 
posed of  carried  the  fee.  In  Huxstep  v.  Brooman{b),  the 
words  ^*  all  I  am  worth"  were  held  to  pass  real  estate,  and 
this  case  is  mentioned  with  approbation  by  Chief  Justice 
GiU>8  in  Doe  v.  Rout(c).  In  ITumias  v.  Phelp8(d),  a  tes- 
tator appointed  his  son  and  daughter  executor  and  executrix 
of  his  will,  of  ^*  all  that  he  possessed  in  any  way  belonging 
to  him,  by  them  freely  to  be  enjoyed  or  possessed,  of  what- 
soever nature  or  manner  it  might  be ;"  these  words  were 
held  by  Sir  John  Leach  to  amount  to  a  gift  of  all  his  pro- 
perty, under  which  words  all  the  testator's  real  estate  would 
pass;  and  this  case  has  been  followed  and  acted  on  in  Doe  d. 
Hichman  v.  Haslewood(e).  In  Doe  d.  Evans  v.  Evans{f), 
under  a  devise  of  "money,  securities  for  money,  goods,  chat- 
tels, and  estate  and  effects,  of  what  nature  and  kind  soever, 
and  wheresoever  the  same  may  be  at  the  time  of  my  death," 
it  was  held  that  a  real  estate  passed  by  force  of  the  word 
'*  estate,"  notwithstanding  its  position,  and  apparently  point- 
ing at  personal  property  only.  In  the  present  case,  if  the 
testator  in  the  residuary  clause  had  used  the  word  ^Mevisee" 
instead  of  '<  legatee,"  could  the  question  then  admit  of  any 
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doubt  ?  In  the  cases  of  Hope  d.  Brown  v.  Taylor{a), 
Hardacre  v.^a#A(6),  and  Pitman  v.  Stec€n8{c\  the  wofd 
<'  legacy"  was  held  to  apply  to  real  estate. 

The  counsel  on  the  other  side  were  not  called  on  by  tbe 
Court. 


Judf/memt,        ThE  LoRD  CHANCELLOR  : — 

If  there  be  a  difficulty  in  this  point,  I  cannot  discover  it ; 
the  cases,  which  have  been  cited  do  not  apply.  WbereTer 
there  is  a  plain  intention  to  pass  real  estate,  any  words,  sacb 
as  legacy,  or  others  of  the  same  class,  have  been  held  suffi- 
cient to  carry  it ;  though  the  words  may  be  used  impro- 
perly, yet  if  the  meaning  attached  to  them  be  clear,  they 
will  always  be  held  to  pass  real  estate ;  the  inaccuracy  of 
expression  is  never  allowed  to  operate  so  as  to  defeat  a  mani- 
fest intention.  Huxstep  v.  Brooman{d)  belongs  to  a  class 
of  cases  differing  altogether  from  the  one  now  before  me. 
There  Lord  Thurlow  held  that  a  bequest  of  <*  all  I  am 
worth"  was  sufficient  to  pass  real  estate^  though  the  will 
apparently  embraced  personal  property  only.  That  case 
no  doubt  went  further  than  any  other  case,  and  it  would  be, 
perhaps,  a  little  difficult  to  support  it.  Here,  however,  I  have 
not  to  decide  anything  which  would  call  upon  mc  to  consi- 
der the  principle,  upon  which  that  case  was  decided. 

On  looking  at  the  whole  of  the  will,  it  is  manifest,  that 
the  non-disposition  of  all  the  real  estate  arises,  not  so  much 
from  want  of  intention,  as  from  a  £uling  on  the  part  of  the 
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(J)  5  Term  R.  716. 
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testator  to  express  that  intention,  so  as  to  enable  this  Court 
to  get  at  it.  The  testator  begins  by  devising  all  his  real 
estates  to  William  Robert  Wills  upon  trust  to  receive  the 
rents  and  issues,  and  thereby  to  create  a  fund  for  the  pay- 
ment of  his  debts  and  legacies,  and  that  being  done  then  as  to 
part,  that  is,  the  lands  of  Garryglass,  he  directs  the  trustees 
to  convey  them  to  his  brother  for  life ;  and  as  to  the  other  part, 
together  with  that  portion  which  had  been  given  to  his  bro- 
ther for  life,  upon  his  death  to  be  conveyed  to  persons  who 
were  not  then  in  esse  ;  and  the  description,  which  they  were 
to  answer,  not  being  capable  of  being  ascertained,  until  the 
death  of  the  trustee ;  and  then  there  is  an  ultimate  remain- 
der in  fee  to  his  trustee,  William  Robert  Wills  ;  thus  dis- 

9 

posing,  as  he  thought,  of  the  whole  equitable,  as  he  clearly 
had  done  before  of  the  entire  legal,  estate.  The  question 
for  my  present  consideration  is,  whether  the  undisposed  of 
part  of  the  real  estate  passes  under  the  residuary  clause.  It 
is  admitted,  and  there  can  be  no  question  of  the  correctness 
of  the  admission,  that  a  residuary  clause  will  carry  whatever 
of  the  real  estate  is  ilndisposed  of  to  the  residuary  devisee ; 
but  is  there  here  such  a  residuary  clause  ?  I  must  say,  that 
as  to  the  clause  festened  on  in  this  case  for  that  purpose,  I 
never  saw  anything  less  open  to  argument.  The  clause  is, 
<<  and  as  to  all  my  personal  estate,  of  what  nature  or  kind 
soever,  subject,  however,  to  my  debts  and  legacies  herein- 
before bequeathed,  I  give  and  bequeath  same  to  my  rela- 
tive, William  Robert  Willsy  whom  I  appoint  executor  of 
this  my  will,  and  also  in  case  of  any  residue  I  appoint  him 
my  residuary  legatee."  Can  language  be  clearer  ?  Just 
as  if  the  testator  had  said,  I  have  disposed  of  all  my  real 
estate,  I  have  appointed  you  my  trustee  of  it,  and  I  have 
given  you  no  benefit  thereby,  beyond  a  remote  remainder ; 
now  I  come  to  my  personal  estate,  of  that  too  I  nominate 
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you  my  trustee  and  executor,  but  as  I  mean  to  gi^e  you  a 
beneficial  interest  in  it,  I  have  declared  that  if  there  be  any 
residue,  I  appoint  you  my  redduary  legatee.  It  is  said, 
that  according  to  this  construction  the  latter  words,  ^  and 
also  in  case  of  any  residue,  I  appoint  him  my  reuduary  le- 
gatee," become  inoperative,  as  by  the  words  immediately 
preceding,  he  had  given  all  his  personal  estate  to  the  same 
WilKam  Robert  WiUa.  I  cannot  agiee  in  this  view.  The 
first  words,  if  they  stood  alone,  would,  perhaps,  be  suffidcot 
to  give  William  Robert  WiUa  the  residue  of  the  personal 
estate,  but  the  testator  did  not  choose  to  leave  it  subject  to 
any  doubt,  and  for  that  reason  he  inserted  the  clause,  ex- 
pressly naming  him  residuary  l^atee.  The  point  appears 
to  me  to  be  perfectly  free  from  doubt. 


Argununt:         Mr.  T.  B.  C.  Smithy  Mr.  J.  Henn,  and  Mr.  RadcUfi 
for  Wm,  S.  Willsj  the  second  son  of  the  Plaintiff. 


The  Court  having  decided  against  the  Plaintiff's  claim 
to  the  intermediate  rents,  under  the  residuary  clause,  a  con- 
flict then  arises  between  the  second  son  of  William  Robert 
Wills,  and  the  heir  at  law  of  the  testator,  claiming  them 
as  part  of  the  real  estate,  undisposed  of.  In  the  first 
place,  it  cannot  be  maintained,  that  these  rents  are  undis- 
posed of;  they  are  given  to  the  second  son  of  WilUctm  Ro- 
bert Wills ;  there  is  a  party  now  in  existence,  filling  the 
character  thus  designated  by  the  testator,  a  Defimdant  in 
this  suit.  His  right  to  these  rents  seems  to  be  unquestion- 
able, subject  to  be  divested,  no  doubt,  on  his  ceasing  to  fill 
that  character.  This  was  evidently  the  general  intention 
of  the  testator,  to  be  collected  from  the  entire  will ;  but 
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should  the  Court  be  disposed  to  hold,  that  the  gift  is  only 
iu  fiivour  of  the  peison,  who  shall  be  second  son  at  the  time 
of  the  death  of  William  Robert  fFilkj  then  there  must  be 
an  accumulation  until  that  event  shall  occur.  It  is  to  be 
observed,  that  this  is  the  case  of  an  executory,  and  not  an 
executed,  trust ;  the  principles  regulating  which  have  been 
so  fully  expounded  by  Lord  Eldon^  in  Jervoise  v.  77le  Duke 
iif  Narihumberland(a) ;  the  Court  will,  therefore,  so  mould 
the  trust,  as  to  carry  out  the  intentions  of  the  testator,  which 
plainly  are  in  &vour  of  the  second  son  of  William  Robert 
WUlsy  and  which  will  be  fully  effectuated  by  an  accumulation 
of  the  rents  for  the  benefit  of  the  person  filling  that  situa- 
tion, at  the  period  of  the  death  of  William  Robert  Wills, 
Oibson  V.  Lord  MontfortQi) ;  this  can  be  effected  in  the 
present  case,  without  any  difficulty,  the  entire  lega]  es- 
tate being  given  to  the  trustee,  and  he  being  consequently, 
at  law,  entitled  to  the  rents.  The  circumstance  that  it  is 
imcertain,  who  is  the  person  who  shall  ultimately  fill  the 
character  of  second  son,  and  thereby  become  entitled  to 
these  intermediate  rents,  cannot  make  any  difference,  Olan- 
viU  y.  Glanvill{c),  Ackers  v.  Phipps{d).  There  can  be  no 
doubt  of  the  general  intention  of  the  testator  to  benefit  the 
tirustee,  William  Robert  Wills,  and  his  family.  His  wishes 
appear  expressed  on  the  &ce  of  his  will.  He  has,  moreover, 
given  to  his  heir,  Robert  Wilis,  an  estate  in  a  portion  of 
the  devised  lands,  Garryglass,  for  his  life,  and  that  is  a  suf- 
ficient indication  of  intention  to  exclude  him  qtia  heir,  from 
any  other  portion  of  the  lands  comprehended  in  the  devise. 
The  Court  will  not  intend  an  intestacy,  which  it  must  do, 
if  it  decide  this  point  in  fitvour  of  the  heir. 


1841. 


Wills 

V, 

Wills. 


Argument, 


(a)  1  Jac.  &  W.  559. 
(6)  I  Ves.  Sen.  485. 


(c)  2  Mer.  38. 
(<^)3Clark&F.665;  9Bligh,4dO. 
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ArpumeiU, 


The  Aitomey'-Generalf  Mr.  Moore^  and  Mr.  GriffiA^  for 
the  Defendants  claiming  under  the  will  of  Robert  WUU. 

Mr.  William  Brooke^  for  Carter^   the   heir   of  Robert 
WilU. 

The  rule  of  law  is  quite  clear,  that  the  heir  at  law  takes 
whatever  is  undevised,  and  that  it  requires  such  an  intention 
to  exclude  him,  as  to  leave  no  reasonable  doubt  in  die  mind 
of  the  Court,  that  such  was  the  testator's  intention.  In  the 
present  case  the  devise  is  upon  trust  by  a  proper  conveyance 
to  limit  the  lands  to  such  of  the  sons  of  WilUam  Robert 
Wills,  as  shall  at  his  decease  be  his  second  son.  It  is  a  fu- 
ture devise  to  take  effect  at  some  subsequent  period  ;  bat  in 
the  meantime,  and  until  that  period  shaU  arrive,  there  is  no 
disposition  of  the  rents ;  there  is  no  direction  to  make  any 
conveyance  in  the  interval;  in  Hopkins  y.Hopkins(a)j  where 
there  was  a  proviso  that  none  of  the  persons,  to  whom  es- 
tates were  limited,  should  be  in  the  actual  possession  and 
enjoyment  of  the  rents  and  profits,  until  they  attained  the 
age  of  twenty-one  years,  Lord  Talbot,  said,  '*  until  some- 
body was  in  esse  to  take  under  the  executory  devise,  the 
rents  and  profits  must  be  looked  upon  as  a  residue  undis- 
posed of,  and  consequently  must  descend  upon  the  heir  at 
law ;"  Stephens  v.  Stephens{b),  Gore  v.  Gore(c),  and  Nask 
V.  Smith(d),  all  proceed  upon  the  same  principle,  and  sup- 
port the  claim  of  the  heir  at  law.  But  the  leading  case  on 
this  doctrine  is  Ihiffield  v.  Duffield,  first  heard  before  Sir 
John  L€ach(e)j  and  afterwards  upon  appeal  in  the  House 
Lords(/),  deciding  that  in  a  case  like  the  present,  the 


(a)  Ca.  temp.  Talb.  44. 

(b)  Ca.  temp.  Talb.  228. 

(c)  2  P.  Wms.  28. 

(d)  17  Ves.  29. 


(e)  Duffield  v.  Elwes,  2  Sim.  & 
S.  542. 

(/)  3  BUgh,  260 ;  1  Dow.  k  C. 
266. 
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rents  and  profits  belopg  to  the  testator's  heir  at  law.  In 
JBtdhck  V.  St(mes{a),  there  was  a  devise  to  the  first  son  of 
John  StoneSf  <^  when  he  comes  to  twenty-one ;"  it  was  held 
that  the  intermediate  interest  belonged  to  the  heir,  to  be 
determined  by  the  birth  of  a  son,  in  which  event  it  was  ex- 
pressly  provided,  that  the  rents  and  profits  should  be  ap- 
plied to  that  son's  maintenance  and  education.  As  to  the 
cases  cited  at  the  other  side,  of  GUmmU  v.  Glanmll^  and 
Ackers  v.  Phipps^  no  question  like  the  present  could  have 
arisen;  for  in  the  former,  the  devise  was  actually  to  the  heir 
himself  and  in  the  latter  there  was  an  express  trust  for  ac- 
cumulation. 
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Mr.  G.  D.  La  Touche  for  the  Plaintiff,  in  reply,  sub- 
mitted that  the  Plaintiff  was  entitled  to  these  intermediate 
rents  for  his  life,  upon  the  principle,  that  a  devise  to  the 
testator's  heir  after  the  death  of  A.,  confers  on  A.  an  estate 
for  life  by  implication,  Willis  v.  LuccLs(b).  There  is  a  de- 
vise of  a  part  expressly  to  the  heir,  which  is  quite  sufficient  to 
exclude  him  from  any  other  benefit.  Besides,  the  testator  in 
the  will  usesexpressionsrecog^nizing  the  relationship  between 
him  and  the  Plaintiff,  **  I  give  and  bequeath  same  to  my 
relative,  William  Robert  Wills,'*  thereby  implying  that 
something  beneficial  was  intended ;  Docksey  v.  Docksey{c\ 
Coningham  v.  Mellish(d)i  Sogers  v.  Rogers(e)y  and  King 
v.  Denison{f), 


The  Lord  Chancellor: — 

With  respect  to  this  latter  view,  there  is  really  nothing 

(a)  2  Ves.  Sen.  521.  (e)  3  P.  Wms.  193 ;   Ca.  temp. 

(*)  1  P.  Wms.  472.  Talb.  269. 

(c)  3  Bro.  P.  C.  39 ;  Toml.  ed.       (/)  1  Ves.  &  B.  260. 

{d)  Prec.  Chan.  31. 

VOL.  I.  2  I 
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Wills. 


Judgment, 


in  it.  All  the  cases  down  to  King  v«  DeniMn{a)  $how, 
that  though  the  description  of  the  devisee  is  a  droumstance, 
yet  that  it  is  entitled  to  but  very  little  weight.  Here,  when 
the  devise  is  of  the  real  estate  to  William  Robert  WHbj^^ 
testator  does  not  say  a  word  of  his  being  a  relative,  and  it 
is  only  when  he  comes  down  to  his  personal  estate,  that  he 
calls  him  his  relative.  This,  however  it  may  tend  to  con- 
firm my  former  decision  in  this  case,  bears  strongly  against 
what  is' now  contended  for.  Bat  even  had  the  testator  caUed 
him  a  relative,  when  devising  to  him  his  real  estates,  it 
would  not  be  sufficient  to  enable  me  to  raise  another  estate 
by  implication,  because  the  devise  is  to  him  as  a  trustee  ex- 
pressly.  During  the  whole  time  he  was  to  receive  the  rents, 
they  were  to  be  applied  to  a  particular  purpose,  the  paying 
of  the  debts  and  legacies,  and  so  soon  as  that  was  accom- 
plished, he  directs  him  as  trustee  to  convey  the  lands  in  a 
particular  manner ;  there  is  not  a  single  expression  indica- 
tive of  an  intention  to  leave  any  interest  in  himself:  not  a 
word  is  said  about  his  retaining  any  part  for  himself.  I  am 
therefore  clearly  of  opinion  that  that  argument  has  no  foun- 
dation in  law. 


The  question  on  the  true  construction  of  the  wiU  is  one 
of  a  very  serious  and  important  nature ;  there  ought,  how- 
ever, so  far  as  the  rule  of  law  is  concerned,  to  be  no  difference 
of  opinion,  and  indeed  I  believe  there  is  none  as  to  the  rule 
of  law ;  but  there  always  is  a  difficulty  in  deciding  tbeque^ 
tion  of  construction.  The  testator  devises  the  I^;al  estate 
to  fVilliam  Robert  Willa^  upon  trust,  after  payment  of  hi< 
debts,  that  the  said  William  Robert  Wills  or  his  heirs 
should,  by  proper  deeds  of  conveyance,  limit  every  the  lands 
of  Garrryglass  with  their  appurtenances  in  the  Queen  < 


(a)  1  Ves.  &  B.  260. 
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County,  to  his  brother,  Robert  JVills^  for  and  during  the 
term  of  his  life,  and  the  lands  of  Castletrench,  and  his  free- 
hold lands  of  Ballyroan,  and  the  said  lands  of  Garryglass, 
after  the  decease  of  his  said  brother,  Robert  Wills^  to  such 
of  the  sons  of  William  Robert  Wills^  his  trustee,  as  should, 
at  the  time  of  the  death  of  said  WilUam  Robert  Wills, 
be  his  second  son,  with  remainder  to  his  first  and  every  other 
son  in  tail  male,  and  in  default  of  such  issue  to  the  third 
son  of  said  William  Robert  Wills  with  a  like  limitation  to 
his  sons  in  tail  male,  and  in  defiiult  of  such  issue  to  the  fourth 
and  every  other  son  of  the  said  William  Robert  Wills,  suc- 
cessively for  the  term  of  their  life  and  lives,  and  the  like 
limitation  to  their  respective  sons  and  issue  male ;  and  in 
default  of  such  issue,  then  to  the  eldest  son  of  said  William 
Robert  Wills  for  the  term  of  his  life,  and  to  his  first  and 
every  other  son  in  tail  male,  with  remainder  to  the  said  Wil- 
liam  Robert  Wills  and  his  heirs ;  showing  that  when  he  in- 
tended him  to  take,  he  knew  how  to  give  to  him. 


1841. 

« y ' 
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Judgment, 


It  was  attempted  to  be  argued,  that  I  must  read  this  de- 
vise, as  if  the  gift  to  the  second  son,  there  having  been  one, 
became  a  present  vested  interest,  subject  to  be  divested  by 
his  death  in  the  life-time  of  his  father ;  but  the  point  is  so 
concluded  by  authority,  that  it  is  not  now  open  to  discus, 
sion.  I  admit,  that  Sir  John  Leach  (of  whom  I  must  ever 
speak  with  the  greatest  respect,  distinguished  as  he  was  for 
his  learning  and  general  knowledge  of  the  law,  and  his  great 
desire  to  administer  justice  with  impartiality),  in  the  case  of 
Duffield  V.  Elwes{a),  did  hold,  that  the  eldest  son  of  Mrs. 
Duffield  took,  under  the  words  of  the  devise  in  that  case,  a 
vested  interest  subject  to  be  divested,  and  was  therefore  en- 


(a)  2  Sim.  &  S.  544. 
2  I  2 


452 


CASES  IN  CHANCERY. 


1R41. 

V     '      ' 

WlLL0 
V. 

Wills. 


Judgment. 


titled  to  the  intermediate  rents.  It  is  clear  he  fiell  into  a 
mistake ;  he  converted  what  was  clearly  an  execatory  di*- 
position  into  a  vested  estate  subject  to  be  divested,  and 
having  commenced  by  holding  that  there  was  a  gift  to  a 
person,  who  might  never  answer  the  description,  he  then 
went  on,  selecting  other  persons,  for  no  sufficient  reason, 
and  giving  them  estates,  which  he  again  subjected  to  be 
divested,  thus  attempting  to  do  that,  which  could  nol  be 
accomplished  but  by  a  series  of  provisoes  and  shiftdngs  of 
uses,  which,  however  they  might  effectuate  that  which  be 
had  in  view,  would  have  been  directly  contrary  to  the  in^ 
tentions  of  the  testator  and  the  law  of  the  Court,  and  indeed 
the  Judge  himself  would  have  found  it  no  easy  task  to  e^ 
feet  his  own  declaration  by  proper  provisions*  He  had 
before  him  the  decbion  of  a  Court  of  law(a),  which  ought 
to  have  protected  him  from  falling  into  this  error.  Sir 
John  Leach  was  strongly  attached  to  the  view  he  had 
taken  of  that  case.  No  judge  was  ever  more  pressed  by 
the  bar  not  to  make  the  decree  he  did.  The  case  itself 
afterwards  came  before  the  House  of  Lords,  and  is  reported 
under  the  name  oiDuffield  v.  D^ffield{h).  On  that  appeal, 
than  which  none  was  ever  more  solemnly  decided,  and  of 
which  Lord  Eldan  said,  that  he  hoped  it  would  be  a  lead- 
ing case.  Sir  John  Leaches  decree  as  to  the  vesting  of  the 
estate  was  reversed,  and  the  point  has  ever  since  been  con- 
sidered as  settled.  I  must,  therefore,  take  this  devise  to 
be,  so  far  as  the  lands  of  Garryglass  are  concerned,  a  con- 
tingent refmainder  in  favour  of  the  person  who  shall  answer 
the  description  of  the  second  son  of  WiUiam  Robert  fVilis^ 
at  the  time  of  his  death,  and  as  to  the  other  estate,  not  de- 
vised to  Robert  fVilUy  the  testator's  brother  for  life,  it 


(a)  3  Bam.  &  C.  705. 


(b)  1  Dow  &  C.  268;  3  Bligfa,  361. 
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mrould  b^  an  executory  devise  in  favour  of  the  same  party. 
But  then  as  the  fee  simple  is  outstanding  in  a  trustee,  this 
Court  has  the  means  of  protecting  both  estates  (treating 
them  as  being  valid  estates),  as  well  the  contingent  estate, 
as  the  executory  devise,  though  otherwise  the  former  might 
be  destroyed  by  the  death  of  the  tenant  for  life  after  the 
testator,  and  before  the  party,  who  is  to  answer  the  descrip- 
tion, had  coQie  in  esse. 
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Then  the  question  is,  what  is  to  be  done  with  the  es- 
tates during  the  periods,  which  may  elapse  between  the  tes* 
tator's  death  and  the  happening  of  those  contingencies, 
upon  which  the  estates  are  to  vest,  that  is,  until  there  is 
some  one  answering  the  description  of  the  second  son  of 
WiUiam  Robert  Willsy  as  required  by  the  will.  The  point 
was  argued  in  two  ways,  first  it  was  said,  that  there  being 
a  second  son  of  William  Robert  Wills  in  esse,,  that  he 
could  take  these  intermediate  rents.  This  has  been  dis- 
posed of;  it  was  abandoned,  and  most  properly,  for  it  was 
impossible  that  such  a  construction  could  stand  with  Duf- 
field  V.  Dtiffield. 

But  then  it  was  contended,  secondly  (and  the  argument 
is  a  £air  one),  that  inasmuch  as  the  whole  legal  estate  has 
been  given  to  the  trustee  away  from  the  heir  at  law,  and 
that  he  is  to  hold  for  the  person,  who  may  under  the  limita- 
tions become  entitled,  there  should  be  an  accumulation  of  the 
intermediate  rents  to  await  the  events,  and  that  such  accumu- 
lation should  be  for  the  benefit  of  the  person,  who  should  first 
become  entitled  to  a  vested  estate  in  the  lands.  The  case 
of  Gibson  v.  LordMontfort{a)  was  much  pressed  in  suppor 


(a)  1  Ves.  Sen.  485. 
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of  this  proposition,  and  I  am  not  surprised  that  it  was  ;  but 
the  law  upon  the  subject  is  quite  settled.   Hopkins  y.  Hep- 
kin8{a)y  has  decided  beyond  dispute  or  question,  that  what 
is  not  disposed  of  in  executory  limitations  goes  to  the  heir 
at  law,  and  the  &cts  of  that  case  give,  as  it  were,  strengtii 
to  the  principle,  for  the  parties  there  had  provided  for  the 
accumulations  in  almost  every  other  contingency,  but  the 
one  that  did  happen,  and  though  there  was,  if  in  any  cue 
in  that,  a  manifest  intention  to  dispose  of  those  accumuk> 
tions  in  every  possible  event ;  yet  the  Court  held,  that  an 
event  haying  occurred,  which  was  not  specifically  proriM 
for,  the  heir  at  law  was  entitled  to  the  rents.      Besides 
Gibson  v.  Lord  Montfort  (to  the  consideration  of  vrfiidi 
case  I  shall  return),  Stephens  v.  Stephens{b)  was  referred 
to  upon  the  point ;  but  in  that  case,  the  residue  was  ex- 
pressly devised  to  Sir  Thomas  Stephens^  and  the  interme^ 
diate  rents  were  held  to  pass  under  that  residuary  devise. 


Gibson  v.  Lord  Mont/brt  may  strike  one  as  bearing 
adversely  against  the  heir  at  law,  for  1  cannot  say  Loni 
HcLtdwicke  meant  to  dispose  of  it  altogether  on  the  ques- 
tion of  *^  rest  and  residue.''  It  is  very  singular  that  the 
counsel  there  thought,  that  if  the  legal  fee  passed,  the>' 
could  not  argue  for  the  heir  at  law ;  they  contended,  as  ap- 
pears by  the  report  of  the  argument(c),  ^*  here  is  a  devise 
not  generally  to  the  trustees,  for  that  might  have  admitted 
the  construction  contended  for ;  but  it  is  descriptive  of  a 
chattel,  not  passing  the  inheritance  to  them,  the  words  being 
only  a  description  of  the  land."  Lord  Hardwicke  held, 
that  the  trustees  by  necessary  construction  took  the  legal 


(a)  Ca.  temp.  Talb.  44 ;  I  Vcs. 
Sen.  267;  1  Atk.  J«I. 


(h)  Ca.  temp.  Talh.  228. 
(r)  1  Ves.  Sen.  488. 
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fee^  and  he  was*  of  opinion,  that  the  residuary  rents  passed 
as  part  of  the  devise :  he  8ays(a),  **  then  consider  to  what  it 
extends;  does  it  extend  only  to  the  lands  and  gross  funds  of 
the  real  estate,  or  also  comprise  the  surplus  profits  thereof, 
intermediate  between  death  of  testator  and  birth  of  a  child, 
or  dying  without  issue  ?  I  think  the  latter.  If  it  had  been 
said  after  payment,  it  might  have  been  contended  for  on 
the  words,  after  all  these  payments  determined,  though,  per- 
haps, that  would  be  only  playing  on  the  words ;  but  this 
is  ^  after  provision  being  made,'  &c.,  after  which,  who  has 
testator  directed  shall  have  all  the  rest,  &c.  ?  Those  to  whom 
it  is  given  on  contingency."  That,  however,  was  not,  as 
he  stated,  his  only  ground  for  deciding  against  the  heir  at 
law,  for  he  afterwards  says,  ^^  there  are  other  things  plainly 
determining  this  question."  Whatever  may  have  been  the 
prevailing  opinion  of  the  Judge  and  the  Court  in  this  case, 
as  to  the  effect  of  the  legal  estate  in  fee  being  in  the  trus- 
tees, I  take  it  to  be  clear  law,  that  the  mere  circumstance 
of  the  legal  estate  in  fee  being  given  to  the  trustee,  and 
although  it  is  to  remain  in  him,  will  not  exclude  the  heir 
at  law.  Lord  Talbot  in  Hopkins  v.  Hopkins  expressly  said, 
that  the  case  is  the  same  where  the  whole  legal  estate  is 
given  to  trustees,  and  but  part  of  the  trust  disposed  of,  as 
in  that  case,  and  where  but  part  of  the  legal  estate  is  given 
away,  and  so  the  residue  undbposed  of  the  legal  estate  de- 
scends to  the  heir  at  law ;  and  although  the  Judges  in  Duf- 
field  V.  Elwes(b)y  when  asked,  to  whom  the  intermediate 
rents  and  profits  went,  until  the  events  required  by  the  will 
had  taken  place,  answered,  that  the  intermediate  rents  be- 
longed to  the  surviving  trustee,  until  those  events  had  bap)- 
pened,  still  they  gave  no  opinion  as  to  the  resulting  t  .T  'iit 
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that  being  only  for  the  consideration  of  a  Odurt  of  Eqmty^ 
where  trusts  are  recognized,  and  where  beneficial  interests 
undisposed  of  are  considered  and  adjudged  upon,  though  the 
testator  may  have  vested  the  whole  estate  at  law  in  a  trustee. 


Gibson  v.  Lord  Montfbrt  was  not  acquiesced  in  without 
some  di£Scuity ;  in  my  copy  of  Veaey  Senior,  there  is  a  note 
which  I  extracted  firom  some  papers,  which  were  before  me 
some  years  ago ;  from  which  it  appears  that  there  was  a  re- 
hearing of  that  case  in  1767  before  Lord  Camden^  when  he 
affirmed  the  decree  of  Lord  Ilardwicke;  and  notwithstanding 
this,  the  decision  was  still  considered  not  to  be  quite  condu* 
sive ;  for  I  find  that  in  1793  the  heir  at  law  received  a  sum  of 
1500/.  for  relinquishing  all  his  right  to  the  property,  and 
executing  a  deed  in  confirmation  of  the  will.  The  point, 
however,  now  admits  of  no  doubt ;  it  is  clearly  settled  by 
Genery  v.  Fitzger€dd{d)y  and  GlanviU  v.  Glanvill{b\  that 
a  gift  of  the  <*  rest  and  residue  of  my  estate"  does  by  force 
of  the  words  include  the  intenAediate  rents.  BulUx^  v. 
Stones{c)  was  material  in  this  respect ;  there,  there  was 
a  direction  for  maintenance,  and  Lord  Hardwiche  relied 
upon  that  as  entitling  the  son  to  the  rents  from  his  birth. 


The  only  question  here  is,  what  is  the  effect  of  the  di- 
rection in  this  will  to  convey  the  property.  It  is  said,  that 
I  am  to  consider  myself  as  if  called  upon  now  t6  execute  a 
conveyance,  and  that  if  so,  I  cannot  limit  an  estate  to  the 
heir  at  law,  for  this  evidently  was  not  the  intention  of  the  tes- 
tator. But  it  is  always  the  absence  of  the  testator's  inten- 
tion, \vhich  gives  the  estate  to  the  heir  at  law.  I  do  not 
defeat  any  intention.  If  I  give  the  estate  to  the  heir  at  law, 


(a)  Jac.  46fl. 
Q>)  2  Mer.  38. 


(c)  2  Ves.  Sen.  521 
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it  id  because  the  testator  has  not  expressed  his  intention ;  it 
is  because  I  find  the  testator  silent ;  because  the  testator 
has  not  told  me,  what  he  means,  that  the  law  steps  in  and 
provides  for  the  disposition  of  the  property,  as  if  the  testa- 
tor had  died  intestate.  It  is  said,  that  this  devise  creates  an 
executory  trust,  and  so  it  does  to  a  great  extent.  The  tes- 
tator directs  his  estate  to  be  conveyed  in  strict  limitation. 
Stanley  v.  Stanley  (a)  was  a  case  of  an  executory  trust ;  and 
the  property  was  directed  to  be  conveyed  in  strict  limitation, 
and  there  were  the  largest  discretionary  powers  given  to  the 
trustees ;  they  were  empowered  to  correct  any  defect  or  in- 
correct expression  in  the  will,  and  to  form  the  settlement, 
from  what  appeared  to  be  the  testator's  real  meaning ;  but 
yet  the  Court  held,  that  they  were  not  empowered  to  vary 
the  limitations ;  and  accordingly,  as  it  appeared,  that  during 
a  particular  period  the  rents  and  profits  remained  undisposed 
of,  the  heir  at  law  was  held  entitled  to  them.  That  case 
decides  the  present  one ;  for  during  a  particular  interval  in 
the  events  that  have  happened,  the  rents  and  profits  of  a 
large  portion  of  the  testator's  estate  are  altogether  undis- 
posed of,  and  must,  therefore,  be  held  to  pass  to  the  heir  at 
law. 
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Mr.  fV.  Brooke  for  Mr.  Carter,  the  heir  at  law  o{  Robert 
JVillSy  the  tenant  for  life  under  the  will  of  the  testator,  God- 
frey Wills,  stated,  that  Mr.  Carter  had  by  his  answer  im- 
peached the  will  of  Robert  Wills,  and  asked  for  an  issue  to 
be  directed  to  try  its  validity,  which  he  contended  was  a 
matter  of  course  to  grant,  the  heir  at  law  not  having  had 
any  previous  opportunity  of  contesting  it ;  he  had  no  means 


(a)  16  Ves.  491. 
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of  cross-examining  the  witnesses  to  the  wUl  in  the  ctose; 
and  cited  Potter  v,  Potter{a). 


The  Lord  Chancellor  : — 

I  cannot  direct  an  issue  between  these  co-Defendants; 
it  is  not  a  matter  of  course,  where  questions  in  the  progress 
of  the  cause  arise  between  co-Defendants,  to  direct  an  issue 
to  try  these  disputed  facts.  The  Defendant  here  should 
have  taken  steps  at  an  earlier  period  of  the  cause,  if  he 
desired  to  have  the  matter  decided  in  the  present  suit.  If  I 
could,  I  would  save  parties  expense,  but  I  do  not  see  how ! 
can  deal  with  the  matter.  I  cannot  send  it  to  the  Master 
for  inquiry,  neither  would  it  be  possible  for  me  to  direct  aa 
issue ;  there  is  no  other  course  for  the  heir  at  law,  than  to 
file  a  bill. 


(a)  9  Atk.  719. 
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.-^  ^  Dee.  16,  17,  18. 

25  Y  a  deed  bearing  date,  the  9th  of  April,  1770,  Robert  in  1770  the 

r-ri-,  />       ^1  <•         1  •  •  •  r        1  •     landtof  JC.  were 

1  hompson  tor  the  purpose  of  making  provisions  for  his  by  deed  con- 
veyed to  Y.  his 
heirs  and  as- 
signs, upon  the  Crusts  therein  mentioned ;  that  is  to  say,  to  the  owner  thereof,  O,  7*.,  for  life,  re- 
mainder to  hi«  son  H»  7*.,  his  heirs  and  assigns,  in  1771  upon  the  marriage  of  U.  T,  with  L,  N,, 
he  covenanted  to  convey  the  lands  of  X.,  amongst  others,  within  six  months  after  the  celebration 
of  the  marriage,  upon  trust,  that  the  same  should  go  and  be  vested  in  the  issue  of  the  said  JBT.  T., 
by  the  said  Z.  iV.,  and  that  such  issue  should  also  be  entitled  to  a  further  sum  of  1000/.,  to  be 
charged  on  all  other  the  real  and  personal  estates  of  the  said  H,  2'.,  not  therein  comprised,  but 
in  such  shares  and  proportions  as  the  said  H,  T.  should  by  deed  or  will  appoint,  and  in  default 
thereof,  as  the  said  L,  N,^  in  case  she  survived  H,  7.,  should  by  deed  or  will  appoint,  and  failing 
such  direction,  in  equal  shares. 

In  1780,  G.  T.  died ;  in  1793,  H.  T.  and  L.  N.  levied  lines  of  the  lands  of  Jt.,  in  which  F.  M. 
was  demandant  In  1794,  H,  T.  and  the  co-heirs  of  Y,  levied  fines  again  of  those  lands,  in  which 
F.  M.  was  also  demandant  {  in  Hilary  Term,  1794,  recoveries  were  suffered  of  the  same  lands, 
F,  M.  being  the  tenant  to  the  pracipe,  and  H.  T,  and  his  eldest  son  and  heir  at  law,  R,  T.,  who 
had  attained  bis  age  of  twenty-one  years,  were  both  vouched.  In  April,  1794,  a  deed  wasexecu- 
teid,  between  H,  T.  of  the  first  part,  F  M,  of  the  second  part,  and  T.  S.  of  the  third  part,  whereby 
H,  T.  and  F,  M.  sold  and  conveyed,  in  consideration  of  1000^,  the  lands  of  X  to  T,  S.  his  heirs 
and  assigns  for  ever.  Subsequent  to  this  sale,  R,  7*.,  the  eldest  son  of  H.  2*.,  died,  having  survived 
one  of  his  brothers,  another  of  the  children  of  H,  T.  by  L,  N.  In  1824,  T.  S.,  who  had  been  in 
possession  of  the  lands  of  X  under  the  deed  of  1794  died,  leaving  those  lands  to  his  son  John,  his 
heirs  and  assigns.  In  1 820  U.  T,,  who  survived  L.  N,,  died,  without  having  executed  his  power  of 
appointment,  leaving  M.  N.  T,  his  eldest  surviving  son,  his  heir  at  law,  and  several  younger  chil- 
dren, issue  of  the  said  X.  N,  In  1 837,  M.N  .T,  and  the  other  younger  children  of  H.  T.  and  L.  N. 
filed  their  bill,  praying  an  execution  of  the  articles  of  1771  as  to  the  lands  of  X,  and  seeking  to 
set  aside  the  sale  so  made  to  7*.  S. : — 

Held,  that  a  Court  of  Bqnity  would  execute  the  articles  of  1771  by  giving  successive  powers  of 
appointment  to  /T.  T.  and  L.  N.,  and  in  default  of  such  appointments,  a  limitation  of  the  estate 
therein  comprised  to  the  children  of  the  marriage  as  tenants  in  common  in  fee. 

Held,  also,  that  the  Plaintiffs  were  within  time,  and  not  bound  by  any  Statute  of  Limitation  ; 
and  that  the  25th  section  of  the  Statute  3  &  4  Will.  IV.  c.  27,  did  not  apply,  until  the  time, 
when  the  party  seeking  the  remedy  himself  became  entitled  in  possession. 

SemhU,  unless  a  man  is  a  mere  trustee  on  express  trusts,  time  will  run  from  the  conveyance ; 
but  where  a  party  is  entitled  in  remainder,  he  cannot  be  bound  before  the  period  when  his  right 
to  possession  accrues. 

A  Court  of  Equity  will  not  at  the  end  of  half  a  century  fix  upon  a  purchaser  a  difficult  con- 
struction of  an  ambifruous  instrument,  which  it  might  have  done  as  between  the  original  parties, 
in  case  there  had  been  no  sale. 

Cordwell  v.  Mackrill  (2  Eden,  344)  observed  upon. 

The  fine  in  this  case  was  held  to  have  no  operation  in  equity  to  protect  the  purchaser. 

Held  also,  that  H.  T,  was  a  trustee  for  his  children,  and  that  the  fine  could  not  give  to  the  pur- 
chaser a  benefit,  which  the  father  himself  could  not  take. 

The  Statute  of  Fines  is  not  in  pari  materia  with  the  Registry  Acts,  for  fines  operate  adversely 
against  every  one,  which  is  not  so  as  to  the  Registry  Acts. 

Where  a  party  has  a  right  to  appoint  an  estate  to  one  of  his  children,  and  that  child  joins  his 
father  in  a  settlement  of  the  estate  upon  his  children,  although  the  grandchildren,  thus  provided  for, 
are  not  the  objects  of  the  power,  yet  the  Court  holds  such  a  dealing  as  an  appointment  of  the 
estate  to  the  child,  and  then  a  disposition  of  it  by  him  in  favour  of  the  grandchildren. 

Where  several  estates  are  settled  upon  children,  the  children  may  recover  a  part  of  those  es- 
tates without  showing  title  to  the  rest  of  the  settled  property. 

But  when  estates  and  other  property  forming  a  mixed  fund  are  settled,  subject  to  a  power  of 
appointment ;  there  the  Court,  where  the  parties  entitled  to  this  mixed  fund  are  numerous,  will 
not,  as  against  a  purchaser  of  part  of  the  mixed  fund,  in  which  purchase  one  of  its  objects  ac- 
quiesced, act  as  against  that  purchaser  without  knowing  all  the  dispositions  of  that  mixed  fund. 
The  Court,  therefore,  by  their  decree  in  this  case,  directed  inquiries  as  to  the  allied  junction 
oi  H*  T.  in  the  deed  of  1794,  and  aho  as  to  what  had  become  of  the  rest  of  the  property. 
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children,  and  amongst  the  rest,  for  his  son,  Henry  Thomp- 
son,  conveyed  amongst  other  property,  certain  fee-umple 
and  leasehold  estates  to  Thomas  Gledstanesy  his  h^rs,  ex- 
ecutors, administrators,  and  asug^s,  to  and  for  the  several 
uses,  and  subject  to  the  trusts  therein  declared  of  and  ood- 
ceming  the  same,  and  amongst  others,  as  to  said  fee-simi^ 
and  leasehold  estates  to  the  use  and  behoof  of  the  said  £o- 
bert  Thompson^  and  his  assigns  for  life,  and  from  and  after 
his  death,  as  to  certain  parts  of  the  said  fee-simple  and 
leasehold  estates  known  as  the  lands  of  Derrycreevy,  Gkii* 
rue,  Tullybrenan,  and  Killygourdon,  with  th^r  appur- 
tenances in  trust,  for  and  to  the  use  of  the  said  Hemj 
Thompson^  his  heirs,  executors,  administrators,  and  as- 
ssigns. 


By  certain  articles  dated  the  13th  of  April,  1771,  and 
executed  prior  to,  and  in  contemplation  of  a  marriage 
then  intended,  and  subsequently  solemnized,  between  £re»i3r 
Thompson  and  Letitia  Noble;  and  which  articles  were 
made  between  Robert  Thompson  of  the  first  part,  Henry 
Thompson  of  the  second  part,  Letitia  Noble  of  the  third 
part,  and  the  Rev.  William  Noble  of  the  fourth  part,  after 
reciting  the  deed  of  the  9th  of  April,  1770,  and  the  rights 
of  Henry  Thompson  thereunder,  and  further  reciting  that 
Henry  Thompson  was  seized  of  certain  parts  of  the  lands 
of  Tullnagoan,  under  leases  for  lives  renewable  for  ever, 
and  also  that  Letitia  Noble  was  possessed  of  a  sum  of 
1000/.  sterling,  it  was  thereby  agreed  between  all  the  par- 
ties thereto,  and  the  said  Robert  Thompson  and  Henry 
Thompson  did,  for  the  considerations  therein  mentioned, 
jointly  and  severally,  covenant  for  themselves  and  their 
heirs,  that  they  would,  within  six  months  after  thesolemniza- 


CASES  IN  CHANCERY. 


461 


tion  of  the  then  intended  marriage,  by  good  and  sufficient 
conveyances  in  the  law  to  be  approved  of  by  the  counsel 
of  the  said  William  Noble^  his  executors  or  administrators, 
but  at  the  costs  nevertheless  of  the  said  Henry ^  well  and 
sufficiently  settle  and  assure,  not  only  all  the  said  three 
pieces  or  farms  of  land,  parcel  of  the  said  lands  of  Tullna- 
goan,  but  also  such  parts  of  the  said  land  of  Derrycreevy, 
Glenrue,  Tullybrenan,  and  Killygourdon,  which,  under 
the  said  deed  of  the  9th  of  April,  1770,  the  said  Henry 
would  on  the  said  Roberts  decease  become  entitled  to,  in 
such  a  manner,  as  that  from  and  immediately  after  the 
death  of  the  said  Henrys  and  notwithstanding  that  the 
said  Robert  might  happen  to  survive  him,  she  the  said 
Letitia  and  her  assigns  might  receive  and  be  paid  the  full 
and  clear  rents,  issues,  and  profits  thereof,  during  the  term 
of  her  natural  life ;  the  same,  together  with  the  further 
provision  thereinafter  made  for  her,  to  be  paid  to  her,  for 
and  in  lieu  of  her  jointure,  &c. ;  and  it  was  by  ssud  articles 
further  witnessed,  that  for  the  considerations  aforesaid,  and 
in  order  to  make  some  provision  for  the  issue,  if  any,  of  the 
said  intended  marriage,  the  said  Henry  Thompson  did,  for 
him  and  his  heirs,  covenant  with  the  said  William  Noble^  his 
executors  and  administrators,  that,  within  six  months  after 
the  celebration  of  the  said  intended  marriage,  he  the  said 
Henry,  and  his  heirs  and  assigns,  would,  at  his  and  their  own 
costs,  by  conveyance  or  conveyances  to  be  approved  of  by  the 
counsel  of  the  said  William  Noble,  his  executors  or  adminis- 
trators, well  and  sufficiently  settle  and  assure  such  estates 
and  interests  as  the  said  Henry  was  then  entitled  unto  of 
or  in  the  said  lands  and  tenements  thereinbefore  for  that 
purpose  recited,  or  any  of  them,  so  that  immediately  after  the 
death  of  the  said  Henry,  the  same  (but  subject  neverthe- 
less to  the  said  provision  thereinbefore  agreed  to  be  made 
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for  the  said  Letiiia*s  jointure,  as  aforesaid)  should,  iimne- 
diately  after  the  death  of  the  said  Henrpy  and  save  with 
regard  to  the  said  three  parcels  of  Tulbiagoan,  after  the 
Statement,      death  of  the  said  Bobert,  if  the  said  LetiHa  should  not  sur- 
vive the  said  Henry ^  go  to  and  be  vested  in  the  issue  of  the 
said  Henry y  by  the  said  Letitia :  and  that  such  issue  should 
also  be  entitled  to  a  further  sum  of  1000/.,  to  be  diarged 
on  all  olJier  the  real  and  personal  estates  of  the  said  Henrys 
not  therein  comprised,  but  in  such  shares  and  proportions, 
as  he,  by  deed  or  will  attested  by  three  witnesses,  should 
direct  or  appoint ;  and  failing  such  direction  or  appoiotment 
by  him,  then  in  such  shares  and  proportions  ^s  the  said 
LeiitiOy  provided  she  survived  the  said  Henry^  by  deed  or 
will,  in  like  manner  attested,  should  direct  or  appoint ;  and 
in  failure  of  such  direction  or  appointment  by  them  both, 
then  in  equal  shares,  if  there  should  be  more  than  one  of 
such  issue  bom  in  the  said  Henry* s  lifi^time,  or  in  a  rea- 
sonable time  afler  his  death. 


The  articles  of  the  13th  of  April,  1771,  were  duly  regis* 
tered  in  the  year  1771. 


The  marriage  between  Henry  Thompson  and  Letiiia 
hie  was  duly  solemnized  in  the  year  1771,  and  there  was  is- 
sue of  that  marriage  six  sons  and  two  daughters,  viz.,  Bo- 
bert  Thompson^  WiUiam  Thompeony  Mungo  Noble  Thamp- 
son,  Andrew  Thompson^  Henry  Thompson,  PrudenHa 
Thompson^  Marh  Thompson,  and  Mary  Thompson. 


In  1780  Bobert  Thompson,  the  grantor  in  the  deed  of  the 
9th  of  April,  1770,  died,  whereupon  ^€firy  TTkompsomeame 
into  possession  of  the  lands  thereby  settled  upon  him ;  and 
soon  after  the  death  of  the  said  Robert  Thompson,  and  prior 
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to  the  year  1794,  William  Thompson  one  <rf  Henry's  sons 
died,  leanng;  his  eldest  brother  Robert^  his  heir  at  law,  him 
surviving. 

In  1793  Henry  Thompson  and  Letitia  Thompson  other- 
wise NobUy  his  wife,  levied  a  fine,  with  proclamations,  of  the 
said  lands  of  Derrycreevy  and  Glenrue,  being  part  of  the 
lands  comprised  within  the  articles  of  the  13th  of  April 
1771,  to  Francis  Macartney  and  his  heirs. 

In  1793  Robert  Thompson,  the  eldest  son  of  the  said 
Henry  Thompson  and  Letitia  his  wife,  attained  his  age  of 
twenty-one  years;  and  in  1794,  Henry  Thompson  and  the 
co-heirs  of  Thotnas  Gledstanesy  the  grantee  in  the  deed  of 
the  9th  of  April  1770,  also  levied  fines  with  proclamations 
of  the  same  lands  to  Francis  Macartney  and  his  heirs. 

In  Hilary  Term,  1794,  a  recovery  of  the  same  lands  was 
suffered,  in  which  recovery  Francis  Macartney  was  the  te- 
nant to  thepr€Bcipe  ;  and  both  Henry  Thompson  and  his  el- 
dest son  Robert  Thompson  were  vouched. 
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On  the  4th  of  April,  1794,  by  indenture  made  between 
Uie  said  Henry  Thompson  of  the  first  part,  the  saidi^ftct> 
Macartney  of  the  second  part,  and  Thomas  Simpson,  geu'^ 
tleman,  of  the  third  part,  in  consideration  of  a  sum  of 
1000/.  paid  to  the  said  Henry  Thompson  by  the  said  Tho^ 
mas  Simpson,  the  said  Henry  Thompson  granted  and  re- 
leased, and  the  said  Francis  Macartney,  at  the  request  and 
by  the  direction  and  appointment  of  the  said  Henry  Thomp* 
son,  also  granted  and  released  unto  the  said  Thomas  Simp^ 
son,  all  that  and  those,  that  part  of  the  lands  of  Derrycreevy 
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and  Glenrue,  as  then  lately  in  the  poflsession  of  the  said 
Henry  Thompton  and  his  undertenants,  to  hold  the  same 
unto  the  said  Thomas  Simpson^  his  heirs  and  assigns  for 
ever. 

In  1801,  Robert  Thompson^  the  eldest  son  of  Henry 
Thompson  and  Letitia  his  wife,  died,  leaving  Mungo  No- 
ble ThompsoHy  his  next  brother,  and  heir  at  law,  him  sur- 
viving. 

In  1820,  Henry  Thompsony  who  survived  his  wife  LeH" 
Hay  departed  this  life,  without  having  in  any  manner  ezeeu- 
ted  the  power  of  appointment  given  to  him  by  the  articies 
of  the  13th  of  April,  1771,  leaving  Mungo  NiMe  Thamp- 
son,  his  heir  at  law,  and  all  his  other  children  above  men- 
tioned, save  the  said  Robert  and  William  Thompson  him 
surviving. 

In  1821,  Mary  Thompson^  one  of  the  daughters  of  the 
said  Henry  Thompson^  and  who  had  previously  jntermanied 
with  a  Mr.  Rowley^  died  intestate  and  withput  issue. 

In  1834,  Mark  Thonqwmy  another  of  the  sons  of  the  said 
Henry  Thompson,  died  leaving  Letitia  Thompson,  his  only 
child  and  heiress  at  law  him  surviving. 


In  the  month  of  December,  1837,  Mungo  Noble  Thomp- 
son,  Henry  Thompson,  Andrew  Thompwn,  Letitia  T^koMp- 
son  the  daughter  and  heiress  at  law  of  Mark  TTion^fson, 
and  Prudentia  Roper,  otherwise  TTtompson,  and  Edward 
Roper,  her  husband  filed  their  bill  against  John  Sin^sonj 
the  devisee  of  Thomas  Simpson,  the  grantee  in  the  deed 
of  1794,  and  other  formal  parties,  and  thereby  after  stating 
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the  articles  of  the  13th  of  April,  1771 9  and  charging  that  the 
siud  Thomcu  Simpson  had  notice  thereof;  and  accounting 
for  their  own  delay  in  filing  a  bill  by  the  allegation,  that 
Henry  Thompson  in  whose  possession  the  articles  of  1771 
were,  was  abroad  with  his  regiment  until  very  lately,  prayed 
that  the  said  articles  of  the  13th  of  April,  1771,  might  be 
decreed  to  be  performed  and  carried  into  execution,  and 
that  the  rights  of  the  Plaintiffs  thereunder  might  be  fully 
ascertained  and  declared,  and  that  the  conveyance  to  Tho- 
mas  Simpson  of  the  said  lands  of  Derrycreevy  and  Glenrue, 
might  be  declared  not  to  defeat  or  affect  their  rights,  and 
that  the  said  John  Simpson  and  all  other  necessary  parties 
might  be  decreed  to  join  in  conveying  the  said  lands  accord- 
ing to  their  rights  and  under  the  trusts  of  the  said  articles  of 
the  13th  of  April,  1771,  and  that  the  said  John  Simpson 
might  be  decreed  to  account  for  the  rents  and  profits  of  the 
said  lands  which  he  received,  or,  without  wilful  default, 
might  have  received. 
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This  bill  was  answered  by  John  Simpson  in  April,  1838 ; 
and  by  his  answer,  he  admitted  the  deed  of  grant  of  the  9th 
of  April,  1770 ;  but  he  denied  on  his  own  part,  and  also 
on  the  part  of  his  testator,  the  purchaser,  Thomas  Simpson, 
any  knowledge  whatsoever  ofthearticles  of  the  13th  of  April, 
1771.  He  insisted  too,  that  the  sanre  had  not  been  duly 
r^stered,  the  memorial  thereof  being  silent  as  to  the  time 
of  their  execution,  and  that  they  could  not  therefore  have, 
as  against  him,  any  operation,  by  reason  of  the  enactments 
contained  in  the  Registry  Statutes.  He  then  submit- 
ted, that  even  had  those  articles  validity  as  against  him, 
he  could  not  be  disturbed,  inasmuch  as  according  to  the 
true  construction  of  those  articles,  the  same  when  executed 
would  have  limited  the  estate  in  dispute  to  the  first  and 
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Other  sons  of  Henry  Thompson^  the  vendor,  in  tail  male, 
and  that,  under  those  circumstances,  Robert  Thompmm^  the 
eldest  son  of  the  sud  Henry  Thompsofiy  was  entided  to  an 
equitable  estate  tail  in  the  said  lands  upon  his  birth ;  tfiat 
Robert  7%ompeon  attained  his  age  of  twenty-one  years,  in 
1793,  and  that  it  appeared  from  certain  recoveries  suffered 
in  Hilary  Term,  1794,  the  year  in  which  the  purchase  was 
made,  that  Robert  Thompson  had  been  a  party  to  and  was 
vouched  in  those  recoveries ;  and  further,  that  he  had  ae- 
quiesced,  if  he  had  not  joined,  in  the  sale  to  T%amas  Simp- 
soHf  by  executing  the  deed  of  1794. 


The  answer  further  stated,  the  fines  levied  in  1794  bj 
Henry  Thompson  and  the  co-heirs  of  Thomas  QUdstoMes^ 
and  relied  upon  them  as  a  bar  to  the  present  daim,  under 
any  feature  of  the  case. 


It  appeared  also,  that  the  title  deeds  of  the  lands,  and 
amongst  the  rest,  the  purchase  deed  of  1794,  were  not  now 
forthcoming,  the  same  having  been  lost  in  the  year  1814,  in 
which  year,  Bloomhill,  the  residence  otThomasSimpsonjWSS 
burned  down,  andall  hisdeeds,  documents,  and  munimentsof 
title,  destroyed  by  the  fire.  It  further  appeared  by  the  answer, 
and  also  in  evidence,  that  the  sum  paid  for  the  purchase  was 
a  &ir  value  for  the  lands,  the  same  having  been  set,  at  the 
time  of  the  sale,  on  leases,  which  only  lately  ezfuied,  and 
which  produced  not  more  than  from  40/.  to  50/ .  per  annum. 
The  Defendant  also  relied  upon  the  laches  and  acquiescence 
of  the  Plaintiffs,  and  proved  in  evidence,  that  a  Mr.  Leon* 
ard  Dobbyn,  a  solicitor  for  the  Plaintiffs,  had  written  a  let- 
ter to  Mr.  Simpson* s  brother  in  the  year  1822,  setting  up 
those  articles  of  1771,  and  calling  upon  Mr.  SingMom  M 
give  up  possession  of  the  purchased  lands,  to  die  cfaiMfeB 
of  Mr.  Henry  Thompson. 


CASES  IN  CHANCERY. 


467 


Mr.  Francis  Macartney^  the  tenant  to  the  prcecipe  in  the 
recovery  of  1794,  was  examined  by  the  Plaintiffs.  He  stated 
that  he  was  an  attorney  by  profession,  and  that  as  such  he 
had  been  employed  by  Mr.  Henry  Thompsany  relative  to 
the  sale  to  Mr.  Thomcis  Simpson^  in   1794;  iiiaX  Henry 
TTiompson  was  at  the  time  of  that  sale  in  very  embarrassed 
ciTcumstances,  and  owed  considerable  sums  of  money,  and 
amoi^t  other  persons,  to  Mr.  Thomas  Simpson  ;  that  he 
was  informed  in  the  year  1794,  by  Mr.  Henry  Thompson^ 
that  he,  Thompson^  had  contracted  for  the  sale  of  the  lands, 
the  subject  matter  of  the  suit,  and  that  he  would  require 
deponent's  professional  assistance ;  that  deponent  had  pro- 
fessional communications  with  Mr.  Simpson^  and  with  his 
attorney,  a  Mr.  Steward  MulUgany  relative  to  the  purchase; 
that  deponent  stated  to  Mulligan^  in  the  usual  way,  Thomp- 
son's title  to  the  lands  in  question,  and  that  though  he  did 
not  recollect  positively,  yet  he  had  every  reason  to  believe, 
that  he  received  from  Thompson  the  original  deeds  of  1770 
and  1771,  and  submitted  compared  and  certified  copies  of 
each  to  MuUigan,  as  Mr.  Simpson's  attorney ;  that  depo- 
nent had  various  communications  with  Mr.  Simpson  and 
Mulligan^  subsequent  to  his  giving  the  said  copies,  doubts 
having  arisen  as  to  the  interest  or  estate  which  Thompson 
had  in  the  estate  contracted  to  be  sold,  but  Mulligan  having 
afterwards  expressed  a  wish  to  consult  his  own  counsel,  de^ 
ponent  gave  to  MuUigan  the  documents  necessary  to  enable 
him  to  make  out  a  statement  of  title,  and  that  Mulligan^ 
some  short  time  afterwards,  mentioned  to  deponent  that  his 
counsel  was  satisfied  with  the  title,  upon  some  acts  being 
done,  which  he  had  directed. 
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The  evidence  of  Mr.  Francis  Macartney  was  also  direct- 
ed to  the  value  of  the  lands  at  the  time  of  the  sale,  and  the 
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amount  of  the  consideration  money ;  but  this  part  of  his 
evidence  became  immaterial,  as  ultimately  there  was  no 
dispute  as  to  the  fidmess  of  the  transacticm  on  SinqMm't 
part ;  for  though,  upon  his  direct  examination,  JUacartu^ 
swore  to  the  best  of  his  belief  that  the  consideradon  was  in- 
adequate, and  almost  altogether  swallowed  up  by  tlie  par- 
chase  money,  yet  upon  his  cross^xamination,  when  oertaia 
facts,  which  he  appeared  to  have  forgotten,  were  stated  Co 
him,  he  admitted  that  such  being  the  case,  Mr.  Sin^pmm  had 
paid  a  fair  value  for  the  estate. 


Mr.  L.  Dohbyn^  the  son  of  the  solicitor  who  had  been 
employed  by  the  Thompsons  in  1822  to  assert  their  claims, 
was  also  examined.  He  stated  that  the  Plaintiff,  Maajf 
7%ompsony  had,  in  the  year  1822,  handed  to  his  father  the 
articles  of  1771,  and  that  his  fiither  wrote  a  letter  to  Ifr. 
SimpsoUj  and  that  the  answer  was  sudi  as  to  prevent  his, 
deponent's  father,  taking  any  further  steps.  He  also  stated 
that  the  Plaintiff,  Henry  Thompson^  had  been  abroad  ever 
since,  and  that  upon  his  return  lately  he  had  obtained  the 
articles  from  the  deponent,  in  whose  possession  they  had 
remained  ever  since  they  had  been  handed  to  deponent's  &- 
ther  by  the  Plaintiff,  Henry  Thompson. 


Mr.  Bumsidef  the  surviving  witness  to  the  deed  of  1794, 
was  examined  on  behalf  of  the  Defendant,  Simpson;  his 
evidence  was  as  follows  : — ^^  I  was  a  subscribing  witness  to 
the  execution  of  the  deed  of  1794,  by  which  the  lands  of 
Derrycreevy  were  conveyed  to  Thomas  Simpson.  The  said 
Henry  Thompson  did  duly  sign,  seal,  and  deliver  the  said 
deed  in  my  presence,  in  the  house  of  one  Francis  Liitle^  in 
the  town  of  Augher,  in  the  said  county;  Robert  TXoaqpaoa, 
the  eldest  son  of  said  Henry  Thompson^  did  also  at  the 
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same  time  execute  said  deed  in  my  presence ;  Francis  Mor- 
cariney^  gentleman  attorney,  was  present  at  the  execution  of 
said  deed,  and  when  same  was  signed  by  said  parties,  Ma* 
cartney  acted  as  attorney  for  the  said  Henry  Thompson,  On      stat^mtnt, 
that  occasion  the  said  Henry  Thompson  came  to  the  house 
of  said  Macartney^  at  Stone  Park,  in  the  County  of  Fer- 
managh, where  I  then  was  for  the  purpose  of  going  to  meet 
the  said  Thomas  Simpson  at  Augher,  for  the  purpose  of 
executing  said  deed ;  and  the  said  Robert  Thompson  not 
having  come  there  with  his  father.  Macartney  said  that  he 
\¥as  a  necessary  party,  and  a  messenger  was  sent  for  him  to 
where  he  resided,  near  to  said  Macartney^ s  house ;  the  said 
Henry  and  Robert  Thompson^  the  said  Francis  Macartney y 
and  I,  set  out  together  for  Augher  to  meet  said  Thomas 
Simpson^  and  we  all  assembled  at  the  house  of  the  said 
Francis  Little^  where  said  deed  was  executed  as  aforesaid ; 
and  I  saw  the  said  Henry  Thompson,  and  said  Robert  Thomp- 
son^ both  sign  the  same  deed  and  no  other,  and  same  was 
the  deed  of  conveyance  of  the  said  lands,  situate,  as  I  un- 
derstood at  the  time,  to  be  near  the  town  of  Aughnacloy, 
in  said  county  of  Tyrone." 


Mr* F.Macartneyy  upon  his  cross-examination,  stated  that 
he  had  acted  in  the  transaction  of  the  sale  as  solicitor  for 
Mr.  Henry  Thompson  and  his  eldest  son,  Robert  Thomp- 
son ;  that  it  was  understood  by  all  parties  that  it  was  the 
fee  simple  and  inheritance  of  the  lands  that  were  sold,  and 
not  merely  the  life  estate  of  the  said  Henry  Tliompson. 


In  addition  to  the  above  evidence,  a  draft  of  the  deed  of 
1794  was  produced,  and  proved  in  the  cause;  this  draft  con- 
tained no  recitals  whatsoever.  The  following  opinion  of 
Mr.  Stewart  King  (in  whose  handwriting  the  draft  appeared 
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to  be)  was  written  in  the  fold.     "  Mr.  TkonqisoH  should 

m 

give  Mr.  Simpson  a  bond  in  such  penalty  as  may  be  agreed 
on,  and  such  additional  security  in  said  bond  as  Mr.  S»p- 
son  may  think  fit,  to  indemnify  him  from  the  rent.  For  the 
greater  security  of  the  purchaser,  I  have  made  Mr.  JMa- 
cfurtney  a  party  in  this  deed  of  release.  He  will  obsetre, 
however,  that  he  is  not  bound  by  any  covenant  in  the  deed, 
save  the  last,  which  is  agdnst  incumbrances,  put  on  the  land 
by  himself,  and  against  which  he  may  with  safety  corenaat ; 
but  he  is  made  a  mere  consenting  party  to  the  deed^  testified 
by  his  signing  the  same,  and  I  add  him  tiiereto  on  account 
of  his  having  been  a  trustee  in  the  opening  of  the  estate.  I 
think,  upon  the  necessary  searches  being  made,  and  on 
SimpsovCs  being  certain,  that  no  incumbrances  from  judg- 
ments, recognizances,  &c.,  affect  the  lands,  that  the  pur- 
chase may  be  fully  completed,  and  this  deed  executed." 


Afiter  witnesses  had  been  examined  in  this  cause,  and 
publication  had  passed,  a  notice  was  served  by  the  solicitor 
of  the  trustees  of  the  Defendant,  John  Simpson's  marriage 
settlement  claiming  some  trust  in  the  subject  matter  of 
the  suit  on  behalf  of  Mrs.  John  Simpson,  the  wife  of  the 
Defendant ;  this  claim  having  been  persbted  in,  a  sapple- 
mental  bill  was  filed  against  John  Sinqfson  and  his  wife, 
the  trustees  of  their  settlement,  and  their  two  infrnt  child- 
ren, seeking,  as  against  them,  the  relief  prayed  in  the  origi- 
nal bill  against  the  Defendant,  John  Simpson. 

The  only  question  in  the  supplemental  cause  was  as  to 
the  costs  of  it. 


The  cause  was  first  heard  before  LordPbmheij  in  Trinity 
Term,  1841,  when  his  Lordship  was  pleased  to  dismiss  the 
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Plaintiff's  bill  without  costs;    and  from  this  decree  the 
present  appeal  was  brought. 


1841. 

— V— 


Mr.  Serjt.  fVarren^  Mr.  T.  B.  C  Smithy  Mr.  Keatinge, 
and  Mr.  Charles  Andrews,  for  the  Plaintiffs. 

The  Plaintiffs  are  clearly  entitled  to  the  relief  which  they 
have  prayed  for  by  their  bill ;  it  cannot  be  doubted,  that  this 
Court  would,  if  called  upon  to  execute  the  articles  of  1771, 
have  given  a  life  estate  to  the  &ther,  Henry  Thomps&n,  with 
an  ultimate  remainder  in  de£Eiult  of  appointment  by  Henry 
Thompson  or  his  wife,  to  the  children  of  the  marriage  as 
tenants  in  common  in  fee.  Such  was  plainly  the  intention 
of  the  parties  to  this  instrument.  On  looking  to  the  next 
clause  the  words  ^^  such  issue"  occur,  and  these  words  ex 
cancessis  give  the  fund,  there  referred  to,  to  all  the  children 
in  equal  shares ;  if  so,  how  can  the  Defendants  get  over  the 
reference  contained  in  the  word  ^^  such"  ?  Such  issue  must 
mean  the  same  as  was  described  before ;  but  even  if  this 
second  clause  did  not  exist,  upon  the  authorities,  these 
articles,  if  to  be  executed  by  the  Court,  must  be  effectuated 
by  giving  an  ultimate  limitation  to  all  the  children  as  te- 
nants in  common  in  fee.  In  Bushdl  v.  BusheU(a)  Lord 
Redesdakf  speaking  of  an  instrument  executed  upon  mar- 
riage, where  the  limitation  was,  after  the  death  of,  among 
other  persons,  the  intended  husband  and  wife,  to  the  use 
of  the  issue  to  be  begotten  of  the  marriage,  in  such  shares 
as  the  husband  and  wife  should  appoint,  says,  *^  the  whole 
of  this  instrument  is  incorrect ;  it  seems  to  have  been  con- 
sidered as  notes  for  a  future  settlement ;  the  children  were 
intended  to  take,  not  by  appointment  merely,  but  also 
in  de£Eiult  of  appointment,  though  no  such  provision  is  in- 
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serted.     If  a  bill  had  been  filed  in  this  Coart  for  the  pur- 
pose of  executing  that  settlement,  I  should  ooncdve  it 
ought  to  be  to  Edward  (the  husband)  for  life,  and,  subject 
to  the  limitations,  to  Edward  and  EUzabeih  (the  wife),  th^ 
to  the  children,  in  such  shares  as  husband  and  wife  should 
appoint,  and  in  default  of  appointment  to  the  children  as 
tenants  in  oommon."      Again,  in  Taggart  r.  Tagffart(a} 
the  same  eminent  Judge,  when  called  upon  to  deal  with  ar- 
ticles, where  a  limitation  to  issue  lawfully  begottan  oceumd, 
stated,'  that  if  a  settlement  had  been  executed  puimiaiii  to 
the  articles,  the  disposition  would  have  been  to  the  ehildien 
as  tenants  in  common.     In  Swift  v.Swf/t(b)^  the  latest 
case  on  the  subject,  where,  by  marriage  articles,  property 
was  agreed  to  be  settled  on  the  husband  for  life,  with  re- 
mainder to  the  wife  for  life,  and  after  the  death  of  the  siv- 
vivor,  on  the  issue  of  the  marrii^e^  living  at  the  death  of 
the  survivor  of  the  husband  and  wife,  in  certain  shares,  and 
if  there  should  be  no  issue  then  living,  then  as  the  husband 
should  appoint ;  the  Vice  Chancellor  held  cleariy,  that  is- 
sue meant  children,  and  as  there  was  only  one  child,  who 
died  in  the  life-time  of  the  fether,  that  he  was  consequently 
entitled  to  the  fund.     If  then  the  Court  be  of  opinion,  that 
such  is  the  true  construction  of  those  articles,  the  other  pmnts 
raised  by  the  Defendants  must  entirely  fail.      The  Statole 
of  Limitations  is  out  of  the  case,  for  the  Plaintifis  are  within 
time ;  their  right  only  accrued  in  the  year  1820,  upon  the 
death  of  their  father,  and  they  filed  their  bill  in  1837,  at 
the  same  time  satis&ctorily  accounting  for  the  intermediate 
delay.     As  to  the  fine  and  non-claim,  the  Court  will  re- 
member that  Henry  Thompson^  when  he  levied  that  fine, 
was  a  trustee  for  his  children,  and  that  the  evidence  of  4#a- 


(a)  1  Sch.  k  L.  84. 
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cctrtney  in  the  cause  most  satisfiaetorily  establishes,  that         1841. 
Simpson  had  full  notice  of  those  articles,  and  of  course  of    Thohpsox 
the  trusts,  by  which  the  lands  were  bound;  and  did  the  evi- 
dence of  Macartney  want  corroboration,  there  is  the  in- 
dorsement upon  the  draft  of  the  deed  in  Mr.  King^s  hand- 
writing, which  shows,  that  he,  as  counsel  for  Simpson, 
must  have  had  those  articles  before  him.     There  is  thus  a 
c]ise  of  express  trust  and  notice,  and  the  only  question  which 
remains  upon  this  part  of  the  evidence  is,  can  the  case  of 
SaUbury  v.  Bagott(a),  so  far  as  it  decided  that  a  fine  and 
nonclaim  barred  a  trust,  be  upheld  ?  In  Kennedy  v.  Daiy{b) 
Lord  Bedesdale  observes  upon  that  case  as  unsatisfactory, 
and  clearly  shows  that  it  could  not  now  be  supported.  Be^ 
sides,  it  is  very  questionable  how  far  a  fine  can  operate  in 
this  country,  where  there  is  a  registry.    As  to  the  presump- 
tion of  there  being  an  appointment  to  Robert,  the  eldest 
son,  this  point  was  made  on  the  occasion  of  the  former 
hearing  for  the  first  time ;  it  is  not  raised  upon  the  plead- 
ings, nor  in  any  manner  referred  to,  and  the  Court  will  not 
presume  such  an  appointment,  which  would  be  most  inju- 
rious in  its  general  practical  consequences.     The  Court 
would  thereby  give  a  great  encouragement  to  the  firaudulent 
exercise  of  powers  by  needy  and  distressed  parents.  In  this 
case  the  evidence  goes  to  prove  Mr.  Thompson  a  very  in- 
volved man,  and  the  point  now  relied  upon  would  enable 
him,  with  the  least  possible  degree  of  assent  upon  the  part 
of  the  son,  to  dispose  of  the  entire  estate.   The  language  of 
Ijord  Manners,  in  Palmer  v.  Wheeler(c),  is  very  applicable. 
He  says,  ^^see  how  strongly  this  principle  applies  to  the 
present  case.   The  father  owed  money  at  this  time;  it  is  so 


(a)  1  Chan.  Ca.  278;  2  Swanst.        (b)  1  Sch.  &  L.  355,  378. 
603.  (c)  2  Ball  &  B.  18. 
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recited  in  the  deeds,  and  be  was  also  to  receiye  theremuB- 
der  then  advanced.  To  secure  this,  the  son  was  to  be  ap- 
pointee, and  to  join  in  the  mortgage ;  this  is  manifintly  a 
benefit  to  the  Betther/*  This  position  is  not  at  all  in  con- 
flict with  Lord  Elders  decision  in  the  well  considered  ease 
of  M*  Q^e€n  v.  Farqukar{a)^  for  there  every  thing  i^pean 
to  have  been  done  £Eurly  and  with  due  care  of  the  son's  in- 
terest. Lord  Eldon  says(6),  *^  it  does  not  appear  that  the 
setate  sold  for  less  than  its  value;  that  the  son  got  less  than 
the  value  of  his  reversionary  interest ;  but  the  estate  be- 
coming his  absolutely  by  the  appointment,  he  by  an  instru- 
menty  affected  by  nothing  but  the  contents  of  it,  as  the 
owner  of  the  reversion  accedes  to  the  purchase,  conveys 
with  his  father  and  mother  in  consideration  of  8000/.,  and 
the  parties  taking  the  conveyance  pay  the  money  to  the 
father,  the  mother,  and  the  son,  to  be  dealt  with  according 
to  their  respective  rights,  that  is,  according  to  their  rights 
in  the  land/'  But  lastly,  even  suppose  that  the  constroD- 
tion  of  the  articles  is  not  such  as  has  been  contended  for, 
the  Defendants  cannot  succeed,  for  they  have  shown  no 
deed,  no  contract  between  Robert^  the  eldest  son,  and  the 
Simpsansj  such  as  this  Court  could  act  upon.  All  that 
Simpson  acquired  was  the  life  estate  of  Henry  TAoMfMs, 
that  he  enjoyed,  and  unless  this  Court  has  very  distinct  evi- 
dence of  a  dealing  between  Robert  and  Simpson  for  Robert t 
inheritance,  it  will  not  presume  that  he  disposed  of  it. 


The  Attorney  General^   Mr.  Moore,  Mr.  Brookif  aod 
Mr.  Burroughs,  for  the  Defendants. 

The  Court  will  be  anxious  to  support  a  long  possession 
like  that  of  the  Defendants,  particularly  where  there  ap- 
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pears  to  have  been  nothing  un&ir  on  the  part  of  the  pur- 
chaser, and  that  he  g^ve  full  value  for  the  estate.  There 
has  been  a  continued  enjoyment  under  the  title,  and  the 
Court  will  make  any  reasonable  presumption  in  the  pur- 
chaser's favour,  and  take  for  granted  that  every  thing  was 
rightly  done ;  although  now,  at  so  great  a  distance  of  time, 
and  after  the  death  of  all  the  parties,  it  cannot,  perhaps,  be 
so  satisfactorily  explained.  In  Nauaille  v.  Greenwaod{a)i 
a  case,  which  in  other  respects  is  applicable  to  the  present. 
Lord  Eldon  said,  '^  we  ought  to  give  credit  to  men  of 
eminence  in  the  profession,  who  were  dealing  for  their  own 
security,  and,  therefore,  must  conceive,  that  the  title  was 
not  accepted  without  examination."  The  articles  of  1 7  7 1 ,  if 
executed  at  the  time  they  were  made,  would  not  have  been 
executed  as  contended  for  upon  the  other  side.  In  Dod  v. 
Dod(b)j  the  limitations  were  very  similar  to  the  present, 
the  ultimate  one  being  to  the  use  of  the  issue  of  the  bodies 
of  the  husband  and  wife ;  and  yet  there,  though  there  was 
no  provision  for  younger  children,  which  makes  it  a  stronger 
case  than  the  present,  the  Court  held  the  estate  should  be 
put  in  strict  settlement,  giving  a  meaning  to  the  word 
<<  issue"  in  those  articles,  which  according  to  the  authority 
of 'LotdHardwicke^  in  Hart  v.  MidMehurst(e)j  it  then  ge- 
nerally received.  In  that  case  Lord  Hardwicke  says,  "  If 
it  had  gone  no  further  than  to  the  issue  of  the  marriage,  and 
a  bill  had  been  brought  for  carrying  the  articles  into  exe- 
cution, the  settlement  must  have  been  to  all  the  issue,  to 
the  first  and  every  other  son,  and  for  default  of  such  issue 
to  the  daughters,  with  proper  remainders,  following  one 
after  another.     I  have  known  several  decrees  of  this  kind 


1841. 
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upon  the  words  issue  of  the  marriage/'      With  these  aotho- 
rities  in  the  Defendant's  favour,  and  having  regard  to  the 
period  at  which  these  articles  were  made  and  the  purchase 
completed,  it  is  impossible  for  the  Court  now  to  say»  that 
any  other  construction  can  be  given  to  them.     Cordwdl  v. 
Mackrill(a)  is  a  distinct  authority  in  support  of  the  De- 
fendant's case ;  there  Lord  Northington  refused  to  give  re^ 
lief  against  a  purchaser  for  valuable  consideration,  con- 
ceiving that  it  would  be  most  dangerous  so  to  do,  and 
would  make  great  confusion  in   property.      When  these 
articles  were   made,   the  covenant  was,   that   within  six 
months  they  should  be   carried  into  effect  by  proper  con- 
veyances.   Can  it  be  possible  then,  supposing  that  the  rak 
of  construction  is  now  different  from  what  it  then  was,  that 
this  Court,  following  the  present  rule,  will  deprive  a  fair  and 
bofiajide  purchaser,  of  the  year  1794,  of  his  estate,  when, 
had  these  parties  been  diligent,  had  they  obeyed  the  ar- 
ticles, such  deeds  would  in  all  probability  have  been  ex- 
ecuted, as  would  have  given  complete  indemnity  to  the 
purchaser.     As  to  the  criticism  upon  the  word  <<  issue"  and 
**  such  issue,"  it  is  perfectly  valueless ;  the  sentences  ^k 
quite  distinct,  relate  to  property  of  quite  a  different  kind, 
and  it  is  not  disputed  that  all  the  children  are  included  in  the 
word  '*  issue"  when  it  first  occurs ;  all  that  is  contended 
for  is  this,  that  the  children  are  to  take  successively  in  the 
one  case,  when  they  are  to  take  share  and  share  alike  in 
the  other ;  and  that  such  was  the  general  mode  of  settling 
estates  and  money  funds  cannot  be  questioned*  If,  then,  the 
Defendant's  construction  be  the  correct  one,  it  is  plain  his 
title  cannot  be  impeached.     The  equitable  tenancy  in  tail 
of  Robert^  in  these  lands,  was  barred  by  the  recovery  of 


{a)  2  Eden,  344 ;  Ambl.  515. 
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1 794 ;  and  whether,  as  is  stated  in  the  evidence  of  Bum- 
side^  he  was  an  executing  party  to  the  deed  of  purchase,  or 
whether,  as  is  alleged  by  Macartney^  he  was  not,  becomes 
immaterial,  inasmuch  as  his  assent  at  least  must  be  pre- 
sumed, and  his  father  having  the  entire  legal  estate,  ren- 
dered his  joining  in  the  conveyance  unnecessary.  Supposing, 
however,  the  Court  to  be  of  opinion,  that  the  articles  should 
receive  a  di£ferent  construction,  nevertheless  the  Plaintiff's 
bill  must  be  dismissed,  and  the  decree  of  Lord  Plunket  af- 
firmed ;  for  here  is  a  fine  and  non-claim,  without  notice, 
which  unquestionably,  upon  all  the  authorities,  concludes 
the  case ;  but  even  if  any  notice  be  in  the  case,  it  is  such 
a  notice  as  cannot  affect  a  purchaser  for  value,  for  it  is 
only  a  constructive  notice,  which,  in  Bell  v.  Bell{a)y  was 
held  insufficient.    Mere  constructive  notice  is  not  sufficient 
to  get  rid  of  the  statutory  right  given  by  the  Statute   of 
Fines(A)  ;  the  notice  should  be  such  as  amounts  to  actual 
fraud  in  the  purchaser.     The  cases  are  clear  upon  the  point. 
The  first  is  Le  Neve  v.  Le  Neve{c)^   decided  by  Lord 
Hardtuickey  and  which  has  been  since  always  followed. 
Then  came  Joll(mdv.Stainbridge(d) ;  where  hordAlvanley 
said,  "  that  it  must  be  satisfactorily  proved,  that  the  per- 
son who  registers  the  subsequent  deed  must  have  known 
exactly  the  situation  of  the  persons  having  the  prior  deed ; 
and,  knowing  that,  registered  in  order  to  defraud  them  of 
that  title  he  knew  was  in  them.     He  was  glad  to  find  Lord 
Hardwichcy  in  Hine  v.  Dodd{e\  said,  nothing  short  of 
actual  fraud  would  do."     Lastly,  there  is  JVyatt  v.  Bar-- 
weU{f)  to  the  same  effect.     But  what  is  the  evidence  of 
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notice  here:  the  testimony  oi Macartney  is  contradicted 
by  Bumside,  as  well  as  by  beings  of  that  minute  chaiacter 
which,  after  such  a  lapse  of  time,  and  bearing  out,  ss 
it  does,  the  entire  of  the  Defendant's  case,  must  be  looked 
upon  with  some  suspicion.  The  Statute  of  Limitatioiim 
has  also  run  against  the  parties  ;  for,  though  it  must  be 
admitted  that  they  are  within  the  twenty  years,  yet  the 
late  Statute  having  left  it  discretionary  with  this  Court  to 
refuse  relief  within  a  shorter  period  than  twenty  years,  par- 
ticularly in  cases  of  grievanee  and  hardship,  it  is  submitted 
that  in  this  case,  where  there  has  been  a  possession  by  the 
purchaser  for  nearly  half  a  century,  and  an  aoquiescence 
on  the  Plaintiff's  part  for  seventeen  years,  for  the  evidence 
in  the  cause  shows  they  were  aware  of  their  rights  in  1822, 
it  comes  entirely  within  the  principle  saved  by  the  Act, 
and  acted  upon  by  this  Court  in  several  cases,  that  is,  of 
treating  a  less  period  than  twenty  years  as  quite  sufficient 
to  bar  rights,  which  have  been  slept  upon.  And  lastly,  this 
bill  must  fail,  for  the  parties  here  seek  to  have  only  a  por- 
tion of  the  trusts  of  this  deed  carried  out,  whereas  it  is  a 
well  established  principle,  that  a  party  seeking  to  carry 
any  part  of  a  deed  into  effect,  must  either  show  a  satis- 
&ctory  reason  for  asking  only  for  a  part  of  the  trusts  to  be 
effectuated,  or  pray  that  the  trusts  of  the  deed  generally,  and 
all  the  rights  under  it,  should  be  executed.  Tie  salutary 
consequences  of  this  rule  are  well  exemplified  in  the  pre- 
sent case ;  for  it  may  be,  and  there  is  nothing  to  the  con- 
trary appearing  in  the  cause,  that  the  shares  of  the  other 
portions  of  the  trust  funds  received  by  the  Plaintiffs,  equal 
the  portion  of  the  estates  sold  to  the  Defendant's  testator; 
and  if  so,  as  the  Defendants  are  clearly  entitled  to  whatever 
Robert  was  entitled  to,  their  title  to  the  present  estate  must 
be  supported.     Upon  this  last  ground  it  is  submitted,  the 
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Defendants  must  succeed ;  and,  as  the  case  is  one  of  extreme 
hardship,  succeed  in  altogether  dismissing  the  present  bill, 
without  giving  the  Plaintiffs  liberty  to  amend  or  make  a 
new  case. 
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Thb  Lord  Chancellor  : — 

This  case  is  surrounded  by  many  difficulties.  I  feel 
anxious,  if  I  can,  to  support  a  title  depending  upon  a  pos- 
session so  long  undisturbed.  The  bill  is  filed  by  the 
children  of  Mr.  Henry  Thompson^  claiming  a  portion  of 
the  settled  estates  upon  this  ground  (and  that  as  against  a 
purchaser),  that  the  property  was  not  discharged  from  the 
uses  of  certain  articles  entered  into  upon  his  marriage  with 
their  mother  Letitia  Noble.  By  those  articles,  which  bear 
date  the  13th  of  April,  1771,  after  reciting  a  certain  previous 
deed  of  April,  1770,  whereby  Mr.  Henry  Thompson  was  enti- 
tled to  a  reminder  in  fee  expectant  on  the  decease  of  his  fa- 
ther, Mr.  Henry  Thompson  and  his  father  entered  into  a  cer- 
tain arrangement  with  respect  to  thissettled  property,and  also 
to  a  sum  of  lOOOZ.,  which  was  the  fortune  oi Letitia  Noble, 
the  intended  wife ;  and  in  those  articles  the  following  co- 
venant occurs :  Thirdly,  for  the  considerations  aforesaid, 
and  in  order  to  make  some  provision  for  the  issue  (if  any 
there  shall  be)  of  the  said  intended  marriage,  the  said  Henry 
doth  hereby,  for  him  and  his  heirs,  covenant  with  the  said 
William  Noble,  his  executors  and  administrators,  that  with- 
in six  months  after  the  celebration  of  the  marriage,  he,  the 
said  Henry,  and  his  heirs  and  assigns,  will,  by  conveyance 
or  conveyances,  to  be  approved  of  by  the  counsel  of  the 
said  William  Noble,  his  executors  or  administrators,  settle 
and  assure  such  estates  and  interests,  as  the  said  Henry  is 
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now  entitled  unto  in  the  lands  in  question,  so  that  imme- 
diately after  the  death  of  the  said  Henry ^  the  same  go  to  and 
be  vested  in  the  issue  of  the  said  Henry  by  the  said  JLetitia; 
and  that  such  issue  shall  also  be  entitled  to  a  farther  sum 
of  IOOO/.9  to  be  charged  on  all  other  the  real  and  personal 
estates  of  the  said  Henry  not  herein  comprized,  but  in  such 
shares  and  proportions  as  he  by  deed  or  will,  attested  by 
three  witnesses,  shall  direct  or  appoint ;  and  failing  such 
direction  or  appointment  by  him,  then  in  such  shares  and 
proportions,  as  the  said  Letitia  (provided  she  survives  the 
said  Henry)  by  deed  or  will,  in  like  manner  attested,  shall 
direct  or  appoint ;  and  fiailing  such  direction  or  appoint- 
ment by  them  both,  then  in  equal  shares,  if  there  be  more 
than  one  of  such  issue,  born  in  the  smd  Hennfs  life-time, 
or  ift  a  reasonable  time  after  his  death. 


I  think  upon  the  construction  of  these  articles,  it  would  be 
difficult  to  say  that  the  word  ^Mssue"  does  not  mean  children; 
that  is  the  natural  import  of  the  expression  in  such  a  settle- 
ment, and  particularly  where  it  is  referred  to  issue  '^  living 
in  the  life-time  of  the  husband,  or  born  in  a  reasonable 
time  after  his  death."  It  is  said,  that  the  language  is  am- 
biguous ;  and,  upon  the  one  side,  it  is  contended  that  all 
the  dispositions  of  the  real  estate  cease  at  the  words  *'  go 
to  and  be  vested  in  the  issue  of  the  said  Henry  by  the  said 
Letitia^^  and  that  all  that  follows  in  the  clause  is  confined 
to  the  1000/. ;  while,  on  the  other  side,  it  is  argued,  that 
the  whole  of  the  disposition  applies  to  both  the  properties. 
I  think  that  is  the  natural  construction,  and  that  the  words 
'*  and  that  such  issue  shall  be  entitled  to  a  further  sum  of 
1000/.,"  &c.,  are  to  be  taken  as  in  addition  to  what  went 
before.  It  is  said  the  gift  of  the  1000/.  is  put  as  it  were 
in  opposition  to  the  settlement  of  the  real  estate ;  but  the 
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real  estate  and  the  money  are  both  given  to  the  issue. 
It  seems  to  me  that  the  settlement  is  composed  of  the 
lOOO/.  and  the  lands;  *^  but"  the  property  is  to  be  taken 
in  such  shares  as  the  father  and  the  mother  may  appoint ; 
and  the  will,  by  which  the  appointment  is  to  be  effected, 
is  required  to  be  attested  by  three  witnesses.  It  was  not 
usual  to  require  three  witnesses  to  the  execution  of  a  will 
disposing  of  mere  personal  estate ;  but  it  has  been  thought, 
that  when  exercising  a  power  over  real  estate  there  should 
be  three  witnesses.  That  is  no  doubt  a  slight  circum- 
stance, but  slight  circumstances  are  of  importance  in  a  case 
of  difficulty  or  doubt ;  and,  upon  the  whole,  I  think  the 
clause  included  both  the  real  estate  and  the  1000/. 
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But  at  this  great  distance  of  time  I  ought  to  be  sure 
that  I  can  come  to  that  construction,  without  a  possibility 
of  being  mistaken,  to  justify  me  in  acting   upon  it  as 
against  a  bona  fide  purchaser.     There  can  be  no  doubt  that 
the  parties  in  1794  were  aware  of  these  articles ;  and  it  may 
be,  that  relying  upon  the  authority  of  Dod  v.  Dod{a)y 
they  supposed  the  Court  would  execute  these  articles  by 
giving  the  eldest  son  Robert  an  estate  tail  in  the  lands. 
On  this  part  of  the  case  my  attention  was  much  drawn  to 
an  indorsement  on  the  back  of  the  Defendant's  deed  of  con- 
veyance of  1794.     This  indorsement  appears  to  be  in  the 
handwriting  of  the  purchaser's  counsel,  and  is  a  remarkable 
one.     I  am  not  very  sure  that  the  parties  were  not  looking 
to  a  bond  of  indemnity  respecting  title.     The  words  are : 
'*  Mr.  Thompson  should  give  Mr.  Simpson  a  bond  in  such 
penalty  as  may  be  agreed  on,  and  such  additional  security 
in  said  bond  as  Mr.  Simpson  may  think  fit  to  indemnify 
him  from  the  rent."      Now  I  see  no  rent  to  which  this  in- 
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demnity  can  apply.  It  seems  to  me  that  tbe  fiist  part  of 
the  requisition  was  made  as  much  against  a  defidct  of  title» 
as  an  indemnity  against  the  additional  rent,  I  ha?e  a 
strong  impression  that  this  bond  was  intended  for 
purpose,  which  on  the  foce  of  it  is  not  expressed. 


Under  these  circumstances,  in  1794,  there  bein^  sevea 
children  living  of  the  marriage,  one  having  died  in  die 
fiither's  life-time,  and  the  construction  being  either  that 
Robert  was  tenant  in  tail  of  all  the  real  estate,  or  that  he 
had  a  vested  estate  in  two-eighths  of  it,  subject,  however, 
to  be  displaced  by  the  power  of  appointment  giTen  by  the 
articles ;  a  treaty  is  entered  into  betwe^  Mr.  jStntpson  and 
Mr.  JTumipsanf  the  father,  for  the  disposing  of  a  sratll 
portion  of  the  real  estate ;  the  property  included  is  ihe 
articles  being  extensive,  consisting  of  three  denominalioBs 
of  fee  simple  lands  in  the  county  of  Tyrone.     The  mamer 
of  perfecting  the  tide  was  singular.     Tlie  first  st^  they 
took  was  for  the  fiither  to  act  alone  without  tike  son,  ami 
to  levy  a  fine  of  these  lands.    The  fiither  hai^  as  to  this 
property  (independent  of  the  articles),  a  legal  estate  in  fee; 
but  upon  the  conveyance  of  1770,  which  is  very  unaoconEte 
and  untechnical,  diere  seems  to  have  arisen  a  doubt  whe- 
ther the  legal  estate  did  not  remain  in  the  releasee  Gted- 
staneSi  and  therefore,  Mr.  Thompson  made  the  cohetresses  of 
Oledatanes  parties  to  the  levying  of  the  fine.   It  was  levied 
to  Mr.  Macartney  ;  but  as  no  deed  was  executed  dedariif 
or  leading  the  uses  of  that  fine,  and  as  no  coasideratian 
passed  between  Henry  Thompson  and  Macartney^  the  use 
would  have  resulted,  and  consequently  Henry  ThompKm 
would  have  again  become  seised  in  fee,  and  the  estate  after 
the  fine  would  have  just  stood  as  it  did  before,  but  fot  the 
recovery  afterwards  suffered  ;  for  which  purpose  I  must  hoU 
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that  the  fee  remained  in  Maeartney^  in  order  that  he  might 
become  a  good  tenant  to  the  prcp^e. 

In  this  recorery  the  father  and  his  son  Robert  were  both 
Touched.  What  then  is  the  opemtion  of  that  recovery  ?  If 
tbe  son  was  tenant  in  tul,  it  woold  bar  his  estate  tail,  and 
destroy  all  the  subsequent  remainders;  but  if  he  were 
not,  then  the  legal  estate  would  result  to  the  father  in  fee, 
subject,  however,  to  the  equities,  which  he  had  by  the  ar« 
tides  created  as  against  hknself. 


1841. 


Tbompson 

V. 

Simpson. 


Jttdgment. 


Then  the  £Etdier  and  Mr.  Macartney,  who  was  plainly 
an  unnecessaiy  party,  conveyed  to  the  purchaser.  If  it 
appear,  that  the  son  joined  in  the  recovery  for  the  purpose 
of  baning  his  equitable  estate  tail,  in  order  to  enable  his 
father  to  convey,  which  is  a  fair  presumption,  it  woidd  be 
impossible  for  any  P>vty  now  to  impeach  the  title  of  the 
peison  claiming  under  the  cooveyance  of  1794,  for  there 
\rould  be  a  recovery  for  the  purpose  of  barring  the  equi- 
table title,  and  a  eonveyaace  by  the  feither,  who  had  the 
legBiL  estate  in  fiee,  which  might  be  considered  as  dis- 
charged £com.  the  estate  taii  in  consequence  of  the  son's 
joining  ia  the  vecoivery.  I  akoukl,  tfaerefioore,  be  of  opi- 
nion, upon  the  whole  of  the  transaction,  if  the  son  had 
been  tenant  in  taal^  that  the  purchaser  had  obtained  a 
good  title,  although  certainly  not  by  a  very  regular  pro- 
cess. And;  no  doubt  soeh  was  the  opinion  of  the  parties 
engaged  in  the  transaction  of  1794,  for  I  find  professional 
persons  were*  employed  upon  bolh  sides. 


If  the  true  reading  of  the  clause  in  the  articles  be,  that  I 
should  stop  at  the  first  part  of  it,  the  purchaser's  title  cannot 
perilaps  be  inipi^ed ;  but  supposing  all  the  children  were 
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entitled,  as  contended  for  by  the  PIainti£&,  the  portion,  wludi 
the  eldest  son  took  in  de&ult  of  appointment,  was  an  dghth, 
and  as  heir  at  law  to  the  deceased  child  he  took  another 
eighth,  thus  giving  to  him  a  fourth  of  the  entire  estate. 
As  to  this  fourth,  Robert  Thompson  the  son,  and  all  otheis, 
would  be  estopped  from  saying,  that  the  steps  taken  had 
failed  to  give  a  good  title  to  the  purchaser ;  and,  after  the 
lapse  of  half  a  century,  it  would  be  too  much  to  pennit  a 
party  to  come  into  a  Court  of  Equity  to  set  aside  that  pur- 
chase. Under  those  circumstances  the  question  would  be 
free  from  doubt  as  to  the  one-fourth ;  but  then  what  is  to  be 
done  as  to  the  other  three-fourths.  It  is  said,  there  wk 
notice  to  the  purchaser  of  the  articles  of  1771,  and  the 
legal  estate  having  been  conveyed  to  him  from  the  &ther, 
who  must  be  treated  as  a  trustee,  that  he  stood  in  the 
father's  place,  and  is  bound  by  the  articles.  I  am  im- 
pressed with  the  conviction  that  there  is  proof  of  dear 
notice,  and  that  every  one  of  the  steps  taken  by  the  pur- 
chaser for  the  purpose  of  perfecting  his  title,  can  only  be 
explained  by  supposing  that  he  was  aware  of  those  artides, 
for  no  man  can  suggest  a  reason  for  the  levying  of  the  fine, 
or  the  suffering  of  the  recovery,  but  in  reference  to  tiie 
rights  of  the  parties  under  these  articles ;  and  when  I  find 
acts  consistent  with  the  articles  and  the  rights  of  the  par- 
ties, I  cannot,  for  the  protection  of  a  party,  no  matter  how 
meritorious,  suppose  that  these  persons  dealt  with  each 
other  in  a  manner,  which  they  knew  to  be  inconastent 
with  such  rights.  The  evidence  of  Mr.  Macartney  is  con- 
clusive as  to  notice.  But  this  evidence  has  been  impeached. 
It  is  said  his  memory  has  failed  in  this  respect,  and  thete 
are  hints  as  to  want  of  character ;  but  to  tiiem  I  do  not 
pay  attention.  If  his  evidence  was  uncorroborated,  I  might, 
a»  there  is  an  allegation  of  its  coming  by  surprise  on  the 
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parties,  put  the  question  of  fact  into  a  train  of  inquiry  ;  but 
the  witness  has  sworn  directly  to  the  fact ;  he  is  corroborated 
by  the  circumstances,  for  it  appears  that  the  parties  them- 
selves were  under  an  impression  that  they  could  make  a  title 
under  the  articles.  The  indorsement  upon  the  draft  of 
the  deed,  which  is  proved  to  be  in  the  handwriting  of  Mr. 
King^  and  which  is  deserving  of  great  weight,  shows  that 
he  must  have  had  the  articles  before  him.  [Here  the  Lord 
Chancellor  read  the  indorsement.] 
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The  whole  matter  before  me,  aided  as  it  is  by  the  evidence 
of  Macartney^  shows  clearly  that  there  was  notice  of  the 
articles.  I  am  aware  of  the  danger  of  sending  a  question  of 
this  sort  to  a  jury,  and  I  only  recollect  one  instance,  in  which 
a  question  of  notice  was  so  sent.  It  would  be  most  dan- 
gerous to  send  such  a  question  to  that  tribunal,  because 
notice  in  the  view  of  the  Court  may  not  be  the  same  as 
notice  in  the  common  apprehension  of  a  jury ;  and  a  jury 
would  have  a  great  and  natural  disposition  to  support  a 
title  after  an  enjoyment  of  many  years.  Most  juries  would 
come  to  the  conclusion,  in  a  case  like  this,  that  there  was 
no  notice ;  but  I  am  bound  to  administer  the  law  accord- 
ing to  the  rules  of  the  Court,  and  as  I  might  be  compelled 
to  come  to  a  different  conclusion  from  the  finding  of  the  jury, 
I  should  only  embarrass  the  case  by  sending  the  question  to 
a  jury.  There  is,  moreover,  the  circumstance  of  these  ar- 
ticles having  been  registered  under  the  Act,  by  which  they 
have  an  operation,  according  to  the  decision  of  Lord 
Medesdaley  in  Bushell  v.  Bush€ll(a),  which  gives  them 
priority  over  subsequent  instruments.  Whether  this  opera- 
tion is  effected  by  making  them  an  equitable  charge,  or  by 


(d)  1  Sch.  k  L.  J  03. 
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creating  them  a  legal  charge,  I  know  not ;  but  by  thai  de- 
cision, registration  gives  an  effect  to  such  inatnuneiita  is 
this  country,  which  they  would  not  have  in  England,  and 
which  makes  them  binding  against  all  subsequent  iitttni- 
ments(a). 


It  was  likewise  contended,  that  there  was  no  such  nolioe 
as  would  take  from  the  purchaser  the  benefit  of  the  fine; 
but  I  am  quite  clear,  that  the  fine  has  no  operation  id 
Equity,  to  protect  the  purchaser,  even  if  there  was  bo 
direct  notice.  The  fine  was  levied  by  the  &tlier,  who  wis 
actually  trustee  for  his  children,  he  having  agreed  to  setde 
the  estates,  upon  the  children;  and,  besides,  the  fiuher 
levied  the  fine,  not  for  the  purchaser,  but  to  make  a  tenant 
to  the  pracipe  ;  it  was  never  intended  to  have  an  advene 
operation  as  ag^ainst  the  son.  The  purchaser  coming  in  wiib 
notice,  could  not  take  a  better  interest  than  the  fiftther  had, 
or  claim  greater  fiivour  firom  a  Court  of  Equity.  A  fine 
by  a  father,  as  trustee,  could  not  give  to  the  purchaser  s 
benefit,  which  the  fether  himself  could  not  take.  If  the 
fiither  had  remained  in  possession,  it  would  clearly  have 
had  no  operation ;  and  the  purchaser  cannot  daim  the  be- 
nefit of  a  fine,  which  would  never  have  had  any  openUkm  in 
the  person  of  his  vendor. 


I  have  been  referred  to  a  long  line  of  authoiitiea  upon 
the  Statutes  of  Registry,  beginning  with  Le  Neve  v.i> 
Neve(b)f  before  Lord  Hardwidte^  and  ending  with  WgeU 
v.  Barwell{c\  before  Sir  WiUiom  Grant.  AU  those 
authorities  prove,  that  in  cases  of  registry,  in  order  to  dis- 


(a)  Treatise  on  Vend.  &  Pur. 
vol.  iii.  p.  369  (n.),  10th  ed. 


(6)  3  Atk.  648. 
(e)  19  Yes.  435. 
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place  a  deed  subsequent  in  date,  but  enrolled  first,  there 
must  be  clear  and  actual  notice.  That  is  a  sound  doctrine, 
but  it  does  not  apply  here.  I  do  not  agree  that  the 
Statute  of  Fines  is  in  pari  materia  with  the  Registry 
Statutes ;  for  fines  operate  adversely  against,  every  one, 
livhich  is  not  so  as  to  the  Re^stry  Acts.  But  in  this  case,  I 
am  of  opinion,  there  was  express  notice,  and,  therefore,  it 
prevents  the  purchaser  from  insisting  upon  the  fine.  If  I 
adopt  this  view,  he  fieurly  seeks  to  support  his  title  under 
the  articles,  although  he  at  first  said,  he  had  no  title  under 
them,  and  indeed  that  he  was  ignorant  of  them.  He  un- 
dertakes to  show  that  the  father  and  his  eldest  son  had  a 
dealing  equivalent  to  an  appointment  in  fistvour  of  that  son, 
under  whom  he  derives.  Many  cases  establish  the  prin- 
ciple, upon  which  this  position  is  sought  to  be  upheld*  If 
I  have  a  right  to  appoint  an  estate  to  one  of  my  children, 
and  that  child  joins  with  me  in  a  settlement  of  the  estate 
upon  his  children,  although  the  grandchildren,  who  may 
be  thus  provided  for,  were  not  the  objects  of  the  power,  yet, 
the  child  joining  with  me  in  that  instrument,  the  Court 
would  consider  this  as  an  appointment  of  the  estate  to  the 
child,  and  then  a  disposition  of  it  by  him  in  &vour  of  the 
grandchildren,  although  not  objects  of  the  power ;  this  has 
been  frequently  recognised,  and  rests  upon  clear  principles 
of  equity(a).  If  there  was  here  such  a  dealing  between  the 
fiither  and  the  son,  the  purchaser  could  make  a  title  under 
the  settlement.  Supposing  the  estate  tail  out  of  the  way, 
and  that  the  son  did  join  in  a  recovery,  for  the  purpose  of 
barring  his  interest,  and  vesting  in  his  father  whatever 
right  he  had,  then  the  case  would  stand  thus : — the  son 
joins  the  fiither  in  a  recovery,  and  the  father  conveys  to 
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(a)  See  the  Treatise  of  Powers,  voL  ii.  p.  28K 
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the  purchaser;  and,  no  doubt,  if  there  was  nothing  ebe  in 
the  case,  it  would  be  one  of  great  difficulty.  The  act  of 
joining  in  the  recovery,  would,  to  say  the  least  of  it,  be 
ambiguous ;  for  it  might  be  difficult  to  consider,  Uiat  die 
son  had  joined  for  the  purpose  of  enabling  the  &ther  to 
convey  a  good  title. 


But  then  it  is  said,  that  the  son  actually  joined  in  the  eon- 
veyance,  a  fact,  which  is  said  to  be  proved  by  Mr.  BwmsUty 
who  was  a  witness  to  the  execution  of  the  deed  of  1794, 
and  which,  if  established,  would  go  &r  to  remove  any  difi- 
culty  consequent  upon  his  joining  in  the  recovery  alone.  It 
is  alleged,  that  there  is  no  statement  in  the  answer  of  any 
such  case,  or  any  title  grounded  upon  it,  and  it  would  be 
dangerous  to  permit  evidence  of  that  sort  to  come  by  sor|Nise 
upon  parties.  When  I  look  at  the  facts  of  the  case,  beUeviiig 
Mr.  Burmide  to  mean  truly  to  represent  what  occuired,  I 
suspect  that  his  statement  is  foimded  in  mistake.  The  pv- 
ties  to  the  deed  of  conveyance  were  the  fother,  Mr.  Macart' 
neyy  and  the  purchaser ;  the  memorial,  it  is  proved  by  one 
of  the  subscribing  witnesses  to  it,  was  executed  by  all  die 
parties  to  the  deed,  and  if  so,  it  is  not  likely  that  another 
seal  was  affixed  to  the  deed  for  a  fourth  person  ;  and  as  Mr. 
Bumsidey  in  his  deposition,  does  not  say  one  word  about 
Macartney  executing  the  deed,  although  Macartmg  wss 
present  and  actually  did  execute  it,  I  am  led  to  think,  that 
Mv.Burnside  having  recollected  the  execution  of  the  deed  by 
two  of  the  parties,  persuaded  himself  that  Robert  the  soo 
executed  the  deed,  as  well  as  Henry  the  &ther.  If  I  think 
this  bill  can  prevail,  I  may  take  means  to  put  that  question 
in  a  course  of  inquiry;  and,  as  both  Mr.  Bumside  aod  Mr. 
Macartney  are  living,  send  it  to  a  jury  for  investigatioD, 
whether  the  deed  was  executed  by  Robert  or  not. 
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But  leaving  that  point  for  the  present,  I  come  to  the  long 
possession  of  the  purchaser  from  1794 ;  and  though  the 
father  did  not  die  until  1821,  yet  the  long  possession  by 
the  purchaser,  in  the  face  of  the  world,  would  appear  in- 
consistent with  a  limited  estate.     Even  since  the  fitther's 
death,  an  interval  of  seventeen  years  has  occurred.     It  is 
said,  however,  the  Plaintiff  are  within  time,  and  stnctly 
speaking  they  are  so,  and  the  counsel  with  great  fEumess 
and  propriety  gave  up  the  point  upon  the  Statute  of  Limi- 
tations. I  should  have  been  of  opinion  that  the  25th  section 
cannot  apply  until  the  time,  when  the  party  seeking  the  re- 
medy himself  becomes  endtled  to  possession.    Unless  a  man 
is  a  mere  trustee  upon  express  trusts,  time  will  run  from  the 
conveyance ;  but  I  take  it  to  be  clear,  that  in  a  case  like 
this,  a  party  entitled  in  remainder  cannot  be  held  bound  by 
the  Statute,  before  the  period  when  his  right  to  possession 
accrues.     Here  the  fieither  had  a  perfect  right  to  convey  his 
life  estate,  and  the  parties  coming  into  this  Court  were  not 
entitled  until  1821..    But  then  the  ground  of  acquiescence 
is  relied  on,  and  it  has  been  observed,  that  the  late  Statute 
of  Limitations  expressly  reserves  the  power  of  the  Court  to 
act  on  the  old  rule  of  acquiescence,  and  does  not  take  away 
its  former  jurisdiction  on  that  head ;  I  have,  therefore,  to 
consider  the  effect  of  this  acquiescence  independent  of  the 
Statute  of  Limitations. 


1841. 
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The  last  point  is  this ;  the  original  articles  comprised 
several  denominations  of  property,  and  the  sale  of  1794  was 
confined  to  a  part  of  the  property  only.  Now  this  bill  as- 
sumes a  singular  shape,  and  asks  for  the  execution  of  the 
articles  of  1771.  I  should  wish  to  be  furnished  with  some 
precedent  to  show  me,  that  a  person  can  come  after  the 
lapse  of  more  than  half  a  century,  and  ask  for  the  cxc- 
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cution  of  a  particular  portion  of  these  articles.    I  am  of 
opinion  there  can  be  no  ground  for  Baying*  that  if  there  br 
many  estates  settled  upon  childten,  those  children  canoM 
recorer  a  part,  without  showing  title  to  the  rest  of  the  pro- 
perty ;  but  here  is  a  power  of  appointment  among  the  chil- 
dren, of  whom  there  were  originally  ei^t,  and  one  of  when, 
iS)  to  say  the  least,  mixed  up  with  the  sale ;  and  can  I  pro- 
ceed in  this  Court,  unless  I  know  what  has  been  done  widi 
the  rest  of  the  property  ?    The  fkther  might  haye  made  ao 
appointment  of  different  portions.  In  the  ease  of  Moryan  d. 
Surman  r.  Surman^a)^  it  was  held,  that  if  a  mixed  fond, 
consisting  of  real  and  personal  property,  be  made  subject 
to  appointment,  it  is  not  necessary  that  each  of  the  oljects 
of  the  appointment  should  hare  a  part  of  each  kind.    The 
fiither  ought  have  appointed  a  portion  of  the  land  only  to 
his  son,  or  he  might,  in  this  case,  by  advancing  the  others^ 
have  left  for  the  eldest  son  a  share  even  greater  in  value  than 
this  claimed  by  the  purchaser ;  and  ought  I  not  to  know  what 
became  of  the  rest  of  the  property  com{»ised  in  the  settle- 
ment ?     I  have  no  means  of  knowing  that  the  fiither  may 
not  have  made  such  a  disposition  of  his  own  property,  as 
would  prevent  his  children  from  coming  forward,  as  tfaej 
now  do  here,  claiming  against  a  defective  title  in  the  par* 
chaser.    Until  I  know  all  the  dispositions  of  the  property, 
how  can  I  know  what  part  fell  to  Robert  $  share  ?    Tht 
children  must  be  aware  of  what  became  of  the  property; 
Henry,  and  those  acting  for  him,  had  a  long  possesion 
of  those  articles ;  the  family  knew  <^  those  articles,  and, 
therefore,  if  I  shall  be  of  opinion  that  the  Plamtift  are  eor 
titled  to  any  relief,  I  must  make  some  inquiries ;  first,  as  to 
the  alleged  junction  of  Robert  in  the  deed,  and  next  as  ^ 


(a)  I  Taunt.  28flL 
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what  has  become  of  the  refiidae  of  the  property  spedfied  in 
the  articles.  I  shall  reserve  my  opinion,  as  to  whether  I  can 
give  the  Plaintiff  any  relief.  I  am  strongly  disposed  to 
sustain  the  title  of  the  purchaser ;  while,  at  the  same  time, 
I  am  bound  to  give  effect  to  the  articles,  according  to  their 
true  construction. 


1641. 


Tbompsoh 

V. 
SlMPSOV. 


JudgmeiU. 


As  regards  the  authorities,  I  mean  further  to  consider 
them;  they  are  stronger  than  I  feel  disposed  to  follow. 
CordweU  y«  MackriU(a)y  is  a  case  of  no  great  authority, 
though  decided  by  a  g^reat  judge.     There  Lord  Northing^ 
ton  seemed  to  think,  that  no  relief  should  be  granted  as 
against  a  purchaser;  but  I  do  not  think  that  case  is  a 
satisfiu^tory  one.    Lord  Narthington  certainly  did  not  lay 
down  a  rule  consistent  with  other  cases,  and  he  relied  upon 
other  circumstances.    It  seems  to  me,  that  where  upon  th^ 
whole  of  the  iffticles  it  is  plain,  what  construction  the  Court 
would  have  put  upon  them,  had  it  been  called  upon  toexeeute 
them  about  the  time  they  were  madej  they  should  be  en- 
forced»  however  difficult  the  construction  may  be,  even  as 
against  a  purchaser  with  notice ;  but  not  after  a  lapse  of 
time,  where  there  is  any  thing  so  equivocal  or  ambiguous 
in  them,  as  to  render  it  doubtful  how  they  oii^ht  to  be 
effectuated  P     The  case  of  Dod  v.  Dod{b)y  which  was  re- 
lied upon,  was  between  the  members  of  the  family,  and  no 
contract  existed,  as  in  the  present  case ;  whether  that  case 
would  now  be  followed,  as  regards  the  mode,  in  which  the 
articles  were  executed,  is  a  question  with  which  I  have 
nothing  to  do.    It  does  not  appear  to  me  to  have  any 
bearing  upon  the  construction  of  the  articles  before  me, 
not  even  so  as  to  raise  a  doubt  in  my  mind.    The  difficulty 


(a)  2  Eden,  344 ;  Ambl.  515.  (&)  Ambl.  274. 


492 


CASES  IN  CHANCERY. 


1841. 


Thompsoh 

V. 
StKPSOll. 


Juifyment, 


here  is  of  a  different  kind.  This,  however,  1  am  prepared 
to  say,  that  at  the  end  of  half  a  century,  I  will  not  fix 
upon  a  purchaser  a  difficult  construction  of  an  ambignoos 
instrument,  which  I  might  be  enabled  to  give  as  between 
the  original  parties,  where  there  has  been  no  sale.  The 
case  otJervaise  v.  The  Duke  of  Northufnberland{a)j  is  a 
remarkable  illustration  of  this,  although  there  the  contract 
rested  in  fieru  There  it  was  insisted,  that  by  the  trae 
construction  of  articles,  a  good  title  could  not  be  made  by 
Mr.  Grey^  and  his  trustees,  to  the  purchaser ;  and  Lord 
Eldofiy  as  he  had  a  doubt  about  the  construction,  felt  do 
difficulty  in  discharging  the  purchaser  from  the  specific 
performance  of  his  contract ;  although  he  afterwards,  when 
called  on  to  execute  the  articles  themselves,  as  between 
the  parties,  and  when  the  rights  of  a  purchaser  were  not 
involved,  without  hesitation  put  a  construction  on  tbe 
articles,  giving  an  estate  tail  to  Mr.  Grey^  in  direct  oppo- 
sition to  the  very  doubts,  upon  which  he  had  discharged  the 
purchaser ;  and  the  person,  who  was  thus  defeated  by  the 
purchaser  on  the  bill  for  specific  performance,  subsequently 
resold  the  estate  to  the  same  purchaser.  The  Court  is 
slow,  after  a  lapse  of  time,  to  put  a  construction  upon  am- 
biguous articles,  adverse  to  a  purchaser,  even  though  it 
would  unhesitatingly  have  come  to  that  conclusion  as  be- 
tween the  parties  themselves. 


Under  all  these  circumstances,  I  am  much  pressed  with 
the  difficulties  of  this  case ;  and,  while  on  the  one  hand  I 
must  not  break  in  upon  the  rules  of  law,  upon  the  other 
hand,  if  I  can  I  will  sustain  the  title  of  the  purchaser; 
and  if  not  for  the  whole,  for  a  fourth  at  least. 


(a)  1  Jac.  k  W.  559.  • 
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The  Lord  Chancellor  : — 

I  have  looked  again  into  the  facts  of  this  case,  and  re* 
considered  the  authorities ;  and,  however  I  may  regpret  it, 
I  cannot  refuse  relief  to  the  Plaintiffs.  The  opinion,  which 
I  threw  out  yesterday  upon  the  construction  of  the  articles, 
has  been  only  confirmed  by  subsequent  reflection  ;  and  as  to 
the  gpround  of  acquiescence,  I  do  not  think  it  exists  to  such 
an  extent,  as  enables  me  to  fitsten  upon  it  for  the  protection 
of  the  purchaser. 


1841. 


Thompson 
Simpson. 


Judgment. 
Dec.  18. 


Reverse  the  decree,  and  declare  that  according  to  the 
true  construction  of  the  articles  of  1771  the  real  estates, 
as  well  as  the  1000/,  thereby  agreed  to  be  settled,  ought 
to  have  been  settled  upon  the  children  of  the  marriage,  as 
the  father  should  appoint ;  and,  in  default  of  such  appoint- 
ment, as  the  mother  should  appoint;  and  in  default  of  such 
appointment,  upon  all  the  children  as  tenants  in  common 
in  fee,  £Dr  the  lives,  and  absolutely,  according  to  the  tenures 
and  natures  of  the  properties.  And  refer  it  to  the  Master, 
to  inquire  whether  any  settlement  was  executed  of  any  part 
of  the  said  property,  in  pursuance  of  the  said  articles. 
And  let  the  Master  inquire  whether  Robert  Thampsorij 
the  son  of  the  said  marriage,  executed  the  conveyance  of 
1794,  in  the  pleadings  mentioned.  And  let  the  Master  in- 
quire whether  any  appointment  was  executed  under  the 
said  several  powers ;  and  how,  and  by  whom,  the  several 
properties,  in  the  articles  mentioned,  and  not  the  subject  of 
this  suit,  have  been  enjoyed  since  the  execution  of  the  said 
articles ;  and  in  whom  the  same  are  now  vested,  and  under 
what  title ;  and  whether  Henry  Thompson^  the  father,  and 
Letitia  Thompson^  his  wife,  in  the  pleadings  mentioned. 


Decree. 
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1841.        died  intestate ;  and  if  they,  or  either  of  them,  made  anill, 

THoxpsoir    let  him  inquire  what  dispontionB  were    auMfe  thereby. 

S1MP8OH.      yfitk  liberty  to  the  Master  to  state  special  eucamstaaeek 

Deer^,       ^^  parties  to  be  examined  on  iateorogatariea;     Reierve 

further  directions  and  costs. 

Rep.  LA.  85.  feL  305,  1841. 


BREDIN  V.  BREDIN. 


By  deed  of  set-  JdY  indenture  of  settlement,  bearing  date  the  8th  of  Sep- 

tlement,  5000^  _  ,^^,  .11  1     i-.         1 

was  dwrged  tember,  1821,  and  made  and  executed  after  the  marna^ 
comprised  with-  of  JoAfi  BredifL  and  Atma  Maria  Bredm,  h»  wife,  JoiM 
ment,  for  the  Bredifi  conYcyed  certain  estates  to  trustees,  upon  trust,  to 
l^nVuhT'  mise  for  the  younger  chikben  of  his  marriage  a  sum  sot 
™r'0.!^aie^hus-  exceeding  5000L,  sud  sum  to  be  divided  amongst  the 
i'^wCT^f^J!"  younger  children  aceordmg  to  his  appoiatmest^  and  in  tie* 
amongsTthose  ^^^^  of  appcHtttmeut,  share  and  shave  alike;  the  settlement 
hy  uTwiiitx^'  contained  all  the  usual  chiuses  for  maintenance,  &c ;  an^ 
er^soti^n^^"  *^®  portiou  foT  younger  children  was  secured  by  a  term  of 

to  his  four 
younger  chil- 

rt"«^"bTdt  Upon  the  5th  of  June,  1829,.  John  Bredin  made  his  will, 
shtf  M  sho^d  '^  thereby,  after  reciting  the  said  indenture  of  settlement 
not  vest  till       of  the  8th  of  September,.  1821,  he,  in  Bwsuaswe  of  the 

twenty-one,  or  r  ^  ,        ,  ^ 

marriage,  and    powers  thereby  reserved  to  him,  directed  that  the  sum  of 

that  in  case  of     '^  '  ' 

any  share  not    50WH.  should  be  equally  divided  between  his  four  youoirer 

vesting,  it  ^         ^  ^    ^ 

should  go  to  the 
survivors,  and 

that  the  accruing  shares  should,  in  like  manner  aa  the  original  shan^  go  over  to  Ibe  anrvivNs  sstf 
survivor.  He  also  directed  that  interest,  at  six  per  cent,  per  annum,  should  be  paid  to  the  nid 
children  upon  their  rsspactive  pottions,  until  the  saroc'  became  vested.  By  hie  will,  he  gaw  s 
further  sum  of  3000/.,  to  be  equally  divided  between  his  said  younger  children,  share  and  thue 
alike,  and  subject  to  the  tame  limitatioos,  in  all  respects,  as  thereinbefore  mentioned  with  m^ 
to  the  said  sum  of  5000/. ; — Hfid,  that  the  younger  children  were  not  entitled  to  interest  npM 
the  additional  sum  of  3009/.,  until  they  had  attained  their  age*  of  twenty-one  years,  or  rcfc 
married. 
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children,  Hannah  Bredin,  EUza  Eugenia  Bredinj  Jane 
Bredin^  aad  Sarah  Bredin^  the  same  not  to  become  rested 
until  such  younger  child,  if  a  daughter,  should  attain  her 
age  of  twenty-one  years,  or  be  married ;  aad  if  a  son,  should 
attain  his  age  of  twenty  one  years ;  and  that  if  any  of  his 
said  younger  children  should  die,  before  he  or  she  should 
become  respectively  entitled  to  his  or  her  share,  the  same 
should  go  and  be  equally  divided  amongst  the  survivors  of 
them,  share  and  share  alike,  and  so  in  Uke  manner  as  to  any 
accruing  share  or  shares ;  but  such  share  or  shares,  whether 

original  or  accruing,  not  to  be  vested  until  the  times  there- 

* 

inbefore  mentioned,  and  tbat  until  the  said  younger  children 
should  respectively  become  entitled  to  their  said  shares  of 
said  sum,  or  to  any  accruing  share  or  shares  thereof  interest 
for  the  same,  in  the  mean  time,  at  the  rate  of  six  per  cent, 
per  annum,  should  be  received  by  his  executors  out  of  his 
said  estates  charged  with  said  sum,  and  be  applied  by  them, 
or  so  much  thereof  as  might  be  necessary,  for  the  mainte* 
nance  and  education  of  his  said  younger  chUdren  respec* 
tively ;  and  he,  by  his  ssad  will,  bequeathed  a  further  sum 
of  3000/.  sterlmg,  to  be  equally  divided  between  his  said 
younger  children,  share  and  share  alike^  and  subject  to  the 
same  limitations,  in  all  respects,  as  thereinbefore  mentioned 
with  respect  to  the  said  sum  of  5000Z. ;  and  he  thereby 
charged  his  houses  in  WiUiam-street,  in  the  city  of  Dublin, 
and  that  part  of  the  lands  of  Kill,  in  the  county  of  Cavan, 
which  were  then  held  by  his  stepmother,  Mrs.  Hanna  Bredin^ 
ior  her  life,  with  the  payment  of  said  sum  of  8000/. 


1841. 


B&XDIH 

0. 


SUdtmetit. 


The  tedtator,  John  Bredin^  died  in  1830. 


In  1840,  Sarah  Bredin^  one  of  the  younger  children, 
died  a  minor,  and  intestate. 
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V, 

BmsDiH. 


Statement, 
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In  a  suit  to  administer  the  estates  of  the  testator,  Jolb 
Bredin^  the  Master,  to  whom  the  cause  was  referred,  found 
that  the  younger  children  were  entitled  to  the  sum  of  3000/., 
in  equal  shares,  and  that  these  shares  were  payable  to  them 
upon  their  respectively  attaining  the  age  of  twenty-oneyean, 
but  without  interest. 


To  this  report  exceptions  were  taken  by  the  Plaintifis, 
being  two  of  the  younger  children  of  the  testator,  who  were 
still  minors,  to  the  effect,  that  the  Master  should  have  found 
that  the  shares  of  this  sum  of  3000/.,  to  which  they  were  so 
as  aforesaid  reported  entitled  under  the  will  of  the  testator, 
John  Bredin^  bore  interest  after  the  rate  of  six  per  cent,  per 
annum,  from  the  day  of  the  death  of  the  testator. 

The  cause  now  came  on,  upon  these  exceptions. 


Argument, 


Mr.  Litton^  Mr.  Keatingtj  and  Mr.  Roger  C.  Walker y 
for  the  Plaintiffs. 

There  are  two  questions  for  the  Court  to  determine, — first, 
as  to  the  right  to  interest ;  and  secondly,  as  to  the  rate  of  in- 
terest, if  the  parties  be  entitled  to  any.  The  additional  por- 
tion is  given,  subject  to  the  same  limitations,  in  all  respects, 
as  thereinbefore  mentioned  with  respect  to  the  sum  of  5000/. 
This  in  a  will  cannot  receive  any  other  construction  than 
that,  which  will  entitle  these  Plaintifis  to  interest  upon  the 
3000/.  from  the  testator's  death.  A  very  similar  point  was 
so  decided  in  Longdon  v.  Simson(a).  As  to  the  rate  of 
interest,  the  decision  of  your  Lordship  in  Leslie  v.  Ledie{h) 
is  analogous  to  the  present  case,  and  shows  that  the  FUn- 
tiffs  are  entitled  to  six  per  cent. 


(a)  12  Ves.  295. 


{b)  Lloyd  k  G.  temp.  Sngden,  1< 
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•      The  Lord  Chancellor  : — 

There  is  really  nothing  in  this  case.  The  testator  had 
power  under  his  settlement  to  appoint  a  sum  of  5000/. 
among  his  younger  children,  and  by  his  will  he  exercised 
that  power  so  as  to  give  vested  interests  to  them,  subject, 
however,  to  a  limitation  over,  unless  they  attained  a  certain 
age.  He  then  directed  that  interest  should  be  raised  on 
their  respective  portions,  and  paid  in  a  particular  manner, 
during  their  minority.  This  interest  is  expressly  stated 
to  be  for  the  maintenance  of  the  children.  Having  thus 
exercised  his  power,  he  proceeds  to  add  a  sum  of  3000/.  to 
the  corpus  of  the  fund  provided  for  the  younger  children  by 
the  settlement,  but  he  does  not  say  one  word  of  interest ; 
the  words  are,  *^  subject  to  the  same  limitations,  in  all 
respects,  as  thereinbefore  mentioned  with  respect  to  the 
said  sum  of  5000/." 


1841. 

V 

Bbedin 

o. 
Beedik. 


Judgment, 


Now,  it  is  impossible  successfully  to  contend,  that  this 
sum  is  to  bear  interest  under  these  words,  ^*  subject  to  the 
same  limitations,"  and  the  counsel  for  the  minors,  there- 
fore, rely  upon  the  rule,  under  which  the  Court  gives  inte- 
rest upon  legacies,  where  the  party  giving  them  is  a  parent, 
or  stands  in  loco  parentis  ;  but  that  principle  cannot  apply 
here,  as  the  father  had  already  in  his  will  provided  for  the 
maintenance  of  those  children ;  and  the  principle  upon 
which  the  Court  acts  in  such  cases,  is  the  necessity  of  pro- 
viding a  maintenance.  I  must  overrule  the  exception  with 
costs. 


VOL.  I. 


2  M 
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THE  COMMISSIONERS  OF  CHARITABLE  DONATIONS 

AND  BEQUESTS  v.  COTTER. 


Dee.  6, 13.  XhIS  case  came  before  the  Court  upon  a  petition  of  re- 
f/rwrnem  it  hearing,  presented  by  the  Defendant,  Cotter,  against  the 
th!!t  thcTnterest  decree  pronounced  by  Lord  Plunket,  in  the  montii  of  Miy, 

of  a  fund,  which         .- 
was  vested  in       1840. 
trustees  should 
be  paid  to  Lady 

^'^^t'        The  case  at  the  original  hearing,  the  articles  of  181 1,  iiii 

dS'tol^'"'"'  *e  '^  »°<^  «^'^  °^  ^"  '^'"^  ^^^'^'  "P**°  "'"'*  ^ 
7^"^^ei  questions  in  the  cause  arose,  will  be  found  fully  ««tei 

S?ll.d°i;^llS:  in  the  second  volume  of  Messrs.  Drury  fir  Wabk't  Re- 

band, as  the  ^_y^\ 

husband  should  pOrt8(a). 

by  deed  or  will  . 

appoint;  and  in 

i^^t*^        The  Attorney.  General,  the  SoUcitor-  General,  and  Mr. 
r^dZ"*    Bddc/f^,  for  the  Plaintiffs. 

who  should  be 
living  at  the 

S"Ll**The       Mr.  Litton,  Mr,  W.  Brooke,  and  Mr.  Martin,  for  tie 

ftind  was  invest-   -pw   r.  ^j„„x„ 

ed  in  lands,  pur-  Defendants. 

suant  to  a  trust 
in  the  aiticles 

contained,  and        q    ^       ^  ^f  ^^^  Defendants,  in  addition  to  the  autho- 

the  testator  by  ^^"  t 

his  will  appoint- 
ed the  lands 


among  his  four  (aj  Page  615. 

sons  as  follows : 
A.  to  JakHf  B. 
to  George,  C.  to 

5T^'  ?^  !!» fn  t1i«m  immediately,  from  and  after  the  decease  of  Lady  C.  with  a  dame  tttm- 

Jf  ^;ttf  rppo?^^  theVill  contained,  and  instead  th.««f£ 

« 7!i  f  KJ^  R  ^^  HmnJ  died  after  the  testator,  but  before  the  deadi  of  Lady  C,  baffflf  tf  *» 
atil'ed t tidfS C. upon  «^^  chariUbli  trusts  ;-.H.W,  that  upon  the  ir^--^ 
r  .K-  -fiiJ^o^^tLtor  the  lands  of  C.  were  to  be  considered  as  vested,  when  Been  nude  m 
wil^h^deaAof^^  «•'  ""~-K  a  death  in  the  life-time  of  the  t«^. 

Tnd  no^ofSe  tenant  f^^^^    Lady  C.,  and  that  the  gift  over  was  only  to  take  '^^,;»^ 

"mere  a  «^^^^^^^^^  ^^y  ^«^-^y  .^  ^f  ''T'^:;  SH.'^f^ 

of  such  suit  are  payable  out  of  the  esutc,  the  tesUtor  having  himself  created  the  dificuhy. 
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■V 


rides  refened  to  on  the  former  occasion,  the  foUowmg  cases 
were  cited  on  the  first  point :  that  the  period,  at  which  the    Comfisszoif- 
estates  were  to  vest,  was  the  death  of  the  tenant  for  life,    charitable 
Lady  Cotter,  and  not  the  death  of  die  testator,  Rawes  v.    ^o"^*'<»* 
Hawe8{a)y  Stones  ▼.  Heurthfip),  Barker  v.  G%les{e)y  Rus^ 
selly.  Lcmg(d)y  Daniell  v.  Daniell{e\  Brown  v.  Bigg{f), 
Hoghton  v.  Whitgreave{g)y  Browne  v.  Lord  Kemfon{h)j 
CrippsY.  JVolcatt(i)f  Popev.  fFMtcombij),  Pearson  y.  Casa- 
maijor{k)  ;   and  on  the  question  of  substitution,  Long  v. 
Longj{l)j  Chatteris  v.  Yaung{m)j  were  referred  to. 


COTTBB. 


On  the  part  of  the  Plaintiffs,  the  cases  of  Ry  v.  Lord 
Sherbome(n)f  and  Monck  v.  Lord  Monck{o)i  were  cited. 


Thb  Lord  Chancellor  : — 

In  this  case,  which  I  reserved  for  further  consideration, 
I  continue  to  entertain  the  opinion  which  I  expressed  on 
the  former  day ;  that  is,  that  upon  the  true  construction  of 
the  first  will,  the  death  of  the  sons  there  provided  for  means 
a  death  in  the  life-time  of  the  testator,  and  not  of  the  tenant 
for  life.  Lady  Cotter,  and  that  the  gift  over  was  only  to 
take  effect  in  such  event.  I  have  looked  into  all  the  au- 
thorities ;  to  reconcile  them  would  be  indeed  impossible ;  but 
the  case  of  Doe  v,  Prigg(p)  appears  to  me  to  be  quite  con- 
clusive, as  an  authority,  to  support  the  construction  which 


Dee,  13. 


Judgment, 


(a)  1  Vet.  Sep.  13. 

(b)  1  Yes.  Sen.  105. 

(c)  2  P.  Wms.  280. 
((04  Yes.  551. 

{€)  6  Yes.  297. 
(f)  7  Yes.  279. 
ig)  1  Jac.  &  W.  146. 
(A)3Madd.  410. 


(t)4Madd.  U. 
(J)  3  Rnss.  124. 
(A)  M<aean  &  R.  685. 
(0  5  Yes.  445. 

(m)6  Madd.  30;  2  Ross.  183. 
(a)  3  Sim.  243. 
(o)  1  BaU&B.298. 
(;»)8Barn.&C.231. 
2m  2 
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,    1  have  put  upon  this  will.  Mr.  Justice  Ba^kf,  after  aeu»> 
CoMMissioii-   fill  review  of  all  the  authorities,  8ay8(a),  ^<  The  testitor*i 


1841. 

■V 


ZBB  or 


Jm<fymg»t, 


CaA.KiTABui   death  is  in  this  case  [so  much  the  more  rational  period,  lo 
9.  much  the  more  likeljr  to  have  been  intended,  and  frUing  in, 

^"**'  as  it  does,  with  the  rule  of  law  for  vesting  estates  as  soon  as 
they  may,  instead  of  leaving  them  contingent,  we  aie  of  opi- 
nion, that  the  estate  here  vested  in  remainder  immfdistply 
upon  the  testator's  death."  The  other  point  in  the  case, 
and  upon  which  my  learned  predecessor  decided  the  cau8e(fr) 
in  favour  of  the  Plaintiflb,  appears  to  me  to  be  fiill  of  diffi- 
culties, and  I  cannot  go  along  with  the  reasoning  of  the 
learned  judge  upon  it.  However,  I  affirm  the  decree  iqpon 
the  first  ground,  which  seems  to  me  to  be  clearly  with  tlie 
Plaintiffs,  and  I  wish  not  to  be  understood  as  giving  any 
opinion  upon  the  second  point.  As  to  the  costs,  I  thinl 
there  must  have  been  some  mistake.  I  cannot  think  that 
the  costs  of  the  suit  should  have  been  viated  upon  the  D^ 
fendants,  asserting  a  right  against  the  Commissioners  apon 
the  construction  of  so  difficult  a  will;  the  testator  himself 
created  the  difficulty,  and  his  estate  must  pay  for  the  soIq- 
tion  of  it.  The  Defendants  are,  therefore,  entitled  to  their 
costs  out  of  the  estate;  and,  subject  to  this  variation, I  affirn 
the  decree. 


1841. 


In  Re  PURDON- 

IN  this  case  a  reference  had  been  directed  to  the  Master  to 
inquire  and  report,  whether  an  infimt  was  a  trustee  within 
the  meaning  of  the  Statute,  1  Will.  IV.  c.  60. 


Z>«e.  8. 

It  U  not  snfli* 
dent  for  a  re- 
port Mcertain- 
ing  that  a  party 
iia  tmttee 
within  the  1 
WiU.  IV.  c  SO, 
to  state  merely 
that  such  party 
itatnutces  the 
doeunentt, 
whkhmake 
out  the  trust  miiit  be  stated  on  the  face  of  the  report. 


(a)  Page  240. 


(P)  2  Dniry  k  W,  615. 
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The  Master  reported  that  the  party  was  a  trustee,  within 
the  meaning  of  the  Act,  but  did  not  show  upon  the  face  of 
the  report  how  the  trust  arose. 


1841. 
In  Re 

PUBDON. 


Statement, 


The  Lord  Chancellor  : — 

The  Master  ought  to  have  stated,  how  he  makes  out  that 
this  party  is  a  trustee.  It  is  not  sufficient  for  him  to  tell  the 
Court  that  the  party  is  a  trustee  within  the  Act.  He  must 
state  upon  the  report  the  documents,  which  make  out  the 
fact ;  and  I  shall  then  be  able  to  say,  whether  he  has  come 
to  a  right  conclusion.  The  report  must  go  back  to  the 
Master. 


Judgment. 


THE  COMMISSIONERS  OF  CHARITABLE  DONATIONS 

AND  BEQUESTS  r.  COTTER, 


1841. 


V 

Dec.  16. 


Margaret  sulli  v  an,  by  her  wiii  of  the  29th  of  ^  ^^^^^ 

November,  1836,  after  various  pecuniary  bequests  to  se^  J^Xl t'o" 
veral  members  of  her  own  family,  and  to  cert^dn  charitable  '^•J^-*nd-rf.o. 

'  '  auch  sum  of 

institutions,  bequeathed  as  follows  : — "  I  give,  devise,  and  '^*^u*J!**** 
bequeath  to  the  Rev.  William  Yore  and  the  Rev.  Andrew  l?"'^**  ^'  '\*»" 

'  decease,  to  be 

O'ConnelL  both  of  the  city  of  DubUn,  such  sum  or  sums  ^y  them  applied 

'  ^  '  to  charitable 

of  Government  New  3i  per  Cent.  Stock  as  I  may  be  in  p«t>o««>  *«- 

''  cording  to  her 

possession  of  at  the  time  of  my  decease,  to  be  by  them  ap-  instructions,  de- 
plied  to  charitable  purposes,  according  to  my  instructions,  '^'  ^-  •  }^  >p~ 
deposited  with  the  said  Rev.  Andrew  O'Connell;  and  I  cau^,  that  the 

instructions  to 
A.  O,  were  ver- 
bal, and  that  the 
application  of 
the  fund  was  left  to  his  own  discretion  : — Heldt  that  there  was  a  good  charitable  bequest,  and 
a  reference  was  directed  to  the  Master  to  settle  a  scheme  for  the  distribution  of  the  fund. 

The  absence  of  express  provisions  cannot  prevent  the  execution  of  a  charitable  trust,  although 
the  fund  may  not  be  appropriated  to  the  precise  charity,  which  the  donor  intended. 


V. 

Sullivan. 


Statement, 
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^Q^^*        hereby  nominate  and  appoint  the  said  Rey.  Wm.  Yore  and 
GoMMissioir.    the  Rev.  Andrew  O^Connetl^  JohnMaguirej  and  Wiltkm 

SR8  OF 

Chabitable  PeytoUy  my  son-in-law,  my  trustees  and  execntms,  to 
carry  the  trusts  and  purposes  of  this  my  last  will  and  testa- 
ment into  effect."  The  will  contained  a  residuary  clause, 
giving  all  the  residue  of  such  property,  as  the  testatiix 
should  die  seised  or  possessed  of,  among  her  duUien, 
Bridget  Brown^  Elizabeth  Suttitan,  and  BartAobmar 
Sullivan^  in  equal  shares  and  proportions.  The  testatrix 
made  a  codicil  to  her  will,  varying  some  of  the  di^M»- 
tions  therein  contained,  but  not  in  any  way  to  affeet 
the  question  in  the  cause.  She  died  shortly  after  the 
date  of  this  codicil,  without  having  otherwise  altered  her 
will. 

At  the  time  of  the  death  of  the  testatrix,  there  was 
standing  in  her  name,  in  the  books  of  the  Bank  of  Ireland, 
a  sum  of  350/.  New  3^  per  Cent.  Government  Stock. 

The  executors  named  in  the  will  having  renoiinoed,  ad- 
ministration cum  testamento  annexo  was,  on  the  22nd  of 
April,  1837,  granted  to  Bartholomew  Sullivan^  one  of  the 
residuary  legates. 

The  present  bill  was  filed  for  the  purpose  of  carrying  the 
trusts  of  the  will  into  execution,  and  for  a  discovery  of  the 
nature  and  particulars  of  the  instructions  deposited  with 
the  said  Andrew  O'  ConneU ;  and  the  Plaintiffs  sought  an 
account  of  what  was  due  on  foot  of  the  several  charitable 
bequests  contained  in  the  will,  and  payment  of  the  same ; 
and  that,  if  necessary,  it  should  be  referred  to  the  Master, 
to  settle  and  approve  of  a  proper  scheme  for  the  manage- 
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ment  of  the  charities,  for  which  the  said  stock  was  be-         ^Bii. 

« ^ » 

queathed.  Commimiom- 

BB8  OF 

Chabetabls 
dovatioks 

V. 
SULLIVAH. 


The  Defendants  in  the  suit  were  the  administrator, 
Bartholomew  SuUivaUy  the  Rev.  Andrew  O'  Connelly  and 
the  Aiiomey^  General.  statemeai. 

The  Defendant  SuUivan^  by  his  answer,  insisted  that 
the  gift  of  the  3^  per  cent,  stock  was  null  and  void  for  un- 
certainty, and  passed  under  the  residuary  bequest. 

The  Rev.  Andrew  O^CdnneBy  by  hb  answer,  stated 
that  the  instructions  given  to  him  by  the  testatrix  were 
verbal,  and  not  in  writing,  and  that  the  application  of  the 
8ud  monies  so  bequeathed  to  him  and  the  sud  Rev.  Wm. 
Yorey  was  left  to  his  judgment,  with  the  sole  proviso,  that 
the  purposes,  to  which  the  same  should  be  applied,  should 
be  charitable. 

There  was  a  consent  order  in  the  cause^  that  the  answer 
of  (yConneU  should  be  read  as  evidence  at  the  hearing. 

The  AUomey-Generalf  The  Solicitor- General^  and  Mr. 
RadcUffy  for  the  Plaintiffs. 

There  is  on  the  &ce  of  this  will  a  charitable  trust  dis- 
tinctly and  unequivocally  expressed.  The  testatrix  has 
devoted  a  certain  part  of  her  property  to  charitable  pur- 
poses ;  and,  though  it  is  true  that  she  has  not,  by  name,  de- 
sigrnated  the  particular  charity,  to  which  she  wishes  her 
bounty  to  extend,  still  as  she  has  devoted  a  certain  part  of 
her  property  to  charitable  purposes,  the   Court  has  full 
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EB8  OF 

Ghabitablb 
donatiors 

V, 
SULItlYAH. 


JttyflM€Mt» 


1B41.        power  to  carry  her  intentioiis  into  executioD,  and  will  send 
Commission-   it  to  the  Master  to  settle  a  scheme  for  that  purpose.    Tie 
Attorney-  General  v.  Syderfin{a)  is  a  direct  anthority  in 
support  of  this  proposition ;  and  that  case  is  erea  a  stranger 
one  than  the  present^  for  there  the  testator  directed  that  the 
gift  should  be  applied  "  to  such  chaiitaUe  uses  as  he  had, 
by  writing  under  his  hand,  formerly  directed ;"  and,  though 
the  writing  was  not  to  be  found,  yet  the  bequest  was  esta- 
blished.    The  precise  question  subsequently  arose  in  the 
case  of  MiUa  v.  Farmer{b)t  before  Lord  Etdon  ;  and  he^ 
upon  great  consideration  and  after  a  second  argxunent,  de- 
cided the  same  way,  and  supported  The  Attomej^  General 
V.  Syderfen ;  and  so  again  Sir  John   Leach  decided  in 
Pieschel  v.  ParU{c).     It  is  now  settled  upon  anthoiitj, 
as   Sir  William  Grant  says,   in  Morice  ▼.  The  Biskcp 
o/Durham(d)y  ^^  which  it  is  too  late  to  controrert,  that 
when  a  charitable  purpose  is  expressed,  however  general, 
the  bequest  shall  not  £eu1  on  account  of  the  uncertaintjr  of 
the  object ;  but  the  particular  mode  will  be  directed  by  the 
King  in  some  cases,  in  others  by  this  Court."     Chapmem 
V.  Broton{e)  is  to  the  same  effect.     The  truth  is,  the  only 
question  in  such  cases  is,  whether  the  disposition  of  the  pro- 
perty is  in  the  Court  or  in  the  Crown ;  and  the  rule,  laid 
down  by  Lord  Eldon  in  Moggridge  v.  Thadiwdl(J)y  is, 
'*  that  where  there  is  a  general  indefinite  purpose,  not  fixing 
itself  upon  any  object,  the  disposition  is  in  the  Kingby  «gn 
manual ;  but  where  the  execution  is  to  be  by  a  trustee, 
there  the  Court  will  take  the  administration  of  the  trust." 
Paice  V.  The  Archbishop  of  Canterbury(g). 


(a)  1  Vern.  224. 

(b)  1  Mer.  55;  19  Ves.  483. 

(c)  2  Sim.  k  S.  384. 
id)  9  Vca.  399,  405. 


(e)  6  Ves.  404. 
(/)  7  Ves.  36,  86. 
(g)  14  Ves.  364,  372. 
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Mr.  Serjt.  Stock  and  Mr.  Josqi}h  O'Leary  for  the  De-    ,    1841. 
fendant,  Sullivan.  CoMMisaioM- 

ZB8  OP 

MilU  y.  Farmer  was  decided  expressly  upoD  the  authority  Chabitablb 

'^  ''       ^  '        DOBATIOBB 

of  The  Attorney"  General  v.  Syderfen,  and  does  not  carry  the  v. 

rule  further.     But  that  case  is  very  distinguishable  from  the 


present ;  for  there  the  intent  was  certain ;  there  was  an 
entire  dedication  of  the  gift  in  question  to  charitable  pur- 
poses ;  and  the  only  uncertainty,  which  existed,  was  as  to 
the  manner,  in  which  it  was  to  be  applied.   But  here  there 
is  no  gift  independently  of  the  instructions  mentioned  by  the 
testatrix,  and  which,  as  appears  by  the  answer  of  O'  Connellf 
being  verbal,  cannot  be  resorted  to.   In  Megina  v.  Porting- 
ion{a)y  where  certain  parol  averments  were  brought  forward 
in  order  to  defeat  a  will,  by  showing  that  though  the  gift 
was  absolute  upon  the  face  of  the  will,  yet  that  a  trust  for 
superstitious  uses  was  intended,  the  averments  were  re- 
jected.    To  support  a  disposition  like  the  present  would  be 
most  dangerous  on  grounds  of  public  policy ;  for  what  is 
there  to  prevent  a  testator  devoting  his  property  to  illegal 
purposes.     But  still  further,  the  testatrix,  by  the  language 
of  the  wiU,  shows  that  she  referred  to  some  written  instruc- 
tions ;  she  uses  the  word  **  deposited."  This  would  indicate 
a  particular  charitable  purpose;  which  must,    therefore, 
fail,  as  the  instructions  are  not  forthcoming,  and  the  gift, 
consequently,  sinks  into  the  residue.    Wheeler  v.  Sheer(b)^ 
and  Cook  v.  Duchenfield{c)f  were  also  cited. 

Mr.  Badcliff  in  reply. 


(a)  3  Salk.  334.  (c)  2  Atk.  562. 

(b)  Mob.  288,  301. 


Argument. 
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1841.        The  Lord  Chancbllob  : — 


^^^bm'op^""       The  question  in  this  cause  depends  upon  the  conslme- 
Chabitablb    ^Iqu  ^f  u  clause  in  the  will  of  Mrs.  Margaret  Sudboak^ 


SULUTAV. 


Jud§;mit!td* 


whereby,  after  making  various  dispositions  of  parts  of  Iwr 
property,  she  bequeathed   <<to  the  Rev.  WiUi&m  Yore, 
and  the  Rev.  Andrew  O'Cmmetlj  such  sum  or  sums  of 
government  3^  per  cent,  stock,  as  she  might  be  in  posses- 
sion of  at  the  time  of  her  decease,  to  be  by  them  ^>{died 
to  charitable  purposes,  acceding  to  my  instructions  depo- 
sited with  the  said  Rev*  Andrew  0*Qmnell/*     It  issd- 
mitted,  that  if  the  first  words  *<  to  be  by  them  applied  to 
charitable  purposes"  stood  alone,  there  would  be  a  good 
charitable  bequest ;  and  that,  indeed,  it  is  impossible  to 
deny,  for  it  is  now  well  settled  that  a  g^ft  to  trustees  for 
charitable  purposes  generally,  will  be  effectuated.  But  then, 
it  is  said,  that  the  words  which  follow,  ^*  according  to  mj 
instructions  deposited  with  the  Rev.  Andrew  (yCofvuU^ 
introduce  so  much  ambig^ty  in  the  bequest,  and  inasraucb 
as  no  sudi  instructions  are  forthcoming,  that  I  must  consider 
it  as  void.     I  do  not,  however,  think  so ;  the  authorities 
upon  the  point  are  very  clear  and  directly  applicable  to  thk 
very  case.    In  The  Attorney' General  v.  Syderfen(a)t  the 
gift  was  to  be  applied  to  such  charitable  uses  as,  I  have,  by 
writing  under  my  hand,  formerly  directed ;  and  as  no  such 
directions  were  forthcoming,  it  remained  doubtful  whether 
any  had  ever  been  drawn  up ;  no  evidence  whatever  was 
given  of  their  existence,  and  the  Defendant,  by  his  answer, 
though  he  admitted  the  will,  yet  stated  that  the  directions 
were  not  to  be  found,  and  that  if  they  ever  had  existence, 
he  believed  they  had  been  cancelled.    The  Court,  however, 
feeling  that  it  should  presume  those  directions  had  existed, 


(«)  1  Vern.  224 ;  7  Ves.  43  (n). 
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(for  it  was  bound  to  suppose  that  the  testator  did  that,  which    ,    ^^^'    , 
he  stated  he  had  done),  decreed  the  gift  a  good  one  for  chari-  Comm isbion- 

,  £B8  or 

table  purposes  generally,  and,  therefore,  to  be  dealt  with  Chabxtable 
according  to  the  King's  pleasure.     But,  inasmuch  as  there  «. 

was  some  danger  that  by  such  decree  the  Court  was  com-  ^'^^^'^' 
pelling  the  application  to  one  charity,  of  that,  whidi  in  <^'*4ff*"**^* 
truth  appertained  to  another,  the  Court  prorided  against 
any  liability  accruing  to  the  Defendant  from  its  order,  by  a 
direction  that  the  Defendant  should  be  indemnified  against 
the  paper  writing  referred  to  in  the  will,  in  case  it  should 
afterwards  be  found*  That  case  appears  to  me  to  be  open 
to  all  the  difficulties  suggested  by  the  parties  in  the  pre- 
sent  one.  It  is  a  clear  authority  for  this,  that  the  Court 
will  rathor  incur  a  risk  of  misapplication,  than  break  in 
upon  die  great  object  of  tibe  testator.  Agun,  in  MUU  v. 
Farmer(a)f  it  was  held  that  if  a  party,  by  his  will,  g^ve  the 
residue  of  his  estate  to  be  diyided  for  certain  charitable 
purposes  mentioned  by  him,  and  other  charitable  purposes 
which  are  to  be  thereafter  named  by  him,  although  his  in- 
tention to  name  other  charitable  purposes  is  never  com- 
pleted, still  the  Court  will  feel  no  difficulty  in  saying,  that 
the  ftmd  is  duly  disposed  of  for  charitable  purposes.  No 
doubt  can  be  thrown  upon  Mitts  ▼.  Farmer  as  an  autho- 
rity. The  case  of  Cook  v.  DuekenfieUQi)  is  a  stronger 
case  still ;  for  there  the  decision  went  to  disinherit  an  heir, 
a  &voured  object  in  a  Court  of  Equity.  Wheeler  v.  Sheer  (c), 
before  IxNrd  King^  can  now  be  rested  on  no  other  ground, 
than  the  alteration  of  the  original  purpose  by  the  codicil,  and 
cannot,  after  Lord  EldorCe  observations  upon  it  in  Mills  v. 
Farmer i  be  again  cited  as  an  authority  upon  cases  like  the 
present.  Here  the  difficulty  is  to  see  what  the  charitable  pur- 

(a)  1  Mer.  55.  (5)  2  Atk.  562. 

(c)  Mos.  289,  301. 
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poses  were ;  the  expression,  ^^  according  to  my  iostractioiis 
CoMMisBioN-    deposited  with  Mr.  O*  ConnelV"  in  common  parlance  no 


1841. 


£K8  OF 


JudgmttU, 


Chabitadle    doubt  would  mean  something  put  into  the  hands  of  Mt. 

DoHATioira 

e.  O'  Connell ;  but  it  does  not  necessarily  import  that ;  a  mai 

Sullivan. 

may  be  the  depository  of  my  verbal  instructions  m  regard 
to  my  charitable  intentions.     If,  I  say,  Mr.  O'CoJiaeff  is 
the  depository  of  my  instructions,  that  rather  imports  that 
I  have  verbally  communicated  to   him  what  they  were. 
But  it  does  not  rest  here,  Mr.  O'  Connell  has  been  ex- 
amined by  consent  of  all  parties,  and  he  says,  '  true  it  is  1 
had  instructions  given  to  me,  but  they  were  verbal,  and 
general  for  charitable  purposes,  and  with  this  proviso  ooIjT) 
that  the  money  was  to  be  exclusively  applied  for  charitable 
purposes.'     Here  is  an  intention  expressed  consistent  with 
the  will:  whether  the  Statute  of  Frauds  may  or  not  interf^ 
with  it,  I  do  not  think  myself  called  upon  to  say,  as  1  can 
decide  without  reference  to  the  Statute.     I  am  not  here  em- 
barrassed with  the  difficulty,  which  existed  in  TheAttomej^ 
General  Y^Syderfen^  because  the  charitable  purpose  is  not 
stated  to  be  according  to  a  formal  writing,  which  writing, 
although  not  forthcoming  at  the  time  of  making  the  decree, 
might  have  afterwards  been  found.     It  has  been  said,  that 
the  purposes  intended  may  be  illegal,  but  the  objectioD  is 
of  no  avail ;  the  Court  is  now  the  party  to  see  to  the  appli- 
cation of  the  fund,  and  will  take  care  that  the  objects,  in 
whose  favour  it  is  applied,  are  proper  and  legal.     It  is  true 
I  may  defeat  the  intention,  but  even  so,  I  do  no  great  mis- 
chief, because  I  carry  the  funds  to  charitable  purposes.  As 
I  have  before  said,  the  absence  of  express  provisions  cannot 
prevent  the  execution  of  a  charitable  trust,  although  the 
fund  may  not  be  appropriated  to  the  precise  charity,  to 
which  the  donor  intended.      My  decree  must  be  for  the 
Plaintiffs,  and  it  must  be  referred  to  the  Master  to  settle  a 
scheme  for  the  distribution  of  the  fund. 
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KER  V.  LORD  DUNGANNON.  .    »84i. 


Dec.  14,  15,  16. 

JjY  indenture  of  lease,  bearing  date  the  17th  of  July,  1769,  ^  teautor  be- 

queathed  cer- 

Arthur,  Earl  of  Donegal^  demised  the  lands  of  Magennis,  t"n  leaseholds 

to  trustees  upon 
trust,  out  of  the 
yearly  rents 
and  profits,  to  pay  an  annuity  of  200L  to  his  wife  for  her  life,  and  subjectthereto  to  apply 
eertain  sums  for  the  maintenance  of  his  grandson  A.  T.  until  he  attained  the  age  of  twenty-one, 
and  then  to  permit  his  grandson  A.  T,  to  take  the  profits  thereof  for  and  during  his  life;  and 
ftom  and  after  his  decease  to  permit  the  person,  who,  for  the  time  being,  would  take  by  descent 
as  heirs  male  of  the  body  of  the  said  A.  T.  his  grandson,  to  take  the  profits  thereof  until  sobm 
anch  person  should  attain  the  age  of  twenty-one  years,  and  then  to  convey  the  same  to  such  per- 
son so  attaining  the  age  of  twenty-one  years ;  but  if  no  such  person  should  live  to  attain  the 
age  of  twenty-one  yeats,  then  to  permit  such  persons,  successively,  who,  for  the  time  being, 
would  take  by  descent  as  heirs  male  of  the  body  of  B.  the  testator's  son,  to  receive  the  rents 
until  some  snch  .person  should  attain  the  age  of  twenty-one  years,  and  then  to  convey  the  same 
to  such  heir  male  first  attaining  that  age,  his  eiecutors,  &c. ;  and  by  the  will  a  limited  leasing  power 
over  those  leaseholds  was  given  to  the  trustees,  until  some  person  should  be  entitled  to  an  assign- 
ment of  them. 

The  testator  appointed  the  trustees  to  be  ezecoton  of  his  will,  and  gave  to  one  of  them,  E,  JT., 
whom  he  directed  should  act  as  agent  to  the  trust  estate,  an  annuity  of  100^  per  annum.  B.,  the 
4estator'sson,  died  in  his  life-time,  and  at  the  death  of  the  testatar,  in  1771,  if.  T.  his  grandson, 
and  the  testator's  two  daughters  were  his  sole  next  of  kin.  A.  T.,  after  he  attained  his  age,  con- 
tinued to  employ  JBL  JT.  as  his  agent,  and  in  1795  he  granted  lo  him  a  lease  of  part  of  the  trust 
estate,  not  according  to  the  conditions  of  the  leasing  power ;  and  this  lease  was  expressed  to  be 
made  partly  in  consideration  of  the  rent  and  covenants,  and  partly  of  the  services  rendered  by 
the  lessee  E.  K.  In  1800,  six  years  after  the  date  of  the  lease,  it  was  assigned  to  R,  K,,  under 
vrhom  the  Ptaintiffxlaimed,  in  consideration  ot  a  sum  of  29002. 

Lord  Z).,  the  eldest  son  of  ^.  T.,  upon  the  death  of  his  father,  impeached  this  lease  of  1795, 
and  having  obtained  the  legal  estate,  thereupon  brought  an  ^ectment  in  order  to  defeat  the 
lease.  On  a  bill  filed  by  the  Plaintiff,  claiming  as  assignee,  to  restrain  Lord  D.  from  so  proceeding: 
Held,  that  JS.  K,,  being  a  trustee  in  the  will,  was  not  at  liberty  to  take  from  the  tenant  for  life  a 
greater  interest  than  he  was  authorized  to  grant  under  the  leasing  power,  and  that  in  thus  ob- 
taining this  beneficial  lease,  he  was  guilty  of  a  breach  of  trust,  and  Uiat  the  lease,  consequently, 
could  not  be  sustained. 

Held  also,  that  there  was  sufficient  on  the  face  of  the  lease  itself,  to  put  the  purchaser  on  in- 
quiry as  to  the  nature  of  the  transaction  between  his  vendor  and  the  lessor,  and  that  therefore 
be  must  be  treated  as  the  lessor  himself. 

Where  a  Defendant,  by  bis  answer,  sets  up  as  a  defence  to  the  PlaintiflTs  case,  that  the  original 
grant,  in  relation  to  which  the  Plaintiff  has  come  into  a  Court  of  Equity,  ought  not  lo  have  been 
executed ;  in  general  he  will  not  be  allowed  to  impeach  the  grant  in  such  a  way,  but  must  file  a  crou 
bill.    In  the  present  case,  however,  the  Court  was  of  opinion  that  a  cross  bill  was  not  necessary. 

StaUfU,  that  this  limitation  over  after  the  life  estate,  to  the  testator's  grandson  A,  T.,  was  void 
for  remoteness,  and  as  the  first  gift  was  void,  all  the  subsequent  limitations,  founded  upon  it,  must 
faiL 

Where  a  gift  includes  in  one  description  persons  capable  and  persons  incapable,  by  reason  of 
remoteness,  the  entire  gift  is  void,  and  the  Court  will  not  so  remodel  the  will  as  to  support  such 
of  the  bequests  as  are  not  too  remote,  while  it  rejects  the  rest. 

Where  the  limitations  of  an  estate,  which  are  valid,  have  annexed  to  them  trusts  for  accumu- 
lation, which  are  in  their  creation  invalid  by  reason  of  their  indefiniteness,  the  Court,  when  deal- 
ing with  the  instrument,  will  not  support  the  trusts  for  accumulation  so  far  as  the  testator  might 
have  carried  them,  but  will  reject  them  altogether. 

Semble,  the  dictum  in  Forth  v.  Chapmtm  (1  P.  Wms.  666),  and  the  doctrine  in  Doe  v.  Cooke 
(7  Bast,  S69),  that  when  there  appears  to  be  an  intention  on  the  face  of  a  will  to  give  the  whole 
of  a  terra  of  years  away  from  an  executor,  a  bequest  of  it,  though  only  for  a  day,  is  a  gilt  of  the 
whole  term,  in  case  the  limitations  over  are  void,  capnot  be  sustained. 
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1841.        otherwise  Island  Magee,  to  Arthur,  Lord  Viscount  Dum^ 
Keb         gannon^  for  a  term  of  ninety^iiine  years,  at  the  yearly  rent 


V, 


LoBD  of  200/. 

DuNOAmfOH. 


Statement, 


Lord  Dungannon  was  also  possessed  of  certain  other 
chattel  interests,  held  under  the  Bishops  of  Dromore,  and 
Down  and  Connor.  He  was  also  entitled  to  the  ultimate 
remainder  in  certain  freehold  estates,  situate  in  the  counties 
of  Down,  Armagh,  and  Antrim,  which,  upon  the  mairiage 
of  his  son,  Arthur  Trevor,  in  1762,  had  been  settled  upon 
Arthur  Treoor  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainder  to  Lord  Dungannan  in  fee. 

On  the  19th  of  June,  1770,  Lord  Dungannon  made  hb 
last  will  and  testament,  duly  executed  and  attested,  and 
thereby  ga^e  the  lands  of  Island  Mag6e,  and  all  other 
leasehold  and  chattel  lands  and  tenements,  whereof  he 
should  die  possessed  of  or  entitled,  unto  his  wife  ^ime.  Vis- 
countess Dufi^afiiioii,  Harvey  Lord  yheount  MaumtmorriSj 
John  0*Neilf  Richard  Jachson,  EduHxrd  Briee,  and  Robert 
Carson,  their  executors,  &c.,  upon  trust  in  the  first  place, 
out  of  the  yearly  rents,  issues,  and  profits  thereof,  to  pay 
unto  his  wife,  for  her  life,  an  annuity  of  300/.  per  annum ; 
and  subject  thereto,  to  apply  and  expend  certain  sums  yearly 
to  the  maintenance  and  education  of  the  testator^s  grandson, 
Arthur  Trevor  the  younger,  until  he  attained  the  age  of 
twenty-one  years.  The  will  then  proceeded  in  these  woids : 
^*  And  from  and  after  my  said  grandson  shall  attain  his  age 
of  twenty-one  years,  subject  to  my  debts,  the  said  annui* 
ties,  and  my  legacies,  in  trust  to  permit  my  said  grandson 
Arthur  Trevor  and  his  assigns  to  take  the  profits  of  the 
same  leasehold  premises  for  and  during  the  term  of  his  na- 
tural life ;  and  from  and  after  his  decease  to  permit  such 


Staiemtnt. 
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person  who,  for  the  time  being,  would  take  by  descent  as    ,    ^Q^*«    ^ 
heirs*  male  of  the  body  of  the  said  Arthur  Trevor^  my         Ker 
g'Tandson,  to  take  the  profits  thereof  until  some  such  person        lobd 
shall  attain  the  age  of  twenty-one  years,  and  then  to  con- 
vey the  same  unto  such  person  so  attaining  the  age  of 
twenty-one  years,  his  executors,  administrators,  and  assigns ; 
but  if  no  such  person  shall  live  to  attain  the  age  of  twenty- 
one  years,  then  in  trust  to  permit  such  person  and  persons 
successively,  who,  for  the  time  being,  would  take  by  descent 
.as  heir  male  of  the  body  of  the  said  Arthur  Trevor ^  my  son, 
to  take  the  profits  of  the  same  leasehold  premises,  until  one 
of  them  shall  attain  the  age  of  twenty-one  years,  and  then 
to  convey  the  same  to  such  heir  male,  first  attaining  that 
age,  his  executors,  administrators,  and  assigns.     And  if  all 
the  persons  who  shall  respectively,  and  successively  be  heirs 
male  of  the  body  of  the  said  Arthur  Trevor ^  my  son,  shall  die 
cmder  the  age  of  twenty-one  years,  or  if  there  shall  not  be 
any  heir  male  of  the  body  of  the  said  Arthur  Trevor ^  my 
€ion,  living  at  the  death  of  the  said  Arthur  Trevor ^  my 
grandson,  or  who  shall  be  afterwards  bom,  then  in  trust 
for  the  only  daughter  of  my  said  son  Arthur  Trevor,  living 
at  his  decease,  if  he  shall  have  but  one  then  living,  until  she 
shall  attain  the  age  of  twenty-one  years,  or  be  married, 
which  shall  first  happen,  and  then  to  assign  the  same  to 
such  only  daughter,  her  executors,  administrators,  and  as- 
signs, or  in  such  manner  as  shall  be  agreed  upon,  previous 
to  her  marriage.     And  if  my  said  son  Arthur  shall  have 
more  daughters  than  one  daughter  living  at  his  decease, 
then  in  trust  for  all  such  daughters,  until  they  shall  attain 
their  respective  ag^  of  twenty-one  years,  or  be  respectively 
married,  which  shall  first  happen,  and  then  to  assign  their 
several  shares  to  such  respective  daughters,  their  executors, 

•  Sic. 
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1841.         administrators,  or  assigns,  or  in  such  manner  as  shall  be 
Keb         agreed,  previous  to  their  respective  marriages.  And  in  ca§e 
LoBD        ^"y  ^^  ^^®  ^^  daughters  shall  die,  under  the  age  of  twenty- 
Dun oAHH ON.    ^^^^  years,  unmarried,  then  as  to  the  original  and  other  share 
Argument,      ^q^  sharcs  of  such  daughter  or  daughters  so  dying,  in  trust 
for  the  survivors  or  survivor  of  such  daughters,  and  to  be 
assigned  at  such  times,  and  in  such  manner  as  is  herriobe- 
fore  mentioned,  concerning  her  and  their  original  share  and 
shares  thereof:  provided  nevertheless,  that  if  any  daughter 
or  daughters  of  my  said  son  shall  die  in  his  life-time,  and 
any  issue  of  her  or  their  body  or  bodies  shall  be  living  at 
his  decease,  such  of  the  said  issue  who  would,  as  heir  or  co- 
heirs of  the  body  or  bodies  of  her  or  their  mother,  or  re- 
spective mothers,  take  by  descent,  shall  stand  in  the  place 
or  stead  of  her  or  their  mother,  or  respective  mothers,  as  to 
the  share  and  shares  of  and  in  the  said  leasehold  premises, 
to  which  such  of  the  daughters  of  my  said  son,  as  shall  so 
die  in  his  life-time,  would  have  been  entitled  respectively,  in 
case  she  or  they  had  survived  him.  And  in  case  there  shall 
be  no  issue  of  my  said  grandson  or  son,  who  shall,  as  afore- 
said, be  entitled  to  an  assignment  of  the  said  leasehold  pre- 
mises, or  if  there  shall  be  any  part  of  the  said  leasehold  pre- 
mises, to  an  assignment  whereof  no  such  issue  shall  become 
entitled,  then  my  will  and  mind  is,  that  my  said  wife,  and 
the  said  Harvey^  Lord  Viscount  Mountmorris ,  &c.,  do,  and 
shall,  as  the  case  shall  happen,  stand  possessed  of  the  said 
leasehold  premises,  or  such  part  thereof  as  aforesaid,  during 
all  the  remaining  term  and  terms,  estate  and  interest  therein; 
in  trust  to  permit  my  said  son  Arthur  Treoar^  and  his 
assigns,  to  take  the  profits  of  the  same  leasehold  premises 
for  and  during  the  term  of  his  natural  life,  and  firom  and 
aflter  the  decease  of  my  said  son,  in  case  he  shall  leave  no 
issue  living  at  the  time  of  his  death,  then  in  trust  to  pay  the 
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rents,  issues,  and  profits  thereof,  as  the  same  shall  be  re-        1841. 
ceived,  to  the  proper  hands  of  my  said  two  daughters,  Atme         Keb 

V. 

Countess  of  Momingtanj  and  Penelope  Prudence  Leslie^        Lord 

share  and  share  alike,  or  to  such  other  person  or  persons  as        

they,  my  said  two  daughters,  respectively  shall  alone,  and     ^'VM"<«<- 
without  their  husbands,  notwithstanding  their  present  or 
any  future  coverture,  from  time  to  time,  in  writing  direct 
or  appoint :"  with  divers  remainders  over. 

The  testator  then  empowered  his  said  trustees,  during  the 
life  of  his  grandson,  and  after  his  decease,  until  some  person 
or  persons  should  by  his  will  be  entitled  to  an  assignment 
of  the  said  chattel  and  leasehold  premises,  or  some  part 
thereof,  and  afterwards  as  to  so  much  and  such  parts 
thereof  as  should  remain  vested  in  them  (except  the  pre- 
mises held  under  the  Bishops  of  Dromore,  and  Down  and 
Connor),  to  make  leases  for  any  term  of  years  not  exceed- 
ing forty-one  years,  in  possession  and  not  in  reversion,  or 
by  way  of  future  interest ;  and  so  as  that  the  testator's 
g^randsouy  A.  Trevor^  afiter  attaining  his  age  of  twenty-one 
years,  should  be  an  executing  party  to  such  leases ;  and 
there  were  the  usual  provisions  as  to  waste,  clauses  of  dis- 
tress, tmd  entry,  and  best  improved  rent.  As  to  the  See  lands, 
the  term,  for  which  the  trustees  were  empowered  to  make 
leases,  was  not  to  exceed  nineteen  years. 

The  testator  then  provided,  that  Edward  £^rtc6,  should, 
under  the  direction  and  inspection  of  the  other  trustees, 
receive  the  rents  of  the  trust  estates,  and  be  the  manager 
thereof  during  the  minority  of  the  testator's  grandson, 
A.  Trevor,  and  that  Brtce,  for  his  care  and  trouble  therein, 
should  have  and  receive  the  sum  of  100/.  sterling  yearly, 
to  be  paid  out  of  the  rents  of  the  said  estate,  during  such 

VOL.  I.  2  N 
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1641.        lime  aa  k«  aboold  contimie  to  be  leeemr  wad 


■V 


LoB» 
BviroAiiiios. 


theieof. 

The  wtU  eontained  a  roeidiiaiy  ebtqee^  wkeraby  die 
due  of  tbe  penoaal  eeteite  wa»  direded  to  be  laid  out  opM 
oertaiii  truete  for  the  benefit  ef  tlie  teetatoc^a 
Arthur  Trevor  i  but  the  leascheld  inteccate  irere  m 
excepted  from  the  operatioa  o£  this  clause.  The  teatator 
appointed  the  beforenamed  trustees  the  execntozs  of  his  irilL 


The  testator  died  io  1771  (having*  added  certaiB  codicils 
to  his  will,  wittch  did  Bot»  hpweTer,  vary  the  dis|MMtsoiis 
of  the  chattels  as  heretofore  staled,  or  afflact  die  ^mstiaiis  m 
the  cause),  and  his  will  was  prared  in  the  month  of  Fehru* 
ary,  1771,  by  his  widow,  Amm  Viscountess 
and  subsequently  on  tbe  6th  ef  April,  1771,  by 


Arthur  Trevor^  the  testator's  son,  died  in  the  ]ife-4iaie  of 
hk  &dter,  leaving  his  son,  osUed  in  the  wfll  Arthur  TWeor, 
the  younger,  the  testator's  grandsoD*  hun  surrmag ;  and 
he,  ont  the  death  of  his  gmadfiEithmr,  havm^  becomo  Viaeoant 
i3iii^aiifiofi^  and  attained  fab  age  oi  twenty^one  yean^  oa 
the  2l8t  of  October,  1784,  entered  into  possession  of  all 
the  freehold  and  leasehold  estates ;  and  in  1789,  signed 
recoreries  of  the  freehold  estates,  the  uses  of  which  were 
declare^,  to  be  to  himself  in  fee% 

EdwmrdBrke  (who  duly  assumed,  and  was  subaeqaeatly 
called  by,  the  name  of  KingwiiW)^  duxuig  the  minority  of 
Lord  Dtm^annott,  according  to  tbe  terms  of  his  gmndfirther's 
w|ll»  received  the  renta  of  the  leasehold  estates;  and  after 
he  had  attained  his  full  age^  contiased  to  act  as  Us  agent. 
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Oft  tike  4tk  of  Mdy«  1796,  by  indenture  of  leasse  made  be<-        lQ^l» 
twecB  Arthur  Lord  Viaeount  DunganmMi  of  the  one  part. 


and  the  said  Edward  KingsmiU  of  the  other  part,  IaxA  Dun^       Lobd 

yoMOfty  in  coflsideratioQ  of  th^  rents  and  covenants  therein       ^^^^^^ 

reserved,  as  also  the  long  and  faithful  services  rendered  to        «'«»«»*• 

Liord  Dungonn&n  by  KmgsmiUj  demised  unto  Kingsmill 

certain  parts  of  the  lands  of  Island  Magee,  containing  about 

1 36  aeres,  and  which  in  Ae  said  lease  were  described  as 

being  in  the  possession  oi  the  said  Edward  Kingsmill  and 

fa  is  undertenants,  for  the  term  of  sixty-^one  year«,  and  at  the 

yearly  rent  of  26/.     This  lease  contdined  dauses  of  distress 

and  entry ;  and  also  a  covenant  for  quiet  enjoyment  on  the 

part  of  Lord  Dungannon^  his  heirs^  executors,  adminis- 

trators  aad  assigns,  and  all  persens  claiming  under  him. 

None  of  the  tru^«e6  in  the  will  of  1770  were  parties  to 

tbis  lease. 


In  1796,  KingamU  died.  By  hiB  wiU  of  the  27th  of 
June,  1796,  he  bequeathed  the  premises,  the  subject  of  this 
lease,  to  his  son  Robeftj  whom  he  also  a4>pointed  one  of  his 
executors,  and  he,  on  the  death  of  hb  father,  entered  into 
the  possession,  and  so  continued  until  the  year  1800,  when 
he  contracted  to  sell  Us  interest  to  Richard  Gervas  Ker,  for 
the  sum  of  2900/. ;  and  accordingly  in  pursuance  of  this 
ag^ement,  by  indenture,  bearing  date  the  20th  of  Septem- 
ber, 1800,  reciting  the  original  lease,  Robert  Kingsmill^  in 
consideration  of  2900/.  assigned  his  int^est  in  t]^e  said 
lease,  and  all  the  residue  and  remainder  of  the  said  term  of 
sixty-one  years,  to  Richard  Gervas  Ker,  This  assignment 
waa  registered  on  the  3rd  of  November,  1800. 

Richard  Gervas  Ker  went  into  possession  of  the  pre- 
mises, and  so  continued  up  to  the  period  of  his  death  in 

2  N  2 
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1841.  1823,  previous  to  which  time  he  made  his  will,  beaniif 
Ker  date  the  17th  of  August,  1821,  and  thereby  bequeathei 
^^'g^  his  interest  under  the  lease  to  his  nephew  DiMvid  Ker^  the 
Plaintiff  in  the  cause;  who,  thereupon  went  into 


lOI 
DnilGANlfOV. 

Statement, 


In  1837,  Lord  Dungannon  (the  lessor  in  the  lease  of  1795) 
died,  having  previously  made  his  will,  bearing  date  the 
24th  of  August,  1829,  and  thereby  devised  all  his  fre 
simple  estates  in  Great  Britain  and  Ireland,  to  the  Marqds 
of  Dmonshire  and  the  Earl  of  dare^  upon  trust  for  his  eldest 
son,  the  Hon.  Arthur  Trevory  (now  Lord  lyunffaMmm^t 
the  present  Defendant)  for  life,  with  remainder  to  his  fim 
and  other  sons  in  tail ;  and  he  devised  to  the  same  trustees, 
all  the  estates,  of  which  he  or  any  person  in  trust  for  has 
was  or  should  at  the  time  of  his  decease,  be  seised  or  possessed 
for  the  life  or  lives  of  any  person,  or  for  any  term  or  number 
of  years,  upon  such  trust,  and  for  such  intents  and  par- 
poses,  as,  allowing  for  the  differenfnatures  and  tenures  of  die 
estates,  would  best  correspond  with  the  trusts,  &c.  therein- 
before declared  concerning  the  fee  simple  estates,  so  fiir  as 
the  rules  of  law  and  equity,  and  the  different  tenures  of  the 
estates,  would  admit ;  and  also,  that  the  same,  for  the  pur- 
poses of  transmission,  should  not  vest  in  any  child  of  any 
tenant  for  life,  until  such  child  attained  the  age  of  twenty-<Hie 
years. 

Lord  Dungannon  died  on  the  1st  of  December,  1837, 
leaving  his  son  Lord  Dungannon^  the  present  Defendant, 
his  only  child,  and  sole  next  of  kin  him  surviving.  Up  to 
the  period  of  Lord  Dungannon^s  death  in  1837,  die  rest 
had  been  regularly  paid  under  the  lease  by  Richard  Gervat 
Ker  and  David  Ker  ;  but  after  his  death  the  present  De^ 
fendant  refused  to  receive  the  rent;  and  having  procured 
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administration  to  be  taken  out  to  Anne  Viscountess  Dun-        ^^^* 


■V 


ganmm^  who  was  the  survivor  of  the  trustees  named  in  the         Kes 


StaiemefiU, 


will  of  the  first  testator,  by  William  Langtonj  and  having        Lord 

obtained  a  conveyance  of  the  legal  estate  from  him,  by        

deed  of  the  8th  of  February,  1839,  in  Hilary  Term,  1839, 
he  brought  an  ejectment  on  the  title  against  Ker^  for 
the  purpose  of  defeating  the  original  lease  of  1795.  This 
ejectment  was  tried  at  the  Summer  Assizes  of  1839,  and 
a  verdict  was  obtained  by  the  lessor  of  the  Plaintiff,  Lord 
£>ungannan. 

Mr.iTer,  the  Defendant  at  law,  thereupon  filed  the  present 
bill,  stating  the  above  mentioned  facts,  and  thereby  prayed, 
that  the  Court  might  decide  on  the  true  construction  of  the 
will  of  the  first  testator,  and  might  declare  that  the  limitation 
over  to  the  next  heir  male  for  the  time  being  was  void,  and 
either  that  the  late  Lord  Dungannon,  the  father  of  the  De- 
fendant, took  all  the  estate  and  interest  of  his  said  grand- 
father in  the  said  lands  under  his  will ;  or,  if  it  should  be 
considered  that  he  took  a  life  estate  only,  then,  that  it  might 
be  declared,  that  the  residue  of  the  interest  of  his  said  grand- 
father in  the  same  remained  undisposed  of  by  his  said  last 
will;  and  that  the  said  late  Lord  Dungannon  was  entitled,  as 
next  of  kin  of  his  said  grandfather,  to  all  or  a  part  of  the  in- 
terest of  his  said  grandfather  in  said  lands,  and  that  the  said 
Defendant  was,  in  either  case,  bound  by  the  acts  of  his  said 
father,  and  that  the  latter  had  fiill  power  to  make  such 
lease  to  the  said  Edw(urd  Kingsmillj  and  that  such  lease 
might  be  declared  a  valid  lease  for  the  residue  of  the 
term 'thereby  granted,  and  that  the  Defendant  should  con- 
firm the  same ;  or  that  the  Defendant  should  be  compelled 
to  elect  either  to  take  under  or  against  the  said  will  of  his 
said  fiither,  and  if  he  elected  to  take  the  said  leasehold  estates 


■V" 


V. 

rOI 

DUMQAVVOm. 
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ifl^K        case  upon  the  acddental  cireiunstanoe,  that  be  happened  to 
fill  the  prescribed  character  at  the  death  of  his  £ither;  but 

LoED        the  moment  it  is  shown,  that  by  any  possibility  the  estate 
will  not  of  necessity  vest  within  the  regular  limits,  it  fink 
Aiifumtmi.     altogether ;  an  executory  deyise,  whidi  is  rcid  in  part,  k 
void  in  toto  ;  Jee  r.  Audky{a\  Ware  y.  PolkiU{b),  Grif 
/Uhs  ▼•  Ver€{c\  Lord  Sauthampion  t.  The  Alarqmt  of 
Her{/brd(d)^  Marshali  t.  HaUoway{e).    The  recent  cne 
of  Ibbetean  t.  Ibbei$on(/)y  seems  to  be  exactly  in  paint 
The  limitations  there  were  almost  in  terms  the  same  as  is 
the  present  case ;  and  the  Vice-Chancellor  of  England  ob- 
serving, <<  that  the  validity  of  the  gift  must  be  detennined  bj 
considering  how  it  stood,  at  the  death  of  the  testator,  and  m- 
less  it  was  then  such  as  that  if  ever  it  took  effect  at  all,  it 
must  of  necessity  have  vested  the  absolute  interest  ia  some 
one,  within  the  period  allowed  by  law,  it  was  bad  then  and 
must  be  so  now,''  held,  that  all  the  limitations,  after  tbe 
life  estate,  were  void ;  and  this  decision  had  been  since  a^ 
finned  by  Lord  Coitenham(ff)»    Assuming  that  the  limita- 
tions after  the  estate,  given  to  the  testator^s  grandson,  Jr- 
thur  Trevor^  are  all  void,  the  Plaintiff  insists,  that  ArAm 
consequently  took  the  entire  interest,  this  being  a  chattd, 
upon  the  principle,  that  where  a  testator  devises  a  term  to 
one  for  life,  with  remainders  over,  which  are  void,  theako- 
lute  interest  vests  in  the  first  taker ;  the  testator's  intention 
being  manifest  to  dispose  of  the  estate  firom  his  execaton; 
Fortk  y.  Chapman{h)j  Doe  v.  Cooile(t),  Feame  on  Exeat- 
tory  Detnses(J)  ;  and  where  there  is  an  absolute  gift,  and  an 


(a)  1  Cox,  324.  (/)  10  Sim.  495. 

(ft)  11  Ves.  257.  (g)  10  Sim.  517. 

(c)  9  VeB.  127.  (*)  1  P.  Wmt.  666. 

(<0  2  Vea.  &  B.  54.  {%)  7  East,  269. 

(e)  2  Swanat  432  0')  P«g«  4S8»  8th  EA 
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attempt  to  restrict  such  gift,  by  limitations,  which  are  void        1841. 
for  remoteness,  it  has  always  been  held,  that  the  gift  to 


the  fibrst  taker  remains  absolute  and  unaffected,  Whittd        lobd 
V.  Dudin{a),  Ring  v.  Hardwick{b).    But  if,  notwithstand-  ^""^"«"- 
ing,  the  Court  should  be  of  opinion  that  the  grandson     '^''******'' 
took  but  a  life  estate,  and  that  the  residue  was  undisposed 
of,  nevertheless  he  was  entitled  as  one  of  the  next  of  kin 
to  a  third,  and  to  that  extent  he  was  entitled  to  make  this 
lease,  and  it  is  valid ;  and  as  to  the  remaining  two-thirds, 
the  other  next  of  kin  set  up  no  claim ;  they  do  not  seek  to 
interfere  with  the  Plaintiff,  and  under  such  circumstances, 
this  Court  will  not  permit  the  Defendant  here  to  avail  him- 
self of  the  legal  estate,  which  he  has  acquired  by  the  con- 
veyance of  1839,  from  Langtouj  to  defeat  the  Plaintiff's 
rights.     But  the  Defendant  relies  upon  another  ground  of 
defence,  that  inasmuch  as  the  lease  was  granted  to  a  party, 
who  was  trustee  under  the  will,  and  agent  to  the  lessor,  it 
cannot  be  supported  in  a  Court  of  Equity.    Now  it  is  clear 
upon  authority,  that  a  trustee,  or  an  agent,  may  take  a  lease 
from  the  cestui  que  trusty  or  principal,  provided  the  trans- 
action be  fidr  and  without  fraud.     In  this  case  there  has  not 
been  even  a  suggestion  of  anything  like  imposition  or  unfair 
dealing.     The  lease  was  acquiesced  in  by  the  lessor.  Lord 
Dungannon,  from  the  year  1796  down  to  1837,  a  period  of 
nearly  half  a  century ;  and  at  such  a  distance  of  time  it  is 
in  vain  for  the  Defendant  to  call  upon  this  Court  to  be  ac- 
tive in  assisting  him,  Banney  y.Ridgard{c\  Gregory  v. 
Gregory(d),   Scott  v.  Dunbar{e) ;   and   more    especially 
when  the  Court  remembers  the  particular  circumstances, 
under  which  the  Defendant  has  obtained  the  legal  estate. 

(a)  2  Jac.  &  W.  279.  (i)  Coop.  201. 

(6)  2  Beav.  353.  (e)  1  Moll.  442. 

(c)  1  Cox,  145. 
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im-        T^  Pkin'tiff  is  a  pmchaset  for  vmlve  aad  wHiioat  sotke. 
How  is  he  to  be  affected  by  any  equity  Biisiag  from  tftt  n- 


LoBD        lation  subsisting  between  the  lessee  and  the  lesaiw  ?    If  tk 

'    Defendant  intended  to  rely  upon  any  such  ease,  lie  ^nghl 

to  have  filed  a  cross  bill.  He  is  neither  a  party  nor  priry 
to  the  lease ;  and  as  the  lease  is,  at  most,  only  voidaUe, 
this  Court  will  follow  the  rule  at  law,  that  though  a  ^'sttaa- 
ger  may  take  adrantage  of  a  void  deed,  he  cannot  do  so  of 
a  voidable  one,'*  Bac.  Air.{a).  Lastly,  there  is  in  tin 
deed  a  covenant  for  quiet  enjoyment  on  the  pait  of  the  lessor, 
under  whose  will  the  present  Defendant  has  derired  luge 
benefits ;  and  the  now  well-established  doctrine  of  this  Coart 
is,  that  such  a  party  will  not  be  permitted  to  impeftdh  the 
contract,  and  thus  impose  a  liability  upon  the  assets  of  the 
party,  from  whom  he  has  derived  such  benefits,  Tagior  v. 
Siibbert{b),  Steek  v.  MUthdl{c),  Popham  v.  BahhDim{d). 

Mr.  Seijt.  Warren^  Mr.  T.  B.  C.  SmUA,  Mr.  Hotmm, 
and  Mr.  Napier  for  Lord  Dunganfum. 

It  is  impossible,  that  there  can  be  any  doubt  on  the  mind  of 
the  court  of  the  testator's  intention  ;  by  the  will  he  appean 
to  have  contemplated  four  distinct  contingencies :  the  fiist 
of  these  is  a  disposition  of  this  property  to  his  gtandson 
Arthur  Drevar  and  his  assigns  for  his  4fe  ;  and  secondly, 
after  his  death,  to  the  person,  who  should  be  the  heir  male  of 
the  body  of  the  said  Arthur  Trevor  ;  and  that  such  persoo 
should  be  entitled  to  the  rents  and  profits  until  he  attained 
the  age  of  twenty-one  years,  and  should  obtain  a  convey- 
ance of  the  estate,  when  he  arrived  at  that  age ;  then  comes 
the  third  contingency,  quite  distinct  from  the  preceding 

(a)  Tit-  Void  and  Voidable,  (F).      (c)  2  Dniry  &  W.  568. 
(Jb)  2  Yes.  487.  (d)  2  Jones,  S20. 
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<MMB,  and  providing  for  the  «v«nt  of  no  such  person,  as  be-  I8tl. 
£{>fe  mentionedy  living  to  attain  tlie  age  of  twenty^ona  years;  keb 
^th  this  the  preseit  Defendant  is  altogether  unconnected.  j^^^^ 
Fourthly  and  lastly,  in  the  event  of  there  being  a  failure  of  ^^^^'^^ 
issue  male,  the  testator  limits  the  estate  over  to  the  issue  fe-  ^'^>mms4. 
male.  The  present  Defendant  claims  under  the  second  clause ; 
lie  accurately  answered  the  description ;  he  was  the  heir  male 
of  the  body  of  the  testator's  grandson,  Arthur  Trevor,  and 
be  was  twenty-one  at  the  period  of  his  death ;  the  words 
referring  to  his  attaining  the  age  of  twenty-one  years  are 
uot  intended  to  be  an  integral  portion  of  the  description, 
they  merely  refer  to  the  time  when  the  party  was  to  get  a 
conveyance  of  the  legal  estate :  the  distinction  is  shown  in 
the  cases  of  Doe  v.  JVard{a),  and  Newman  v.  Netoman{b)» 
In  the  former  case  there  was  a  gift  to  the  party  intended  to 
take,  and  then  followed  the  words,  ^*at,"  and  <^if,"  and 
it  was  held  that  these  words  related  to  the  time,  at  which 
the  devisee  was  to  take  in  possession;  whereas,  in  the  latter 
case,  there  was  no  gift  except  to  such  of  the  children  as 
should  sustain  the  character  of  attaining  the  specified  age, 
and  as  this  was  beyond  the  limit,  the  gift  was  held  void. 
Here  the  testator  seems  anxious  to  have  guarded  against 
there  being  any  chasm  between  the  death  of  the  tenant  for 
life,  his  grandson,  and  the  person  taking  by  descent  as  heir 
male.  He  uses  the  words  *'and  from  and  after  his  decease,'* 
distinctly  pointing  to  some  person,  who  was  to  take  imme- 
diately at  the  decease  of  his  grandson ;  and  this,  joined  to 
the  &ct  that  the  provisions  of  the  original  settlement  of 
the  estate  of  the  26th  of  February,  1762,  are  recited  in 
the  will,  and  must,  consequently,  have  been  before  the 
testator's  mind  when  penning  his  will,  would  appear  to  re- 
lieve the  case  from  all  difficulty.     The  testator  intended  a 

(a)  9  Adol.  k  E.  582.  (6)  10  Sim.  50. 
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,    ^^^'    .    series  of  limitations,  the  persons  entitled  thereunder  taking 
successively ;  the  present  Defendant  takes  as  one  of  the 


LoxD        first  class,  answering  a  particular  description,  and  to  take 

DUKGAHirOll. 

in  succession,  and  he  is  clearly  within  the  limits  allowed  by 


JiT^fWMlHi* 


law,  Cadell  v.  Palmer(a) ;  the  subsequent  limitations  may 
be  void,  but  they  cannot  therefore  invalidate  the  prior  ones, 
although  the  converse  of  this  proposition  is  true,  Pnxtor 
V.  The  Bishop  of  Bath  and  WelU{b).    The  cases  dted  at 
the  other  side  do  not  apply,  they  are  all  reducible  into  two 
classes,  the  first  comprehending  cases,  where  the  gift  is  to  a 
class,  all  of  whom  are  intended  to  take  together,  while  some 
are  beyond  the  limit ;  there  the  court  holds  that  as  the  dis- 
position is  void  as  to  some,  it  is  vmd  as  to  all,  Jee  t. 
Audley{c)j  Leake  v.  Rolrin8on(d)^  in  which  latter  case  all 
the  preceding  cases  are  collected.     The  second  class  oomr 
prises  those  cases,  where  a  testator  does  not  point  to  a  clan, 
but  to  an  individual,  who  may  not  come  in  esse  within  the 
period  allowed  by  the  rule;  that  was  the  case  oflbbetsoni, 
Ibbetson{e) ;  Trafford  v.  Trafford{f)y  Lord  Southampton  7. 
7%€  Marquis  of  Hertjbrd{g\  Marshall  v.  HaUowa^k)^ 
fVare  v.  PolliiU{i).     But  if,  as  here,  several  persons  are 
intended  to  take  in  succession,  and  the  first  taker,  if  he 
takes  at  all,  must  take  within  the  proper  time,  as  the  De- 
fendant did  here,  the  court  will  effectuate  such  a  disposi- 
tion without  any  regard  to  the  limitations  subsequent ;  The 
Countess  of  Lincoln  v.  The  Duke  of  Newcastleif^^  Gower 
V.  Grosvenor(k)^  Lord  Deerhurst  v.  The  Duke  of  St.  Air 
bans(J)i  and  the  same  case  upon  appeal,  under  the  name  ol 

(a)  1  Clark  &  F.  372.  (g)  2  Ves.  &  B.  54. 

(h)  2  H.  Black.  85&  (A)  2  Swanst  432. 

(c)  I  Cox.  324.  (t)  1 1  Ves.  2i7. 

(d)  2  Mer.  363.  (J)  12  Ves.  218. 
(0  10  Sim.  495.  {k)  5  Madd.  337. 
(/)  8  Atk.  347.  (0  5  Madd.  232. 
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Tollema€hey,TheEarlofCofverUry{a).     With  respect  to        1841. 
Ibbeisan  r*  IbbeisoHj  which  has  been  so  much  relied  on,  it  is         Ksr 

but  right  to  say,  that  there  is  an  appeal  from  the  decision  lord 

in  that  case  now  pending  in  the  House  of  Lords.  uhoamhoh. 

But  even  assuming  that  the  Plaintiff's  construction  of 
the  will  be  right,  he  cannot  succeed  here.  The  Plains 
tiff  purchasing  from  Kingamilly  with  notice  of  the  charao^ 
ters  and  situations  which  he  filled,  must,  in  the  contempla- 
tion of  this  Court,  be  considered  as  if  he  were  himself 
KingsmiUj  and,  consequently,  be  prepared  to  sustain  this 
lease,  as  the  lessor  himself  would  have  been.  That  it  was 
contrary  to  the  leasing  power  is  admitted ;  that  it  was 
made  at  an  undervalue  is  clear,  for  the  Plaintiff's  case 
is,  that  the  lessor  sold  his  interest  in  the  lease  five  years 
after  it  was  executed  for  a  sum  of  2900/.  Has  the 
Plaintiff  offered  any  evidence  to  prove,  that  it  was  intended 
to  be  a  g^ft  to  Kingsmillf  What  are  the  faithful  services 
rendered  to  Lord  DungannoUy  in  consideration  of  which 
the  lease  is  stated  to  have  been  granted?  Was  it  not 
a  breach  of  trust  in  this  party  thus  to  have  taken  a  lease 
from  a  tenant  for  life,  contrary  to  his  leasing  power,  to  sup- 
port which  he  now,  in  a  Court  of  Equity,  contends  that 
the  limitations  in  the  will,  which  it  was  his  bounden  duty  to 
uphold,  are  utterly  void  and  illegal.  Will  a  Court  of  Equity 
put  itself  into  activity  in  support  of  such  a  party  ?  It  is  a 
mistake  to  argue  that  the  Defendant  requires  the  aid  of 
the  Court ;  it  is  the  Plaintiff,  who  now  calls  upon  this 
Court  for  its  assistance  to  restrain  the  Defendant  from  ex- 
ercising his  legal  rights,  and  to  clothe  his  alleged  equitable 
title  with  a  legal  one.  As  to  the  Plaintiff's  equity,  arising 
out  of  the  covenant  for  quiet  enjoyment  in   the  lease, 

(&)2Clark&F.  611. 
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1S41.        founded  upon  the  doctrine  in  Tigjflor  v.  Siibbert,  and  Stoeie 
T.  Mitchell,  it  has  no  application,  for  the  Defendant  does 


•. 


LojLD  not  claim  under  his  father,  he  daims  by  title  partaiofmt, 
^^^  '  and  no  action  of  covenant  could  be  majntained  i^vnstluB 
upon  that  covenant,  Line  v.  Stephengon(a).  Acquiescence 
on  the  part  of  the  Defisndant  is  out  of  the  qvestioD)  and  no 
acquiescence  on  the  part  of  a  father,  wfco  was  but  teaont  fiir 
H£e,  could  give  validity  to  a  lesK  agaiMt  his  aiao,  eUming 
in  remaiadef . 


Dctf.  15.      The  Lobd  Chancellor: — 

Judgnmu.  \  very  important  question  arises  in  this  ease,  and  I  mot 
say,  in  as  indirect,  if  not  irregular,  a  manner  as  it  wettcouU, 
considering  the  interests  of  the  parties.  I  ans  called  upon 
to  adjudicate  as  to  the  rights  of  Lord  DuMg<mmmy  under  t 
will,  to  very  considerable  estates,  and  that  in  a  suit  insd* 
tated  by  a  lessee  sedung  as  against  him  the  benefit  of  Um 
residue  of  a  term  in  a  small  portion  of  the  estate,  whilst  the 
parties  really  interested  in  moodng  with  Lord  DungoMmm 
this  question  on  the  construction  of  the  will,  are  either  not 
before  the  Court,  or  if  before  it,  remain  neutral,  andl  ds<£Be 
to  interfere. 

The  point  raised  on  the  will  of  Arthur  Lord  Dmn^mi^ 
non,  is  almost  {^ecisely  the  same  as  that  before  the  HeoBe 
of  Lords,  in  a  case  of  libetsan  v.  Ihbetmm{li^  upon  appesi 
firom  the  present  Viee-Chancellor  of  En^Uuid.  Undei 
such  circumstances,  I  shall  not  finally  dispose  of  this  case^ 
should  it  turn  iqx>n  that  point,  until  the  House  of  Leeib 


(a)  4  Bing.  N.  C.  678;  5  Bing.      (p)  10  Sim.  495. 
N.  C.  18S. 
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liaYe  pronounced  dieir  opinion  in  IhbBUcm  r .  libeUtm ;  but    ^    ^^^' 
shall  allow  this  cause  to  stand  over  mtil  the  decision  ol 


that  case ;  the  lessee,  in  the  meantime,  to  go  before  the        Lord 

,  .  ]>TmoAiiiroif. 

Master^  ana  give  security  ion  mesne  renta.  

Judgment. 
I 

The  questioA  of  law  arises  upon  the  witt  of  Arthur  Yis^ 
count  Drnngannon^  which  bears  date  die  24th  of  June,  17tO* 
it  appeava  frcwi  this  wiU,  that  a  kvge  part  of  Lord  Dmngtm* 
non's  estates  had  been  put  into  settlenent  upoo  hia  eldest 
son's  marriage,  and  having  commenced  hk  wiU  by  reciting 
that  settlemeaty  and  having  dtspoaed  of  some  of  his  pro* 
petty  for  the  benefit  of  hk  two  dau^^ters,  the  testator  pro- 
eeeda  to  dieaL  with  those  estate^  whieb,  or  part  c^  wkirii» 
fonai  the  subject  matter  of  the  pteaent  suit. 

[The  Lord  ChaeceUor  here  react  the  terma  of  the  de^ 

vise]- 

The  cowBsd  for  Lord  Dungammm,  in  one  part  of  the 
argument,  attempted  to  import  into  this  will  the  limita^ns 
eontaiaed  iu  die  settlement  referred  to  by  the  testator,  for 
the  purpose  <^  luding  the  coastruction,  which  was  thus 
sought  to  be  put  upon  this  devise;  but  I  see  no  grounds  for 
suck  a  proceeding ;  the  testator  himself  did  not  think  it 
necessary  to  recite  in  his  will  the  limitatioBS  in  that  settles 
ment  ^  and  I,  in  comixig  to  the  consideration  of  what  his 
meaning  was,  am  clearly  of  opinion  that  I  must  reject  the 
idea  of  his  having  had  in  his  mind,  when  framing  the  limi» 
tations  of  his  leasehold  property,  the  trusts  of  that  settle- 
ment. There  is  nothing  in  the  other  parts  of  the  will,  which 
bears  materially  upon  the  construction  of  this  clause ;  the 
residuary  gift  of  the  personal  estate  expressly  excludes  the 
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I ^ — I    leasehold  interests,  and  it  is  admitted  on  both  udcs  that  it 

has  no  application  to  the  point* 

The  Plaintiff  here,  in  order  to  support  his  lease,  is  boninl 
to  show  that  the  late  Lord  DangatmoH^  under  whom  be 
derives,  took  a  greater  estate  than  that,  whidi  is  in  tens 
limited  to  him  by  the  will,  that  is,  a  mere  life  estate;  for 
the  leasing  power,  contained  in  the  will,  only  extends  ta 
forty-one  years,  which  period  has  elapsed  since  the  origiittl 
grant  of  this  lease ;  and  it  has  been  argued  on  his  behalf 
that  the  late  Lord  Dungannon^  as  tenant  fiir  life,  took  the 
whole  interest  in  those  chattel  leases ;  and  this  new  mi 
grounded  upon  the  case  of  Doe  v.  C!ooke{a)9  and  a  didum 
in  Forth  y.  Chapmanijk)^  cited  without  disapprobatioii  by 
Mr.  Feame{c).  The  principle  sought  to  be  estaUubed 
by  these  authorities  is,  that  wherever  there  appean  on 
the  face  of  a  will,  an  intention  to  give  the  whole  of  a 
term  of  years  away  from  the  executor,  a  bequest  of  it, 
though  only  for  an  hour  or  a  day,  is  a  gift  of  the  wbde 
term,  in  case  the  limitation  over  be  void.  Now,  I  much 
doubt  whether  that  proposition  could  ever  be  supported  on 
the  authorities  cited,  against  what  appears  to  me  tbe  no- 
doubted  principles  of  law  and  equity ;  I  at  least  should  be 
very  unwilling  so  to  decide ;  it  is  a  point,  which  I  myself 
when  at  the  bar,  have  more  than  once  pressed,  I  most  uy 
too,  hopelessly  pressed,  upon  the  Court,  and  never  vitb 
success.  As  to  the  authority  of  Mr.  Feame^  which  bas 
been  relied  on  at  the  bar,  whilst  I  entertain  tbe  hi^est 
respect  for  the  first  part  of  his  work,  considering  it,  as  I  do, 
one  of  the  ablest  and  most  masterly  treatises  that  ever  ema- 


(a)  7  East,  209.  (b)  1  P.  Wm».  666. 

(c)  Page  488,  8th  Ed. 
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nated  from  a  legal  ftiind,  I  do  not  consider  the  second        1841. 

V 

part,  which  treats  of  Executory  Devises,  and  which  is  the        Bjbb 
portion  of  his  writings  here  relied  upon,  as  at  all  equal  to        losi> 

the  former ;  and  in  saying  so,  1  but  express  a  very  general        

opinion.  He  took  the  doctrine  upon  that  subject  very  •'«4^»«'- 
much  as  he  found  it,  without  bringing  to  it  the  test  of  hid 
own  powerful  and  argumentative  mind ;  and  we  have  this 
most  important  doctrine  of  Lord  Mciccles/ieldstateA  without 
a  line  of  comment,  nothing  to  justify  it  in  the  shape  of 
authority,  nor  to  stipport  it  upon  principle.  But^  in  fact, 
I  am  not  embarrassed  with  that  point  in  the  present  case, 
for  there  is  quite  enough  in  the  will  itself  to  relieve  me 
from  its  consideration,  and  to  enable  me  so  to  distinguish 
this  case  from  Doe  v.  Cooke^  that  my  deciding  against  the 
tenant  for  life's  claim  to  the  whole  term  here  cannot  be 
held  to  break  in  upon  the  authority  of  that  case.  In  the 
present  case,  the  whole  legal  estate  in  the  term  is  vested 
in  certain  trustees,  and  they  are  made  such,  not  merely  fox* 
Lord  Dungannon  for  life,  but  for  those  persons,  who  are  to 
take  afler  the  expiration  of  that  life  estate ;  and,  moreover, 
in  a  subsequent  part  of  the  will,  there  are  directions  to  pay 
annuities,  tod  other  sums,  which  are  chargeable  upon  those 
very  leasehold  estates,  and  are  gifts,  which  may  extend 
beyond  the  life  estate  of  Lord  Dungannon;  these  facts  are, 
in  my  mind,  suflBcient  to  distmguish  the  two  cases,  and  to 
permit  Doe  v.  Cooke^  if  it  be  good  law,  to  stand,  notwith- 
standing that  I  hold,  as  I  do,  that  Lord  Dungannon  took 
DO  greater  estate  under  the  limitations  in  this  will  than  a 
life  estate. 

Having  decided  against  this  part  of  the  Plaintiff's  case, 
I  am  led  to  the  consideration  of  the  important  point,  to  which 
1  have  before  referred ;  the  point  is  this,  that  Lord  Dun- 

VOL.  1.  2  o 
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1841.       gmnm  has  no  title  under  l;he  will  in  questioBt  tkeli 
tions.  under  which  he  dajms  being  wholly  rdd. 


LoBD       be  so,  it  is  indsted  that  thU  Court  ought  to  interfere  to 
DpwGAKiioif.  py^^g^i;  ^ije  Plaintiff  the  lessee  (who  claims  under  4e  hit 
jmdgmeM,     j^^  Dtmgwnon^  who  as  one  of  the  next  of  kin  of  the 
testator,  was  entitied  to  a.  distributiye  share  of  the  iin& 
posed  of  interest  in  the  lease,  and  upon  which  shsre  tk 
lease  oS  the  Plaintiff  will  attach),  £rom  the  ok  made  of 
the  legal  estate,  which  die  Defendantobtaised  from  a  tm- 
tee,  and,  therefore,  holds  as  a  trustee,  and  not  otherm 
The  question  turns  upon  what  is  the  true  constnictioB  i 
the  limitations  of  the  will ;  they  are  at  follows  :-^«<  in  tnit 
to  permit  ray  grandson,  Arthur  Treoor^  and  his  asajfn 
to  take  the  profits,  &c.,  for  aud  during  Us  natoial  lile; 
and  from  and  after  his  decease  to  permit  such  penon,  who, 
for  the  time  being,  would  take  by  detoent  as  bois* 
male  of  the  body  of  the  said  Jrtlmr  Tremor^  my  gnwl- 
son,  to  take  the  profits  thereof  until  some   such  penoo 
shall  attain  the  age  of  twenty-one  years,  and  theo  to 
convey  the   same  unto  sudi  person  so  attaining  the  a^ 
of  twenty-one  years,  his  executors,  admintstntton)  wl 
assigns."    Now,  whilst  the  Plaintiff  contends,  tiiat  all  tk 
trusts,  subsequent  to  that  for  the  late  Lord  IhmgoMoii 
life,  are  absolutely  void,  as  tending  to  create  a  perpetmtf, 
it  has  been  very  strongly  pressed  by  the  counsel  ftr  Loni 
Dtm^annoa,  that  though  the  limitations  may,  to  some  ex- 
tent  be  void  (and  that  indeed  appears  indispotable),  J^ 
that  under  the  drcumatances  which  happened,  the  £nt  li- 
mitation, after  tiie  estate  to  Lord  DungannofCs  father  fer 
life,  was  perfectiy  valid,  and  that  Lord  Dungannon  tool 
under  it  an  absolute  and  indefeasible  estate*  |The  Phinwi 
however^  insists,  that  all  the  limitations  are  invalid,  aiHl 

•Sic. 


CASES  IN  CHANCERY.  531 

that  the  next  of  kin  of  the  testator  are  the  parties  entitled ;  ^  ^^^' 
for  otherwise  there  would  be  a  TaUd  gift,  whidh  mig^  tra-  Kzx 
▼el  through  minority  after  minority  for  centuries,  before  a       loxd 

person  could  be  found,  who  would  answer  the  description  in        

the  will ;  and  that  none  of  thd  successive  heirs  male,  whilst  *^"'^?<^"'* 
under  twenty-<me,  could  predicate  of  himself,  that  he  was 
the  heir  male  to  take  under  those  limitations,  for  that  in 
fiiet  there  m%ht  be  a  succession  of  heirs  male,  who,  accord- 
ing to  the  words  of  this  clause,  might  be  entitled  to  take, 
and  yet,  for  caituries  not  one  of  that  class  might  be  the 
person  actually  entitled.  On  the  other  hand,  Lord  Duh" 
gatmon*s  counsel  have  endeavoured  to  support  his  title  in 
this  manner ;  they  say  that  the  rule  is  not,  that  every  per- 
son within  the  scope  of  the  gift  must  be  capable  of  taking 
within  the  period  prescribed  by  law,  but  that  the  gift  must 
be  such,  that  the  person  who  takes  under  it,  if  he  take  al 
all,  must  do  so  within  that  period;  and  they  thus  apply  their 
rule  to  the  present  case :  they  say,  there  was  an  evident 
intention  that  the  gift  should  take  effect  immediately  on  the 
death  of  the  living  grandson,  in  a  particular  person,  and 
that  Lord  Dungannan  was  a  person,  who  answered  that  par* 
dcular  description  at  the  appointed  time,  and  that  nothing 
could  occur  to  deprive  him  of  that,  whidii  was  at  first  vested 
in  him,  for  he  had  attained  the  age  of  twenty-one. 

Now,  to  support  this  view,  they  must  contend  that  the 
limitation  is  made  up  of  separate  and  distinct  gifts  to  in<» 
dividuals,  and  is  not  a  single  gift  to  a  dass ;  they  have  to 
divide  the  clause,  making  two  gifts ;  in  the  first  place,  one  to 
this  particular  person,  and  then,  in  certmn  events,  a  series  of 
gifts  over,  which  it  is  admitted  would  be  void  ;  and  there 
can  be  no  doubt,  that  in  this  way  of  construing  the  will,  a 
valid  gift  is  made  to  Lord  Dungannon.     But  the  question 

2o2 


9. 


532  CASES  IN  CHANCERY. 

2^41^    for  me  to  consider  is,  am  I  authorised,  in  pmnt  of  intentioD 

in  tlie  first  place,  and  of  construction  in  the  next  place,  to  ez< 

LoBo        tract  from  the  first  sentence  a  distinct  limitation,  and  to 

*   <^Pply  it  to  Lord  Dunganwm  ;  and  to  say  he  is  the  penoB 

Jmd^mM,  entitled  to  take  under  the  will.  The  cases,  whidi  havebceo 
relied  upon  in  support  of  this  view,  were  cases  of  accoiBu- 
lation ;  and  though  I  hare  not  looked  into  them  latdy,  yet 
from  my  recollection  of  than,  aided  by  what  has  £aUeo  firoa 
the  counsel,  they  appear  to  me  to  be  rather  against,  than  in 
fiirour  of,  Lord  Dungannon.  They  are,  Ltord  Santhamf^ 
y.  The  Marquis  of  Hertjbrd{a)^  and  Marshall  v.  H(dkh 
way{b).  In  the  former  case  Sir  Wiltiam  Grant  decided^ 
that  where  the  limitations  of  an  estate,  which  ate  nlid, 
have  annexed  to  them  trusts  for  accumnlation,  whidi  are  in 
their  creation  invalid  by  reason  of  their  indefiniteness,  this 
Court,  when  dealing  with  the  instrument,  will  not  suppoit 
the  trusts  for  accumulation,  so  far  as  the  testator  atiglrt 
have  carried  them,  but  will  reject  them  altogether;  umI 
Lord  EUJbn  in  the  latter  case,  though  at  first  inclioed  to 
su[^rt  such  trusts,  so&r  as  they  did  not  actually  break  in 
upon  any  rule  of  law,  yet,  subsequently  came  roood  to 
Sir  William  Grant's  opinion,  and  held  the  trust  for  a^ 
cumulation  altogether  void,  as  it  might  last  for  ages. 

These  cases  are  against  Lord  Dtmgannon  ;  for  there  is 
no  more  reason  here  for  partially  supporting  the  gift,  so  as 
to  effectuate  it  in  Lord  Dungannon^  than  there  was  therefor 
declaring  the  trusts  void  only  in  their  excess.  The  testator 
here  might  have  so  framed  his  will,  as  to  make  Lord  Dim- 
gannon  assuredly  take ;  but,  in  his  endeavour  to  do  more,  aod 
to  embrace  further  objects,  he  has,  I  fear,  foiled  to  accom- 
plish that,  which  was  clearly  within  hb  reach.    I  admit, 

(a)  2  Ves.  &  B.  54.  (Jb)  2  Swanst.  432. 
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that  the  parties  intended  to  take  under  this  will  are  td  1B4I. 
take  in  snccession)  and  that  Ijeake  v.  Rabin$on{d)y  which  Kex 
included  in  its  gift  all  of  a  particular  class  at  a  certain  time»        lord 

does  not  apply m  terms;  but  m  my  opuion  it  does  in  pnn*        

<dple.    That  case,  which  was  decided  after  a  full  considera*     «^««^«m'< 
tion  of  all  the  previous  decisions,  establishes^  that  where  a 
gift  includes  in  one  description  persons,  capable,  and  per- 
eiotns  incapable  by  reason  of  remoteness,  the  entire  gift  is 
Toid,  and  the  Court  will  not  so  remodel  the  will,  as  to  sup* 
port  such  of  the  bequests,  as  were  not  too  remote,  while  it 
rejects  the  rest.      But  then  it  is  said,  1  have  not  here  to 
struggle  with  the  difficulty,  which  existed  in  that  and  the 
other  cases,  for  there  the  Court  could  not  say,  how  many 
children  there  might  be,  how  fax  the  gift  was  good,  how  far 
void ;  whereas  here,  there  can  be  but  one  to  take,  and  all 
the  Court  has  to  see  is,  that  there  was,  eo  instanti  the 
tenant  for  life  died,  a  person  to  take,  answering  the  de* 
acription  in  the  will.    Now,  I  cannot  agree  with  that  ar- 
gument, for  though  it  is  perfectly  true,  that  Lord  Dungaif^ 
nan  did  happen  to  fill  the  character  contended  for  by  his 
counsel,  yet  is  it  not  as  true,  that  Lord  DungannorCs  son 
might  have  equally  well  answered  the  description  of  the 
person  designated,  and  in  the  event  of  the  son  dying  under 
twenty-one,  the  g^randson  or  great  grandson  might  in  like 
manner  have  been  the  first  person,  who  answered  the  descrip-- 
tion  of  the  next  heir  male,  to  take  by  descent.     The  truth 
is,  this  is  general,  until  some  person  answers  the  full  descrip- 
tion, and,  in  my  opinion,  is  quite  as  much  a  gift  to  a  class, 
though  the  persons  within  the  class  are  to  take  successively, 
and  finally  only  one  of  them  absolutelyi  and  not  jointly 
and  together,  as  in  the  case  of  Leake  v.  Robinson*    It  is  in 
vain  to  deny  this,  unless  it  can  be  shown,  that,  supposing 

(a)  2  Mer.  363. 
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^^^'  the  rules  against  perpetuity  out  of  the  case^  aone  of  tb«e 
Kbb  persons  would  not  be  included^thin  the  gift.  When  it  ii 
LoBD       said,  until  some  one  becomes  entitled,  it  means  evideotly 

until  some  one  person  answers  the  descnption,  wluch  woold 

*^^*"*^'  entitle  him  to  the  estate.  Is  there  dien  any  authority  to 
enable  me  to  take  out  of  this  clause  a  vafid  dispositioa  ib 
fiiTOur  of  a  perBOB,  who,  when  the  time  came,  was  sMer« 
tained  to  be,  and  in  fact  was  competent  to  take?  Neae  sock 
has  been  cited,  and  I  think  none  such  exists.  The  diff cokj 
I  take  to  be  this,  that  had  Lord  Dmnffonman  died  under 
twenty-one,  he  nerer  would,  under  this  limitation,  have  been 
entitled  to  the  estate;  his  soii  then  would  have  had  a  litk^  bot 
only  prssamptiYe  during  his  minoiity ;  fisr  unless  he  attuaed 
twenty-one,  it  would  again  have  deyolved  and  yesled  ia  tlit 
grandson,  if  the  son  had  left  issue  male,  and  the  graadm 
would  have  stood,  as  to  this  estate,  in  prteciady  the  same 
relation  as  the  grandfiither.  Can  I  then  g^ve  this  property 
to  any  person,  answering  the  description  at  any  period,  Jiev- 
ever  remote?  If  Lord  Dtfii^aniioii  is  to  take  tins  property, 
it  is  not  because  he  was  twenty-one  at  the  time  of  the  dtflk 
of  the  tenant  for  life,  and  within  the  limitations,  bot  beeaoR 
he  was  the  first  heir  male,  who  attained  that  age,  and  thereby 
was,  out  of  a  particular  class,  the  first  to  answer  tbe  de- 
scription in  tbe  will.  I  must,  I  fear,  hold  the  entire  fioii- 
tation  void,  for  I  have  no  power  to  take  out  of  the  dsase, 
so  as  to  effectuate  the  intention,  a  separate  Hmitatios  i» 
support  Lord  Dungannoris  title. 

The  case  of  Ware  v.  Polhilt{a)  goes  some  way  to  tbe 
same  point.  There  leasehold  estates  were  bequeathed  to  pay 
the  rents  and  profits  to  the  persons  for  tiie  time  bebg  eo- 

(a)  \\  Ves.  257. 
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titled  under  the  limitation  of  real  estate,  devised  in  strict       1841. 
settlement,  with  power  to  the  tmstees  at  any  time,  with        ksb 
consent  of  the  persons  so  entitled,  or  if  minors,  at  their  own        x<  J^,, 
discretion,  to  sell  and  invest  the  prodnce  in  real  estate  to   ^^^^»"- 
the  same  uses.    And  the  Lord  Chancellor  said(a),  "  upon     •M;»<»'« 
further  consideration  as  to  the  leasehold  estate,  I  think  that 
power  of  sale  void,  for  it  may  travel  through  minorities 
fbr  two  centuries ;  and  if  it  is  bad  to  the  extent  in  which  it 
is  given,  you  cannot  model  it  to  make  it  good ;  I  thfaik  the 
soundest  ground  is,  that  the  power  is  bad." 

In  Bacon  v.  Proctar(b%  which  is  another  case  on  this 
subject,  and  was  decided  at  the  Rolls  during  the  illness  of 
Sir  Thomas  Plumer,  by  Mr.  Baron  Graham^  assisted  by 
two  of  the  Masters,  the  testator,  after  charging  his  estates 
with  various  sums,  devised  it  to  trustees  upon  trust,  from 
time  to  time  to  receive  the  rents  and  profits,  and  to  invest 
the  same  in  the  purchase  of  stock,  so  as  to  accumulate  and 
form  a  fiind  fbr  the  payment  of  certain  charges ;  and  after 
the  same  should  have  been  raised  and  paid,  upon  trust,  to 
pay  the  net  rents,  issues,  and  profits.  Unto  and  for  the 
benefit  of  such  person  of  his  own  name,  blood,  and  family, 
as  for  the  time  being  should  succeed  to,  and  be  invested 
with,  his  title  and  dignity  of  a  baronet,  to  the  end,  that  his 
said  estate  might  be  continued  in  his  name,  blood,  and 
family,  and  be  enjoyed  and  go  along  with  his  title,  so  long 
as  the  rules  of  law  and  equity  would  permit ;  and  if,  upon 
fidlure  of  issue  male  of  his  body,  there  should  not  be  any 
person,  who  should  be  entitled  to  enjoy  his  tide,  upon 
trust  to  stand  seized  of  the  estate  for  the  benefit  of  the  pet- 
son  or  persons,  who  should  be  his  right  heir  or  heirs  at 

(a)  Page  283.  (6)  Turn.  &  R.  31. 
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1S41«  law,  and  to  convey  and  assure  tbe  same  accordingly ;  and 
Kbm  there  the  Court  held,  that  the  Defendant,  the  eldest  son 
LoxD  ^^  the  testator,  was  entitled  to  an  estate  for  life,  sab- 
DuNOANHoir.  j^^  ^  jIj^  jg^  ^jjj  charges,  but  decided  nothing  be- 
Jud^mtmi.  y^j^^  ^^^^  Qq^  fj^^  great  case  on  this  sul^ect  is  that  of 
Lord  Deerhurst  v.  The  Duke  qfSt.  Albans(a)y  which  finalljr 
took  rather  a  singular  turn.  The  cause  first  came  before  Sir 
John  Leach  ;  at  the  time  of  the  testator's  death,  he  had  a 
son  and  two  grandsons  living,  and  by  his  will  he  bequeathed 
certain  chattels  to  trustees,  in  trust  for  his  wife  for  life,  then 
to  his  son  for  life,  and  after  the  decease  of  the  survivor,  m 
trust  for  such  person,  as  should  from  time  to  time  be  Lord 
VerCf  it  being  his  will  and  intention,  that  the  same  shonM, 
after  the  decease  of  his  wife,  go  and  be  held  with  the  title 
of  the  family,  as  far  as  the  rules  of  law  and  equity  would 
permit.  The  son  died,  and  then  the  eldest  grandson  died, 
leaving  issue  a  son,  who  died  under  twenty-one,  the  se- 
cond grandson  still  living;  and  Sir  John  Leach  held,  thai 
Uie  gift  to  the  eldest  grandson  was  a  good  gift  for  hia  life, 
^nd  that  the  property  vested  absolutely  in  his  son.  From 
this  decision  there  was  an  appeal  to  Lord  Lyndhurst^  who 
affirmed  that  decision :  it  was  then  brought  before  the 
House  of  Lords,  under  the  name  of  Tollemache  v.  Tkt 
Earl  of  Coventry{b\  and  the  judgment  below  wm  re- 
versed, and  it  was  held  that  the  eldest  grandson  took  abso- 
lutely.  I  do  not  understand  the  grounds  of  this  reversal, 
particularly  that  portion  of  Lord  BroughanCs  judgment  re- 
specting an  attainder  or  an  abeyance  of  the  peerage ;  for  the 
argument  would  have  applied  as  well  to  the  first  grandson,  as 
to  the  other ;  but  the  authority  of  the  House  of  Lords,  al- 

(a)  5  Madd.  232.  (6)  2  Clark  &  F.  611. 
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though^  I  admit,  upon  the  sole  authority  of  one  judge,  must    ,    ^^^' 
bind  all  other  Courts. 


V. 
LOBD 


il 


.    There  h  also  a  case  decided  by  Lord  Langdaky  Mad^  DuKOAirifoN. 
worth  ¥•  Hinxman{d).    There  the  testator  bequeathed  per^     J^dgmguu, 
sonalty  to  trustees,  to  pay  the  interest,  &c.  to  his  nephew. 
Sir  G.  Afflecky  for  life,  and  after  his  decease  to  pay  the  In- 
terest UDto  his  eldest  son,  for  the  time  being ;  but  in  case 
be  should  die,  leaving  no  son,  then  in  trust  to  pay  said  in* 
terest  unto  the  person,  on  whom  the  baronetcy  should 
devolve,  it  being  his  desire,  that  the  said  interest  should 
never  be  alienated  from  the  title,  but,  that  each  succeeding 
baronet  of  the  Affleck  family  should  enjoy  the  interest 
during  his  life,  and  after  the  extinction  of  the  title,  the  per- 
^naljy  to  fs^  into  his  residuary  estate.     Sir  G.  Affleek 
died,  without  having  had  any  issue,  and  the  baronetcy  de- 
volved upon  his  brother,  James  Affieckj  and  the  Master  of 
the  Rolls  held,  that  Sir  James  took  the  personalty,  so  be- 
queathedi  absolutely ;  and  he  said,  **  in  all  cases  of  this  de» 
scription,  the  question  is,  what  is  the  general  intention  of 
the  testator,  which  the  Court  is  to  carry  into  execution  ? 
His  intent  here  wJas,  that  the  property  should  go  on  to 
all  time  with  the  baronetcy*     He  accordingly  says,  his 
will  is,  that  it  should  never  be  alienated  from  the  title,  but, 
that  each  succeeding  baronet  should  enjoy  it  for  life ;  the 
general  intention  expressed  in  the  will  must  have  been  de* 
feated,  by  giving  successive  estates  for  life.  From  the  cases, 
which  have  been  cited,  it  is  clearly  shown,  that  giving  a 
life  estate  to  each  baronet  successively  would  have  the  effect 
of  defeating  the  general  intention  of  the  testator ;  and  for 
the  purpose  of  accomplishing  the  intention,.  I  think  it  must 

(a)  2  Keen,  658. 
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lfi^l»    ^    be  held  that  Sir  JwmtM  Jffieck  took  a  qman  estate  tniu 
the  property,  and  that  the  property  being  peniMud  ms  tb> 


LosD        solutely  at  his  disposal."     It  may  be  doabted  whether  that 
J^    '   effactoated  the  testator's  intention,  although  the  dedaum 
jitdgmuai^     rests  upon  that  ground. 


The  eaee  of  JUdtoii  t.  i2MfOfi(d),  cannot  be  &ti]h 
giiishedfiom  the  present;  the  devise  there  was  of  the  re▼e^ 
sion  in  fee,  which  came  into  possession  by  the  testatoi^s  death 
without  issue,  to  the  use  of  the  testator's  broAer,  Charing 
for  his  life,  with  remainder  to  trustees  and  their  heirsdiuinf 
the  life  of  ChaHeBy  in  trust  to  preserve  oontiogeDt  leanb- 
ders,  with  remainder  to  the  use  of  the  first  son  of  Charki 
in  tail  male,  with  divera  remainders  over.  And  the  testa- 
tor gave  to  trustees  <<  all  his  plate,  pictures,  booka^  and 
household  furniture,  in  and  about  Ills  mansion  at  Denton 
Park,  upon  trust,  to  permit  the  same  to  be  used  aod  enjoyed 
by  the  poson  and  persons,  who  for  the  time  bdng  ahooU 
be  entitled  to  the  possession  of  his  mansion-house,  under  or 
by  virtue  of  his  settlement  made  upon  his  xnarriagei  or  of 
the  limitations  contained  in  his  will,  untila  tenant  in  tailof 
the  age  of  twenty'Kine  years  should  be  in  possession  of  Ui 
mansion-house ;  and  then  the  plate,  pictures,  hooka,  aod 
household  furniture,  were  to  go  and  bdiong  to  socb  to- 
nant  in  tail ;  and  the  testator  gave  all  the  residue  of  Ua  per- 
sonal estate,  afker  payment  of  his  funeral  and  testsmentary 
expenses,  debts,  and  l^;acies,  to  the  person,  who  at  Us  da- 
cease  would  be  beneficially  entitled  in  possession  to  hii 
mansion-house/* 

This  is  in  my  judgment  similar  to  the  case  before  me; 

(a)  10  Sim.  495. 
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and  the  Vioe-Chanoellor  of  Engbrnd  expz«88ed  lus  opiiiion    .    ^^^'   . 
to  be,  and  that  after  the  fullest  conaideiatioo,  ^^  diat  ao  far        Ku 
as  the  gift  was  firamed  to  take  effect  after  the  death  of  Sir       Lobd 

J>inioAinroii. 

CAarUSf  it  was  void,"  However,  as  Sir  Charles  was  resL- 
dtiary  l^tee,  his  Honor  avoided  deddiiig  the  point,  for 
at  the  ooadosion  of  his  judgment,  he  says,  ^*  whether  it 
was  good  aa  a  gift  to  him  for  life  only,  and  void  as  a  gift  ia 
jremainder  afifcer  his  death,  or  whether  it  might  be  construed 
as  a  gift  absolutely  to  Sir  dharleSf  according  to  what  seems 
to  have  been  the  opinion  of  Lord  Brougham  upon  the  gift 
in  Lord  Vere*9  will  to  the  third  Lord  Vere^  it  is  not  neces- 
sary to  decide^  because  Sir  Charles  was  residuary  legatee/' 
Without  any  very  direct  authority  to  guide  me,  I  have  a 
strong  impression,  that  the  gift  is  altogether  void,  and  that 
principle  and  authority,  as  for  as  they  go^  are  against  my 
modelling  the  gift,  so  as  to  pick  out  of  it  a  valid  limitation  to 
Lord  Dunganmm.  But  like  the  Vice-Chancellor  in  JMel- 
sinCe  case,  Imay  not  find  it  necessary  to  decide  the  questioB. 

Assunung  the  limitation  to  be  void,  I  have  to  consider  the 
other  points  in  the  case.  It  is  said,  that  as  the  first  gift  is 
void,  all  the  subsequent  limitations,  which  are  founded  upon 
it,  foil ;  and  the  case  of  Proctor  v.The  Bishop  of  Both  and 
Wetts{a)  was  relied  upon  for  this  position ;  for  there  the  gift 
being  to  the  first  or  other  son  of  the  testator's  grandson, 
Thomas  Proclor,  who  should  be  in  holy  orders,  in  fee ;  and 
in  case  there  should  be  no  such  son,  then  over ;  the  Court 
held,  that  though  Thomas  Proctor  had  never  any  son,  who 
anawered  the  description,  yet  the  gift  over  was  void ;  and 
such  no  doubt  is  the  law.  There  is  nothing  better  settled, 
than  that,  where  a  gift  is  void  for  remoteness,  its  avoidance 

(o)  2  H.  Black.  856. 
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%te^B^B^^^ 


^^^'        does  pot  Wng  into  life  or  accelerate  the  Babseqnent  fimita- 

Kbb        tions,  but,  on  the  contnuy,  they  are  equally  rmA»   The  re^ 

i^Bo       «iduary  gift  cannot  embrace  this  interest,  because  leasehoUi 

°^       '  are  in  express  terms  excepted  out  of  it.  I^  ther^re,  I  had 

^"^^i^^"^*^'     ^  decide  these  questions,  I  should,  I  ^>prehend,  hold,  that 

this  leasehold  estate,  subject  to  hoTdDungajmau*M  life  estate 

therein,  being  undisposed  of,  passed  to  the  testator^s  next  of 

kin,  and  that  the  trustees,  named  in  the  will,  were  posMSsed 

4>f  the  legal  estate,  in  trust  for  tbe  next  of  kin. 

Mr.  Brice  was  one  of  the  trustees  in  the  will,  and  for  a 
considerable  period  received  100/.  a  year,  by  the  directions 
in  the  will,  as  manager  of  the  estates.  Being  thus  trustee 
and  paid  manager,  he,  after  the  testator's  death,  in  the  year 
1 795,  took  from  the  equitable  tenant  fm  life  a  lease  of  a 
portion  of  this  estate  for  a  term  of  sixty-one  years  absolute. 
There  is  nothing  on  the  face  of  the  lease  to  show  what  in- 
terest the  lessor  had,  or  that  he  got  any  consideration  for 
the  lease,  save  the  rent  reserved,  which  is  25/.  per  annum. 
Lord  IHfii^iifioii  obtained  an  assignmentofthe  l^al  estate  in 
all  the  leaseholds,  bequeathed  by  the  testator,  from  the  ad- 
ministrator of  the  surviving  trustee,  and  he  has  used  that 
assignment  for  the  purpose  of  evicting  the  lessee  under  the 
lease  of  1795,  or  rather  his  representative.  Now,  Lord  Zhm- 
gannonh  ^^9  ^^  ^^  ^^^  which  I  have  taken  of  his  rights, 
would,  under  his  &ther^s  will,  be  entitlci^  beneficially  bat  to 
the  distributive  share,  to  which  his  father  had  a  right  as  one 
of  the  testator's  next  of  kin,  would  not  be  permitted  by  the 
Court  to  turn  out,  by  means  of  the  I^^  estate  so  acquired 
in  the  whole  property,  a  tenant,  who  had  a  banajide  dairn 
under  a  lease  to  the  portion  of  the  lands  in  the  lease,  to 
which  the  late  Lord  Dungannon  was  equitably  entitled. 
A  purchaser,  or  lessee,  cannot  be  turned  out  of  the  whole 
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estate,  because  the  lessor  or  vendor  was  entitled  beneficially        1841 . 
to  only  a  portion*  Scott  v.  I}unbar{a)  proves  that  the  Court         kxk 

mm 

will  not  allow  an  improper  use  to  be  made  of  a  legal  estate.       loIkd 
by  a  trustee.     But  I  consider  it  to  be  a  well  settled  princU      ^^^^on. 
pie,  that  if  a  man  has  an  actual  interest,  and  has  to  come       "  ^^^^' 
into  this  Court  for  the  removal  of  legal  temporary  bars,  and 
the  Defendant,  in  his  answer,  sets  up  as  a  defence^  that  the 
original  grant  ought  not  to  have  been  executed,  in  general 
he  will  not  be  allowed  to  impeach  the  grant  in  such  a  way« 
but  must  file  a  cross  bill. 

But,  how  does  this  case  stand  ?  Mr.  Brice,  the  trustee, 
with  the  legal  estate  under  the  will,  the  agent  also  with 
100/.  a  year,  took  an  absolute  lease  for  sixty-one  years  from 
the  tenant  for  life,  at  an  inconsiderable  rent,  and  upon  the 
face  of  the  lease  itself,  it  is  stated,  that  it  was  made 
ia  consideration  of  faithful  services.  Now,  can  a  trustee 
for  others,  under  a  will,  an  agent  with  payment  for  hisser« 
vices,  come  into  a  Court  of  Equity  after  the  death  of  the 
tenant  for  life,  and  claim  a  lease  taken  by  him  from  the 
tenant  for  life,  for  an  absolute  term  of  sixty*one  years  ? 
It  was  a  fraudulent  transaction;  he  was  not  at  liberty, 
to  take  from  his  employer,  for  whom  he  was  agent,  trus- 
tee, and  receiver,  such  a  lease ;  no  man  knowing  that  he 
is  dealing  with  a  person,  who  has  only  a  limited  inte- 
rest,, can  justify  the  taking  a  lease  beyond  that  interest^ 
so  as  to  enable  him  to  deceive  a  fiiir  purchaser*  I  con- 
sider this  lease  in  equity,  aye,  and  beyond  equity,  as 
marked  with  fraud,  and  in  that  view  I  must  dismiss  the 
PlaintiflTs  bill.  But  I  do  not  put  the  invalidity  of  the  lease 
on  the  sole  ground,  that  this  lessee  was  agent,  receiver,  and 

(fl)  I  Moll.  442. 
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1841.  trustee.  A  party  may,  if  he  choose,  grant  a  ben^cial  in- 
Keb  terest  to  his  agent.  Lord  SeUey  v.  Rhoadet(a) ;  yet  the 
Lor  dgent  most  show,  that  the  dealing  with  his  employer  was  fsdr ; 

DuNQANNoir.  if  (jie  employer  chooses,  he  may  make  him  a  present,  but 
Judgment,  the  agent  must  show,  that  the  principal  had  the  same  know- 
ledge as  he  had«  This  lease  was  concocted  in  fraud; 
the  lessee  was  a  trustee  for  all  the  persons  beneficially 
interested,  and  in  breach  of  his  trust  he  obtained  a  be- 
neficial leasee  which  he  now  seeks  to  establish  at  their  ex- 
pense. 

Then,  how  stands  the  case  as  to  the  purchaser ;  in  five 
years  after  the  lease  was  made,  the  son  and  devisee  of  the 
agent  sells  it.  Now,  in  my  opinion,  there  was  quite  enough 
to  put  this  purchaser  on  inquiry.  Nobody  in  this  Court  is 
more  anxious  to  support  the  title  of  a  fair  purchaser,  duin  I 
am ;  but  I  must  not  shut  my  eyes  to  the  real  fiiets,  or 
whexe  fraud  has  been  practised,  allow  it  to  pass  with  impu- 
nity. This  lease  purports  to  be  made  in  consideration  of  die 
fiiithfnl  services  of  the  lessee,  which  must  have  infinmed 
the  purchaser  of  the  connexion,  which  subsisted  between 
the  parties*  Without  any  improvements  having  been  made, 
2900/.  was  paid  for  the  lease.  The  rent  was  25/.  for  sixty- 
one  years.  The  agent  was  to  have  2900/.^  wliich  would 
cover  25/.  a  year  for  upwards  of  a  century.  Were  not  those 
filets  sufficient  to  startle  a  purchaser,  to  pat  him  on  his 
guard,  to  call  onhim  to  inquire  into  what  was  the  real 
nature  of  this  transaction  between  his  vendor  and  the  lessor? 
It  is  true  Lord  Dunganmon^  the  tenant  for  life,  lived  fi»r 
many  years  afterwards,  and  chose  (as  he  had  a  right  to  do) 
to  acquiesce  in  this  lease:  he  was  at  liberty  to  act  as  he 

(a)  2  Sim.  &S.  41;  3  Bligh,  1. 
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pleased,  bat  he  was  not  at  liberty  to  do  so,  at  the  expense        ^Q^^*    , 
of  those,  viho  claimed  after  him.  Therefore,  though  he  lived 


for  a  long  period,  and  never  impeached  this  lease,  his  eldest        Lobd 
son  had,  m  my  opmion,  a  perfect  nght  to  impeach  it,  when         


his  title  accrued.  This  purchaser  asks  me  to  clothe  his 
interest  with  the  legal  estate,  but  I  must  treat  him,  as  if 
he  himself  were  the  lessee,  the  trustee.  Now  it  was  the 
duty  of  the  trustee  to  protect  the  gifts  in  the  will,  and  to 
avoid  any  act  likely  to  impeach  its  dispositions.  He  can- 
not, for  the  purpose  of  supporting  a  dealing  between  him 
and  the  tenant  for  life,  require  this  Court  to  hold  all  the 
limitations  in  the  will  void.  The  paid  agent,  receiver,  and 
trustee,  cannot  be  allowed  to  reap  the  benefit  of  a 
finudulent  dealing  with  the  tenant  for  life.  Although, 
therefore,  no  cross  bill  has  been  filed,  I  shall  unhesitatingly 
refuse  all  relief;  and  this  quite  independently  of  the  question 
of  construction.  My  present  impression  is,  that  I  must 
dismiss  this  bill  with  costs.  I  will  give  my  final  opinion  in 
the  morning. 


Judgment* 


The  Lord  Chancellor  : —  Dee.  le. 

I  retain  the  opinion,  which  I  expressed  yesterday ;  I  de- 
cide the  case,  however,  not  upon  the  point  raised  upon  the 
will  of  Lord  Dungannon^  but  upon  the  ground,  that  the 
trustee  in  the  will  was  not  at  liberty  to  take  firom  the  tenant 
for  life  a  greater  interest,  than  he  was  authorized  to  grant 
under  the  leasing  power.  I  therefore  dismiss  the  bill  with 
costs ;  but  I  shall  give  no  costs  of  this  rehearing,  which  ap- 
pears to  have  been  invited  by  my  predecessor(a). 


(a)  SMITH  V.  LORD  DUNGANNON.  1842. 

' u 

On  the  2l8t  of  December,  1841,    preceding  cause  was  pronounced,       j^^^  ^l. 

a  few  dayi  after  the  decree  in  the     Cutting  Charles  SmUk,  and  Atme 
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1642.         Oin>&'ii^,  his  wife,  aadCXrufioiiaP. 

Leslie,  as  the  personal  representa- 

P^  tives  of  Anne  Countese  ofMomxng" 

LoBo         Um,  andJRrtMfniM  Penelope  Leslie, 

DuyoAmton.    filed  their  bill  against  Lord  Dia- 

AarfMMf .     goftnon,  charging,  that  the  bequest 

of  the  leaseholds  bequeathed  by  the 

will  of  Arthur  Lard  Dungamum^ 

of  the  1 9th  of  June,  1770,  was  void 

for  remoteness ;  and,  that  on  the 

death  of  the  said  late  Lord  Dwif 

gamum,  the  said  leasehold  premises 

became  distributable  amongst  the 

next  of  kin;  and  that  they  as  the 

representatives  of  the  two  daugfa* 

ters  of  the  testator,  were  entitled 

to  the  two-thirds  thereof. 

To  this  bill  Lord  Dtmgannon 
filed  a  general  demurrer.  The 
case  was  argued  at  the  Rolls,  and 
his  Honor  was  pleased  to  overrule 


the  demurrer(a) ;  and  from  this 
order  Lord  Dymgawson  appctled. 

When  the  cause  was  called  on, 
Mr.  Serjt  Warren,  on  the  psrt  of 
LordDm^oMioii,  applied,  that  the 
cause  should  be  struck  out,  ast 
petition  of  appeal  to  the  House  of 
Lords  had  been  lodged. 

The  LoEDCuANCELijoaobserfei 
that  he  thought  upon  the  whole 
it  was  better  that  the  case  should 
go  at  once  to  the  House  of  Lords; 
that  he  was  apprehennve  the  for- 
mer observations,  which  had  been 
thrown  out  in  the  case  of  Ktri. 
Lord  Dungamumy  might  prejndKe 
the  question  discussed  in  the  pie- 
aent  case,  and,  therefore,  it  was 
better  the  cause  should  be  decided 
by  the  Lords,  as  of  course  it  iroQid 
go  there  ultimately. 


(a)  1  Flanagan  &  K.  638. 


184L 

V 


Dee.  11. 


THE  COMMISSIONERS  OF  CHARITABLE  DONATIONS 

AND  BEQUESTS  r.  HUNTER. 


The  Court  will  A  PETITION  to  rehear  this  cause,  which  had  been  before 

cause!  in  which  ^^^  Campbell  in  the  sittings  after  Trinity  Term,  1841, 

madeup^hutre-  having  been  presented,  and  an  order  for  rehearing  gninted, 

niaini  in  mi-  ^i  *.    l    l        j 

nutes.  ^he  cause  now  came  on  to  be  heard. 


On  the  part  of  the  Defendant  it  was  objected,  that  the 
decree  was  in  minutes,  and  had  not  been  made  up. 

The  Loud  Chancellor  desired  the  cause  to  be  struck 
out,  saying,  that  it  was  impossible  for  him  to  rehear  the 
cause ;  that  in  fact  there  was  no  decree(i). 


(b)  See  Hall  v.  Hill  1  Flanagan  &  K.  619. 
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The  Attornby-Genbral,  at  the  Relation  of  Jambs  Finn,        1341 . 


and  George  Moore,  Informants ;  Plaintiffs.    Ntw.  27, 29, 

Dec.  1, 2. 

The  Right  Honorable  the  Lord  Mayor,  Sheriffs,  a  judgment  ob- 

Uined  by  con- 

COMMONS.    AND    ClTIZENS    OF    THE  CiTY  OF  DuBLIN  ;  fession  againit 

the  old  corpora- 

SiR  John  Kingston  James,   and  Messrs.  Mallet  ^ionofo., 

•ttbtequently 

and  Hal  AH  an;  Defendants,  ^^'^e  1 6th  of 

•^  February,  1836, 

^^  is  not  conclusiTe 

1  HE  information  in  this  case  was  filed  the  20th  of  Janu-  »K*in«;.»»«  «>ew 

corporation,  in 

ary,  1841,  and  stated,  that  Messrs.  Mallet  and  Halahan  were  \^  •'^?'« 

'  '  the  Court  18 

duly  elected  High  Sheriffs  of  the  City  of  Dublin,  and  entered  j^^le^^^J^^^^^^ 
on  their  oflBce  in  September,  1830 ;  that  as  such  Sheriffs,  they  «pon  foj'  of 

'^  '        •'    which  the  judg- 

accompanied  the  then  Lord  Mayor  of  the  City  of  Dublin,  to  "*"^  **»•  ®*^ 

^  ^  tained,  was  or 

London,  for  the  purpose  of  presenting:  an  address  to  his  late  ^^  "©^  ''>''»>» 

'^     ^  '^  ®  the  terms  of  the 

Majesty,  Kinir  William  IV.,  on  his  accession  to  the  throne ;  «  &  7  Wiu  iv. 

J      ^^        ^^  9  ^  9  ^  100;  and  it 

that  an  election  for  members  to  serve  in  Parliament,  for  the  ''m  he'd,  upon 

an  information 

City  of  Dublin,  took  place  during  the  shrievalty  of  Messrs.  filed  by  two  of 

.    '  ,  ,  ^^  burgesses  of 

Mallet  and  Halakan^BXiA  a  petition  to  the  House  of  Commons  the  new  corpo- 
ration, to  stay 
having  been  presented  complaining  of  the  return  of  the  par-  the  issuing  of 

execution 

ties,  who  had  been  elected,  Messrs.  Mallet  and  Halahan  against  the 

goods  of  the  cor* 

attended  in  London  as  Sheriffs  during  the  consideration  of  poration,upon 
the  said  petition ;  that  a  Mr.  Baher^  a  parliamentary  agent,  ment,  that  they 
subsequently  brought  an  action  against  Messrs.  Mallet  and  have  an  issue 
Halahan^  upon  certain  bills  of  costs  due  to  him  by  them,  whether  or'not 
in  relation  to  certain  proceedings  taken  in  connexion  with  sucha^demanJl 
the  said  petition ;  that  Mr.  Baker  recovered  the  amount  of  theprovinonsof 
his  bills  of  costs,  from  Messrs.  Halahan  and  Mallet^  and 
that  thereupon,  they,  notwithstanding  they  had  no  legal  or 
just  claim  upon  the  corporation,  obtained  through  their  in- 
fluence with  certain  members  of  the  Common  Council,  a  re- 
solution to  be  passed  in  the  Michaelmas  Assembly  of  1831, 
in  the  following  words :  *^  Sheriffs  and  Commons ;  Resolved, 
VOL.  I.  2  P 
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.    *^^'   ,    that  as  our  worthy  late  High  Sheriffs,  John  Mallei,  mod 
The  Attob-    George  Halahan  Esqrs.,  were  put  to  a  considerable  expense 

■  bt-Gbhxbal  *  '  1   i-_-      1 

9,  in  defending  themselves  agsdnst  the  unwarranted^  friTolous, 

CoBPOBATIOlf 

or  DuBLtv.  and  vexatious  attacks  madeon  them  by  the  petitioners  against 
staiwmenu  the  election  of  representatives  in  Parliament  for  thb  city, 
it  is  the  opinion  of  the  Sheriffs  and  Commons,  that  suck 
expenses  be  made  good  to  them  by  this  Corporation,  and 
in  that  opinion  the  Sheriflb  and  Commons  request  the  con- 
currence of  the  Lord  Mayor  and  Board  of  Aldermen  ;** 
that  the  above  resolution  was  forwarded  to  the  Board  of 
Aldermen,  who  resolved,  that  the  same  should  be  referred 
to  the  Finance  Committee,  and  that  said  resolution  was 
allowed  and  made  an  act  of  assembly ;  that  nothing  further 
was  done  on  said  act  of  assembly,  Messrs.  JMallet  and  Hor 
IcAan  being  well  aware  that  their  claim,  if  investigated, 
could  not  be  substantiated  or  established. 

The  information,  after  setting  out  various  ineffectual 
resolutions  and  amendments,  which  were  passed  in  both 
houses,  during  the  years  1832  and  1833,  relative  to  the 
claims  of  Messrs.  Mallet  and  Halahan,  stated,  that  in  Easter 
Assembly,  1834,  an  act  of  assembly  was  passed,  giving  a 
sum  of  300/.  to  each  of  the  said  Sheriffs,  "  towards  defraying 
their  expenses  to  and  from  London,  during  their  time  of 
office,  and  for  which  they  had  not  yet  received  any  com- 
pensation, and  in  frdl  of  all  expenses  incurred  by  them  on 
that  occasion ;"  and  that  they  had  been  paid  that  sum,  and 
that  they  had  accepted  it  in  full  of  all  their  demands ;  that 
in  1835,  it  being  well  understood  some  change  must  sooo 
take  place  in  the  laws  relating  to  Corporations  in  Ireland, 
which  would  materially  affect  the  persons  then  having  con- 
trol in  corporate  matters,  and  that  an  Act  would  be  forth- 
with passed  to  prohibit  any  fraudulent  alienation  of  corporate 
property,  Messrs.  Mallet  and  Halahan,  pending  the 
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ration  of  duch  reform^  with  certain  other  members  of  the  Cor-        1941. 

» „ ' 

poration,  unknown  to  the  Relators,  entered  into  a  fraudulent  The  Attob- 
scheme,  for  the  purpose  of  obtaining  large  sums,  of  the  cor-  «. 

porate  property,  by  means  of  further  claims  for  compensar-    ^^^  dubi.ih. 


tion  on  foot  of  the  expenses,  to  which  they  ha4  l^een  put 
during  (heir  year  of  oflSce ;  that  with  tl^,^  object,  they, 
through  their  influence  in  the  Corporation,  obtained  a  re- 
solution from  the  Easter  Assembly  of  1836,  appointing  a 
committee  to  ascertain  whether  any  and  what  unliquidated 
demands  existed  against  the  CorporatioUi  and  the  proper 
funds,  whereout  the  same,  if  any,  should  be  satisfied ;  that 
this  committee,  upon  the  25th  of  April,  1836,  made  a  re- 
port, and  thereby  found  that  Messrs.  McUlet  and  Bhlahan 
bad  ioeurred  ex;penses  to  the  amount  of  300/.  in  going  to 
London ;  that  they  had  paid  Mr.  Baker,  the  parliamentary 
agent's  attorney,  575/.  12«.,  for  the  costs  of  the  action 
brought  by  him  against  them ;  a  further  sum  of  19/.  12«.  Be/. 
for  costs  to  Roger  Rush,  and  a  further  sum  of  232/.  2s. 
to  their  own  solicitor,  Mr.  Dartnell,  for  his  costs  in  defend- 
ing Baker's  action ;  that  these  sums  made  together  a  sum 
of  1127/.  Qs.  8d.f  out  of  which  they  had  been  paid  600/., 
leaving  a  balance  due  to  them  of  527/.  6s,  8</.,  which  they, 
the.  committee,,  conceived  Messrs.  Mallet  and  HaUxhan 
£urly  entitled  to,  as  the  costs  and  expenses  had  been  incurred 
in  defence  of  the  rights  and  privileges  of  the  Corporation ; 
the  committee  also  found  that  Messrs.  Mallet  and  Halahan 
were  eatitled  to  a  sum  of  100/.,  to  reimburse  them  their 
expenses»  whilst  attending  the  petition  presented  during  their 
year  of  office,  against  the  return  of  members  to  serve  in 
Parliament ;  that  nothing  was  done  upon  this  report,  until 
the  6th  of  February,  1839,  when  an  act  of  assembly  was 
passed,  ordering  die  City  Treasurer  to  pay  Messrs.  Mallet 
and  Halahan,  the  sum  of  627/.  Gs.  8d. ;  that  upon  the  de- 

2p2 


Stattmtnt* 
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^^^'    .    mand  being  made  for  that  sum  upon  the  City  Treasurer, 
Thb  Attob-   he  declined  to  pay  it,  havins:  been  advised  that  such  a  pay- 
«•  ment  would  be  in  violation  of  the  Non- Alienation  Act. 

COBPOBATtOH 

or  Dublin. 


SimumemL  The  information  then  charged,  that  Messrs.  MaUet  and 

Hatahan  forthwith  brought  an  action  agdnst  the  Corpora- 
tion, in  the  Court  of  Exchequer,  and  that  the  same,  under 
the  advice  of  counsel,  was  directed  to  be  defended,  and  for 
that  purpose  a  plea  was  filed  on  the  18th  of  May,  1840;  that 
Messrs.  Malkt  and  Halahanj  subsequently,  through  their 
influence  with  the  Corporation,  fraudulently  contrived  that 
said  plea  so  filed  should  be  withdrawn,  and  that  accord- 
ingly it  was  withdrawn,  and  a  plea  of  confession,  with  stay 
of  execution,  was  filed  on  the  2nd  of  June,  1840;  that  od 
the  25th  of  November,  1840,  execution  was  issued,  and  the 
goods  of  the  Corporation  seized,  and  that  the  same  were 
then  about  to  be  sold. 

The  information  prayed,  that  the  judgment  so  obUuDed 
against  the  Corporation  should  be  declared  fraudulent  and 
void ;  that  the  parties  might  be  restnuned  from  levying  the 
amount  of  it,  and  the  City  Treasurer  from  paying  it ;  or  tbt 
Messrs.  MaUetand  filo/oAan  should  be  at  liberty  to  proceed  at 
law  against  the  Corporation  for  the  recovery  of  their  allied 
demand,  and  that  the  Relators  might  be  at  liberty  to  defend 
such  action  in  the  name  of  the  Lord  Mayor,  Sherifi,&e.; 
and  that  Messrs.  Mallet  and  Halahan  should  be  restrained 
from  relying  upon  the  resolution  of  the  Easter  Assembly 
of  1836,  or  on  the  report  made  in  pursuance  of  such  reso* 
luiion,  or  the  consent  for  judgment. 

The  Defendants,  Messrs.  Mallet  and  HeUahan^  in  their 
answer,  stated  that  they  were  appointed  High  Sherifisof  the 
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city  of  Dublin,  and  in  the  year  1830,  they  were  deputed,    ,     ^^^-  . 
together  with  the  Lord  Mayor,  to  present  an  address  to  his   Th«  Attor- 

vzy-Gemsbai. 

late  Majesty  King  William  IV.,  on  his  accession  to  the  «. 

^         COBPOBATIOV 

throne.   They  stated,  that  they  were  necessarily  absent  for    of  Dubliv. 
several  weeks,  having  to  go  in  state,  and  that  they  incurred     stto^muu, 
great  expense  in  doing  so ;  that  they  acted  under  the  assu- 
rance that  the  Corporation,  as  was  its  invariable  habit,  having 
nominated  its  officers  to  discharge  a  particular  duty,  woutd 
see  them  indemnified  from  any  losses.     That  during  their 
year  of  office  a  contested  election  took  place  in  the  city  of 
Dublin,  and  that  a  petition  was  presented  against  that  re- 
turn, which  affected  the  rights  of  the  Corporation  of  Dublin, 
one  of  the  objects  being  to  prevent,  for  the  future,  their 
nominating  the  Sheriffs,  there  being  a  charge  in  the  petition, 
that  owing  to  the  peculiar  arrangement  of  the  booths,  &c., 
it  was  well  known,  that  the  candidates  supported  by  the  Cor- 
poration would  be  returned ;  that  it  was  of  very  great  im- 
portance to  defend  the  Corporation  from  this  charge,  and  Mr. 
Baher^  a  parliamentary  agent,  was  accordingly  retained  by 
the  Sheriffs  to  conduct  their  proceedings  before  the  House  of 
Commons;  that  although,  in  point  of  law,  they  became  per- 
sonally responsible  to  Mr.  Baker ^  they  were  under  the  impres- 
sion that  the  Corporation,  whose  rights  they  were  defending, 
would  pay  that  gentleman ;  that  they  were  absent  in  Lon- 
don upon  the  14th  of  October,  1831,  when  it  was  proposed 
by  some  individual  of  the  council,  without  any  communica- 
tion whatsoever  having  been  made  to  them,  that  they  should 
be  indemnified  against  all  costs  and  expenses,  which  they 
had  or  should  incur  relative  to  the  petition,  and  that  at  the 
time  of  that  resolution,  Mr.  Baker  had  made  no  claim  upon 
them;  that  it  was  the  custom  of  the  Corporation,  upon  their 
admission  of  a  legal  or  bona  fide  claim  against  them,  to  refer 
the  settlement  of  such  claim  to  a  committee,  called  the  Finance 
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,    ^^^'    ,  Committee^  and  they  relied  upon  that  resolution  of  the  a*- 

The  Attob.  sembly  in  1831,  as  an  acknowledgment  of  their  demand. 

9, 

CoftpoRATxoir       The  Defendants,  by  their  answer,  admitted  the  yarioos 

OW  DnBLIK. 


iTfuffiiHf 


resolutions  in  1832  and  1833,  as  set  forth  in  the  ij 
tion,  as  also  the  act  of  assembly  in  1834,  by  which  they 
were  paid  the  600/. ;  they  denied  that  that  was  a  payment 
in  full,  or  any  thing  but  a  payment  on  account,  and  they 
referred  to  the  receipts  passed  by  them  upon  that  oc- 
casion ;  and  they  alleged  that  the  cause  of  delay  in  the  set- 
tlement of  their  claims  was  a  hostility  upon  the  part  of  the 
Board  of  Aldermen  towards  them,  because  they  had  sided 
with  the  Common  Council  on  some  questions  as  to  pipe 
water  arrangements. 

The  answer  then,  after  distinctly  negativing  any  thing 
like  fraud  or  collusion  between  the  Defendants  and  any 
members  of  the  Corporation,  in  the  proceedings  of  1836,  re- 
lied upon  them,  as  establishing  the  justice  and  raUdhy  of 
their  debt ;  it  also  stated,  that  in  order  to  avoid  any  hostile 
steps,  cases  had  been  laid  on  behalf  of  the  Defendants  before 
Mr.  Serjt.  Jackson  and  Mr.  J.  B.  West^  who  concmred 
in  opinion,  that  notwithstanding  the  provisions  of  the  Non- 
Alienation  Act,  the  City  Treasurer  might,  with  perCect 
safety,  pay  their  demand,  and  that  Mr.  Serjeant  Greene, 
upon  consultation  with  Mr.  West^  was  of  the  same  opinion ; 
that  the  then  Lord  Mayor  thereupon  signed  a  warrant  for 
its  payment,  but  the  City  Treasurer,  having  no  funds,  was 
unable  to  satisfy  it;  that  in  April,  1840,  a  notice  was  served 
on  the  law  officers  of  the  Corporation,  to  the  effect  that  pro- 
ceedings would  be  forthwith  instituted,  and  that  accordingly 
an  action  was  commenced,  and  that  notice  of  trial  was  served, 
and  counsel's  briefe  actually  given  out,  before  the  law  advisers 
of  the  Corporation  offered  a  plea  of  confession. 


CASES  IN  CHANCERY, 
The  Relators  offered  no  evidence  to  support  the  charge 
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of  collusion  and  fraud;  in  fiict  their  only  proofs  were  the   TheAttob- 

MET-GSNEBAI. 

books  of  the  Corporation. 


The  Defendants,  Messrs.  McUlet  and  HixUihany  examined 
witnesses  to  show,  that  a  reference,  such  as  that  made  to  the 
Finance  Committee  in  1 83 1 ,  amounted  to  a  recognition  of  the 
claim ;  and  also  as  to  the  difference,  which  existed  between 
entries  of  resolutions  and  proceedings  in  the  journals  of  the 
Common  Council,  and  the  entries  in  the  Assembly  books ; 
the  former,  unless  entered  on  the  Assembly  books,  being 
wholly  inoperative,  and  the  latter  binding  and  conclusive, 
as  evidence  of  an  act  of  the  whole  Corporation,  the  Board 
of  Aldermen,  as  well  as  the  Common  Council. 


o. 

COBPOBATIOM 
OF  DUBLIM. 

SUtiemnt. 


The  Attomey-Qeneral^  Mr.  R,  Moore,  Mr.  Z>.  B.  Pigot,     Argument. 
and  Mr.  Closer  for  the  Relators. 

There  was  no  just  debt  due  by  the  Corporation,  which 
would  sanction  the  plea  of  confession,  or  the  payment  of  the 
sum  claimed  by  the  Defendants.  It  must  be  admitted  that 
up  to  1834  there  was  no  debt ;  the  resolution  then  passed, 
and  the  payment  made  in  pursuance  of  it,  even  supposing 
it  were  not  in  full,  shows  that  the  claim  was  not  then  re- 
cognized by  the  Corporation  ;  if  so,  it  cannot  be  said  there 
was  a  lawful  debt  in  February,  1836,  and  the  judgment, 
confessed  after  the  Non- Alienation  Act(a),  cannot  avail.  Itis 
contended,  that  this  court  cannot  go  behind  the  judgment 
at  law,  but  it  is  plain  that  where  a  judgment  is  obtained, 
and  that  judgment  is  a  fraud  upon  an  Act  of  Parliament, 
that  the  only  means  of  investigating  it  is  by  a  Court  of 
Equity ;  but  even  supposing  the  Corporation  bound  to  pay 

(a)  6  &  7  Will.  IV.  c.  100. 
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^^^'        Baker* s  costs,  it  could  not  certainly  be  called  upwi  to  pay 
Tbb  Attob-   the  costs  of  resisting  Baker's  demand.     It  does  not  appear 

VBT-GxirBBAL 

V.  that  the  Defendants  ever  called  upon  the  Coiporatbn  to 

COBPOBATIOV    J    ^       J      V. 

OF  DuBLiH.    defend  this  action,  or  that  the  Corporation  in  any  numner 
Argument,     requested  them  to  defend  it.    Dawson  r.  MargaH{a)y  Tht 

Attomey-Oeneral  v.  AspinaU(b)^  and  The  Attamey-GeU' 

ral  v.  fVils(m(c)j  were  also  referred  to. 

Mr.  Serjeant  Warren^  Mr.  R.  Keatinge^  Mr.  fV.  Arm- 
strong^  and  Mr.  RoUeston^  for  the  Defendants,  MaM  and 
Halahan^ 

The  case  made  by  the  pleadings  is,  that  the  judgment  was 
obtained  by  fraud  and  collusion  between  the  Sheriflb  and  the 
old  Corporation,  but  not  a  particle  of  eyidence  has  been 
offered  to  sustain  that  case.  Under  these  drcumstanoes  it 
would  be  of  course  to  dismiss  this  information,  Gingell  r. 
Home{d)y  Harrisson  y.Nettieship(e),  The  Earl  o/Basdxm 
\.Becher(f),  But  even  upon  the  law  and  merits  the  Defen- 
dants must  succeed ;  the  last  proviso  in  the  second  section 
of  the  Act  contains  the  words  '^  made  or  to  be  made;"  there 
was,  therefore,  nothing  to  destroy  the  legal  capacity  of  this 
Corporation  to  contract  debts  or  to  confess  judgments,  pro- 
vided no  fraud  existed;  and  that  this  legal  capacity  did  con- 
tinue, is  also  shown  from  the  wording  of  the  161st  sectioD  of 
the  Municipal  Act(^),  under  which  the  present  proceeding 
has  been  taken;  this,  then,  proves  that  the  Defendants  here 
have  legal  rights,  and  if  so,  what  equity  have  the  Relators 
to  debar  them  from  those  rights  ?     They  have  £uled  to 

(a)  9  Bam.  &  C.  608.  (e)  2  Mylne  h  K.  423. 

(Jb)  2  Mylne  k  C.  613.  (/)  3  Clark  &  F.  509. 479. 

(c)  Craig  &  P.  1.  (^)  3  &  4  \rict  c.  106. 
{d)  9  Sim.  639. 
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prove  the  allegation  of  fraud ;  had  all  the  charges  of  fraud 

been  omitted,  the  information  would  have  been  open  to  a  Tbe  Attor. 

demurrer.      The  Mayor  of  Colchester  v.  Lowten{a\  and  '  „. 

Doe  V.  CarterQi),  were  also  cited.  o'dubmh." 


Mr.  Serjeant  Oreene^  Mr.  H.  West,  and  Mr.  Tudor  for 
the  old  Corporation  and  Sir  John  Kingston  James* 


JiTj/UKttMt^ 


Thb  Lord  Chancellor  : — 

The  information  in  this  case  has  been  filed  for  the  pur- 
pose of  impeaching  a  transaction  of  the  old  Corporation  ; 
and  two  questions  arise,  first,  whether  the  debt  was  such  a 
debt  as  the  Corporation  had  a  right  to  charge  their  pro- 
perty with,  notwithstanding  the  provisions  of  the  Statute 
6  &  7  Will.  IV.  c.  100,  commonly  called  the  Non- Aliena- 
tion Act ;  and,  secondly,  whether  I  am  precluded,  by  the 
judgment  at  law,  firom  giving  the  relief  that  is  prayed.  It 
has  been  argued,  that  the  information  cannot  be  sustained, 
imless  fraud  is  proved  against  the  Defendants ;  and  that  I 
am  not  to  consider  it  merely  as  a  question,  whether  the 
debt  was  a  bona  fide  one,  existing  before  the  16th  of 
February,  1836,  within  the  terms  of  that  Act;  and  cer- 
tainly the  firame  of  this  information,  and  the  charges,  which 
it  contains,  lead  me  to  suppose  that  such  was  the  opinion 
of  the  pleader,  who  drew  the  information.  But  in  that  argu- 
ment I  cannot  concur.  I  think,  however,  that  no  evidence 
of  actual  fraud  has  been  given ;  and  as  it  is  not  the  habit  of 
this  Court  to  presume  fraud  from  circumstances,  fraud, 
that  is  moral  fraud,  against  these  Defendants,  Messrs. 


Dee,  8. 


Judgment, 


(a)  1  Yes.  k  B.  226. 


(h)  8  Term  R.  57. 
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.    ^^^'    .    Maliei  and  HaUthany  is  out  of  the  case ;  and,  indeed,  itmi 
Thb  Attob-   fairly  admitted  by  the  counsel  for  the  Relators,  that  they 

RBr-GzilJBBAL 

V.  did  not  mean,  in  the  slightest  degree,  to  impugn  their  mwal 

COBPOBATIOH       , 

or  DuBLXB.    character. 


Jtufynunt, 


What  then  was  the  claim  of  these  Defendants  ?  Was  it  a 
just  debt  of  the  Corporation  ait  the  time  of  the  passing  of 
the  Act  of  the  6  &  7  WUl.  I V.  c.  100  ?  because,  if  so,  it  was 
not  only  the  right,  but  the  duty  of  the  Corporation  to  pay 
it ;  or  was  it  only  a  debt  of  honor,  and  not  a  legal  doty? 
a  demand,  which  the  Corporation,  though  not  bound,  was 
yet  entitled  to  pay ;  because  I  hold  it  to  be  quite  clear,  that 
the  Corporation  was  entitled  to  pay  its  Sherifib,.  or  other 
officers,  all  such  expenses  as  they  had  properly  incurred,  in 
maintaining  the  independence  and  character  of  the  Cor- 
poration, The  intention  of  the  Legislature  in  passing 
the  Statute  of  the  6  &  7  Will,  IV.  c.  100,  cannot  be 
doubted;  it  was  to  prevent  the  Corpoiation  from  deal- 
ing with  their  property,  pending  the  period  a  refoim  ia 
the  Corporation  was  under  the  consideration  o(  Parlia- 
ment, in  a  way,  in  which  they  would  not  have  dealt  with 
it,  had  they  not  been  aware,  or  at  least  suspected,  that 
their  privileges  and  their  prpperty  were  about  to  pass  into 
other  hands.  The  reasonableuess  of  thi#  Act,  and  the  pru- 
dence, which  dictated  it,  cannot  be  questioned ;  and  it  is  for 
me  to  say  whether,  under  all  the  circumstances  of  this  case, 
putting  out  of  my  view  the  £Eict  of  the  judgment  obtained, 
the  demand  of  the  Defendants  was  within  the  terms  of  the 
Act,  prohibiting  the  alienation  or  charging  of  corporate 
property. 

[Here  the  Lord  Chancellor  read  the  first  section.] 
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However  singular  the  wording  of  this  section  is,  its  im- 


1841. 


port  is  dear.     No  demand  can  prevail,  unless  it  be  of  the   Thb  Attob- 
character  specified  in  the  Act ;  unless  it  be  ^'  in  pursuance  »• 

GomPOBATZOK 

of  some  covenant,  or  contract,  or  agreement,  bona  fide  made  or  Dublut. 
or  entered  into  before  the  16th  of  February,  1836,  or  of  some  jud^mtiu. 
Tesolution  duly  entered  on  the  corporate  books."  I  do  pot 
think,  that  the  resolution  there  intended  is  one,  which  is  to 
be  entered  in  the  corporate  books  pursuant  to  a  contract  or 
covenant ;  for,  in  my  ofunion,  any  claim,  properly  substan- 
tiated, would  be  good,  though  not  a  covenant  or  contract, 
if  supported  by  a  resolution  duly  entered  in  the  corporate 
books ;  and  applying  that  to  this  case,  though  no  contract 
did  exist  as  to  the  •  payment  of  the  demands,  upon  foot  of 
which  the  judgment  was  obtained,  yet,  if  a  resolution  is  to 
be  found  duly  entered  in  the  corporate  books  to  the  effect, 
that  the  demands  of  the  Defendants  should  be  paid  by  the 
Corporation,  I  should  not  hesitate  to  hold  the  property  of 
the  Corporation  liable  to  those  demands.  But  then,  my 
attention  has  been  called  to  the  proviso,  under  which  they 
have  a  right  to  pay  any  just  debts,  and  no  doubt,  they  have 
a  right  to  pay  any  just  debt,  incurred  before  the  period 
named  by  the  Act.  But  is  this  a  just  debt  ?  It  is  said, 
the  judgment  at  law  concludes  that  point ;  that  would  lead 
me  to  a  discussion  of  the  second  question,  which  I  do  not 
at  present  intend  to  touch  upon.  It  is  sufficient  to  say, 
that  independently  of  the  judgment,  it  appears  to  me,  they 
cannot  rely  upon  the  demand  as  a  just  debt  within  the  pro- 
viso ;  at  least  there  is  no  evidence  to  prove  it  to  be  so. 

[The  LoRDCHANCBLLORthen  went  at  considerable  length 
into  the  nature  and  history  of  the  demands  in  question,  and 
through  the  &cts  of  the  case,  demonstrating  that  these  de^ 
mands  were  not    lawful  debts  of  the   Corporation ;  that 
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1841.        there  was  nothing  existing  between  the  parties  to  contdtote 


The  Attob-   ^'^^  relation  of  debtor  and  creditor,  and  that  there  was  do 

wbt-Gehebai.  resolution  duly  entered  upon  the  books,  by  means  of  which 

^^^^^^^^^^'^  the  Defendants'  chiim  could  be  brought  within  the  aaving 

,  '  clause  in  the  Non- Alienation  Act ;  and  then  proceeded  to 

Jmoffnunt,  * 

say : — ] 


As  to  the  judgment;  looking  at  the  position  of  this  Cor- 
poration, when  the  plea  of  confession  was  given,  it  would 
be  impossible  for  me  to  hold  that  the  judgment  condoded 
the  new  Corporation.  The  demand  is  one,  which,  in  my 
opinion,  ought  to  be  examined ;  but  it  is  not  within  my  pro- 
vince to  pronounce  upon  its  validity  or  invalidity,  though  it 
has  been  my  duty  to  examine  all  the  proceedings  connected 
with  it,  and  which  proceedings  I  have  gone  into  in  detail, 
in  order  to  see,  whether  I  should  allow  things  to  remain  as 
they  are,  or  send  them  to  another  tribunal  for  investigation. 
I  have  no  doubt  that  I  ought  to  put  these  &cts  in  a  coone 
of  inquiry  before  a  court  of  law,  in  the  shape  of  an  issue. 
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LAWLESS  V.  MANSFIELD. 

1841 

MANSFIELD  v.  LAWLESS.  . ' 


AToo.  9,10,11,12, 
y  15, 16; />ec.  21. 

IN  the  month  of  November,  1839,  Barry  Edward  Lawless  inis2i,B.E.L. 

•    •  •      .  •  WM  appointed 

nied  nis  ongmal  bill  in  this  cause,  and  thereby,  after  stat-  the  solicitor  for 

,  W.  M.,  and  also 

ing  a  mortgage,  executed  by  the  Defendants,  fV.  H.  Mans^  employed  as  an 
^Idj  ajid  J.  A.  Mansfield^  his  son,  to  the  trustees  of  the  purpose  of  re- 
settlement of  John  Congreve  Flemyng  and  Anne,  his  wife,  redeeming  cer- 
upon  the  5th  of  November,    1838,   to  secure  a  sum  of  which  bad  been 
12,000/. ;  and  also  a  subsequent  mortgage  for  6,250/.,  exe-  ^"in  I825/ 

B,  E,  L.,  at  his 
own  suggestion, 
was  appointed 
the  irrevocable  land  agent  and  receiver  of  W.  M.,  in  order  to  induce  certain  of  the  annuitants  to 
make  reductions  in  their  daims,  and  B.  E,  L»  from  that  period,  until  May,  1838,  furnished  various 
accounts,  as  such  agent  and  solicitor,  which  accounts  were,  from  time  to  time,  settled  and  signed 
as  between  W.  M,  and  B.  E.  L,  In  1830,  B,  E.  Z.,  whilst  still  in  the  employment  of  W.  M.,  took 
an  assignment  of  one  of  the  annuities  for  his  own  benefit,  having  paid  a  less  sum  than  that,  which 
had  been  agreed  upon  by  the  deed  for  its  repurchase.  In  1838,  B,E.L.  obtained  a  loan  of 
12,000^  for  W,  Af.,  W,  M.*s  son,  /.  J.  M,,  Joining  in  the  security;  this  loan  was  made  at  ftte  and 
an  half  percent  per  annum,  and  the  deed  contained  mutual  covenants,  binding  the  lender  on  the 
one  hand,  not  to  call  in,  and  the  borrower  on  the  other,  not  to  pay  off,  the  loan  for  five  years. 
In  1838,  and  contemporaneously  with  the  other  deed  of  mortgage,  B,E,L,  obtained  a  mortgage 
of  the  equity  of  redemption,  to  secure  a  sum  of  6250/.,  at  six  per  cenL  per  annum.  This  deed 
contained  no  clause  restraining  B,  E.  L,  from  calling  in  the  money.  It  also  appeared,  that  a  por- 
tion of  this  sum  was  intended  to  secure  untaxed  costs  already  incurred,  as  well  as  costs  to  be  in- 
curred. 

In  1839,  the  original  bill  in  these  causes  was  filed  by  B.  E.  L,,  praying  a  foreclosure  of  his 
mortgage  of  1838,  and  for  liberty  to  redeem  the  prior  mortgages. 

In  1840  W.  M,  and  his  son,  /.  J.  M.,  filed  a  cross  bill,  impeaching  the  mortgage  and  the  two 
accounts,  upon  foot  of  which  the  balance,  for  which  it  was  given,  was  struck,  and  also  praying  to 
be  declared  entitled  to  the  benefit  of  the  purchase  made  by  B,  E,  L.  in  1830  ;— 

Held^  the  prior  mortgagees  declining  to  be  redeemed,  that  the  original  bill  should  stand  dis- 
missed as  against  them  with  costs,  and  that  the  original  bill  would  also  have  been  dismissed  as 
against  IV.  M.  and  /.  A.  M.,  were  it  not  for  the  accounts  prayed  by  the  cross  bilL 

Held  also,  that  B.  E.  L.  was  a  trustee  for  IV,  M,  for  the  repurchase  of  the  annuities,  and  that 
W.  M.  was  entitled  to  the  benefit  of  such  purchase. 

In  ordinary  cases  the  rule  is,  that  the  establishment  of  one  mistake  is  sufficient  to  induce  the 
court  to  give  a  decree  entitling  the  party  to  surcharge  and  fiilsify  an  account 

But  where  the  relation  of  attorney  and  client  subsists,  the  ordinary  rule  does  not  prevail,  for 
there,  though  the  party  only  alleges  generally  that  the  accounts,  as  settled,  are  erroneous,  the 
court  will,  if  sufficient  cause  be  shown,  make  a  decree  opening  those  accounts. 

A  solicitor,  to  whom  his  client  has  given  bonds  or  bills,  cannot  rely  upon  them  as  another  per- 
son might,  to  prove  the  existence  of  his  debt ;  but  must,  irrespective  of  such  securities,  prove  the 
debt,  for  which  those  securities  were  given. 

Sembie,  B.  E,  L.  is  not  entitled  to  a  sale  of  the  equity  of  redemption. 

QiuBre,  as  to  the  validity  of  the  mortgage  as  a  security  for  the  costs  included  therein ;  and  also 
u  to  the  right  to  charge  interest  upon  the  said  costs  from  the  date  of  the  deed. 


SUiUmenU 
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1841.  cuted  to  himself  by  the  Messrs.  Mansfield^  upon  the  sttme 
Laitlxm  day,  prayed  that  an  account  might  be  taken  of  what  was 
Mansfuld.  ^^®  ^^  '^^  upon  foot  of  the  sud  mortgage  for  6,2501.,  for 
principal,  interest,  and  costs,  and  that  he  might  be  decreed 
to  be  paid  such  sum  as,  upon  taking  the  said  account, 
should  appear  to  be  justly  due  to  him;  and  in  de&ult 
thereof,  that  the  lands  comprised  in  his  mortgage,  or  a 
competent  part  thereof  shpuld  be  set  up  to  be  sold  for  pay- 
ment of  his  demand  and  all  prior  incumbrances ;  and  in 
case  the  trustees  of  Flemyng's  settlement  should  not  can- 
cur  in  a  sale,  then  that  he  might  be  at  liberty  to  redeem 
their  mortgage,  which  he  thereby  offered  to  do. 

The  Messrs.  Mansfield  answered  this  bill,  and  by  their 
answer  impeached  the  consideration  of  the  Plaintiff's  mort- 
gage, upon  various  grounds,  which  were  subsequently 
brought  before  the  Court  in  a  cross  bill,  which  they,  apou 
the  9th  of  May,  1840,  filed  against  J3.  E.  Lawle^a^  as  the 
sole  Defendant 

By  their  cross  bill  the  Messrs.  Mansfield^  aft^-  setting 
forth  a  marriage  settlement  of  the  19th  of  July,  1813,  un- 
der which  the  father,  W.  H.  Mansfield^  was  tenant  for  life 
of  the  mortgaged  estate,  and  John  Alexander  Mansfield^ 
his  son,  was  tenant  in  tail,  stated  that  they  concurred  in 
opening  the  estate,  and  having  done  so,  they,  on  the  5th 
of  November,  1838  (JS.  E.  Lawless  being  their  profes> 
sional  adviser),  executed  a  mortgage  to  the  trustees  of 
FUmyng^s  marriage  settlement,  to  secure  12,0002.,  and  in- 
terest at  five  and  an  half  per  cent. ;  that  this  mortgage  con- 
tuned  a  proviso  to  the  effect,  that  in  case  the  interest  upon 
said  sum  of  12,000/.  was  paid  within  a  particular  pmpd, 
five  per  cent,  should  be  accepted  in  lieu  and  satisfieietion  of 
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the  five  and  an  half  per  cent,  reserved  in  the  aaid  deed ;        IMI. 
that  it    also  contained  another    proviso   to    the   effect,      Lawlui 
that  the  said  sum  of  12,000/.  should  and  might  remain  a    Mahsfibld. 
mortgage  debt  upon  the  security  of  the  said  towns,  lands,      sti^^. 
and  premises,  and  should  not,  nor  would,  be  paid  off  or  dis- 
charged by  the  said  Messrs.  .^ait^/ie/J,  or  either  of  them,  their 
or  either  of  their  executors,  &c.,  unless,  at  the  request  or  with 
the  consent  of  the  mortgagees,  for  de&ult  in  payment  of 
the  interest  thereof  for  the  term  of  five  years,  to  be  com- 
puted from  the  date  thereof,  nor  should  the  Messrs.  Mans-- 
fields  or  either  of  their  executors,  &c.  institute  any  suit  or 
proceeding  to  redeem,  &c.  until  the  full  end  or  term  of 
five  years ;  and  further,  that  in  case  the  interest  on  said 
sum  of  12,000/.  was  regularly  paid  by  the  Messrs.  Mans- 
field  within  three  calendar  months  next  after  each  half- 
yearly  payment  should  become  due,  that  then  and  in  such 
case  the  mortgagees,  &c.  should  not  nor  would  not  in- 
stitute any  suit  or  other  proceedings  to  foreclose  the  equity 
of  redemption  of  and  in  said  towns,  &c.  until  the  full  end 
and  expiration  of  said  term  of  five  years. 

The  cross  bill  then  stated,  the  mortgage  to  B.  E.  Lau^ 
less^  upon  foot  of  which  he  had  filed  his  original  bill,  and 
that  the  consideration  for  that  mortgage,  as  it  appeared  upon 
the  fitce  of  that  deed,  consisted  of  a  sum  of  3,612/.  being 
the  amount  due  to  Lawless  for  prindpal  and  costs  in  two 
judgments,  one  for  2,000/.,  and  the  other  for  1,612/.,  ac- 
knowledged by  the  Messrs.  JlfofM/Se/e//  a  sum  of  859/.  4s.  6d. 
the  amount  of  another  judgment,  which  had  been  obtained 
by  Lawless  from  the  Messrs.  Mansfield^  to  secure  the 
balance  of  an  account  stated  and  settled  between  them, 
upon  the  28th  of  May,  1838 ;  a  sum  of  646/.  6s.  9d. 
for  costs  due  by  the  Messrs.  Mansfield  to  Lawless^  and 
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1841.        which  costs  were  recited  to  have  been  taxed  and  sscer- 


■V 


LAirL£f 9  tained  between  solicitor  and  client ;  and  a  further  sum  of 
MAMftFiELD.    I9I32/.  Ss.  \0d.  then  agreed  to  be  lent  and  advaoced  by 

sttoement.  I^owless  to  them ;  that  the  rate  of  interest  reserved  by  this 
mortgage  was  six  per  cent. ;  and  the  proviso  or  conditiaD 
of  redemption  was,  that  unless  the  debt  and  interest  were 
paid  upon  the  1st  of  May,  1839,  the  estate  of  Latdeu 
should  become  absolute ;  and  that  they  had  no  professional 
adviser,  in  settling  the  terms  of  this  mortgage,  save  Las 
less. 

The  cross  bill  then  stated,  that  John  A.  Mansjkld  was  a 
mere  surety  in  both  mortgages  for  his  father,  W.  H.  Mam- 
fields  and  that  as  to  the  item  of  646/.  6«.  9</.,  a  certain 
agreement,  under  seal,  was  entered  into  contemporaneously 
with  the  granting  of  the  mortgage,  to.  the  effect,  that  so 
soon  as  all  acts  then  remaining  to  be  done,  to  make  out  a 
title  to  the  trustees  of  Flemyng^s  marriage  settlement, 
should  be  concluded.  Lawless  would  forthwith  furnish  all 
the  costs  due  by  them  to  him,  and  have  the  same  taxed 
and  ascertained ;  and  that  in  the  event  of  the  costs,  when 
taxed,  amounting  to  a  sum  less  than  646/.  6s.  9<f.,  Law- 
less should  immediately,  upon  their  taxation,  pay  orer 
the  difference  to  them.  The  cross  bill  then  stated  that  these 
costs  were  not  furnished  until  the  month  of  July,  1839 ;  that 
upon  their  being  furnished,  they  were  put  into  the  hands  of 
the  Messrs.  MansJieUts  present  Solicitor,  and  that  he  and 
Lawless  having  been  unable  to  tax  the  same  amicably,  a 
petition  was  presented  by  them,  upon  an  order  under  which 
they  were  then  under  taxation. 

The  cross  bill  then  stated,    that  as    to  the  sam  of 
1,132/.  %s.  10</.,  the  same,  though  recited  to  ha^e  been 


CASES  IN  CHANCERY.  561 

paid  upon  the  execution  of  the  mortgage,  was  not  in  &ct         1641. 
paid ;  but  that,  on  the  contrary,  the  only  part  of  said  sum,      Lawless 
which  was  so  paid  to  them,  was  a  sum  of  21.  lOs.  paid  to    mansfisld. 
«/.   A.  Mansfield^  and  a  sum  of  6/.  remitted  to  one  of     statement 
fV.  H.  MansfielcTs  younger  sons.     The  cross  bill  then,  in 
reference  to  the  charge  of  1132/.  8*.  lOrf.,  stated  the  fol- 
lowing facts ;  that  Walter  Henry  Mansfield^  being  seised, 
under  his  marriage  settlement,  which  bore  date  the  19th  of 
July,  1813,  of  an  estate  for  his  own  life  of  considerable 
properties  in  Tipperary,  and  elsewhere,  in  the  years  1817, 
1818,  1819,  and  1820,  raised  various  sums  of  money  from 
persons  of  the  name  oi Douglass,  Garstin,  Delany,  Lynch, 
and  APDermoU,  by  way  of  annuity  charged  upon  his  life 
estate  in  the  aforesaid  properties ;  that  the  annuity  granted 
to  Zd*Dermott  was  128/.  per  annum,  late  Irish  currency, 
and  the  deed,  by  which  it  was  g^ranted,  contained  a'proviso 
enabling  Mr.  Mansfield  to  repurchase  upon  payment  of 
1000/.  of  the  like  currency ;  that  this  annuity  so  granted  to 
M*Dermott  became  vested  in  the  year  1824,  by  mesne  as- 
signments, in  Messrs.  Thomas,  WiUiam,  and  John  Kelly  ; 
that  W.  H.  Mansfield  being  thus  considerably  encumbered 
by  way  of  annuity,  and  having  other  pressing  engagements, 
was  unable  to  meet  the  accruing  gales  of  the  annuities,  and 
several  of  the  annuitants  took  proceedings  against  him  prior 
to  the  year  1824  ;  that  ^x.  Godfrey  Ryan,  fV.  H.  ManS" 
fields  solicitor,  having  died  in  the  year  1824,  and  W,  H. 
Mansfield  being  obliged,  as  well  by  his  pressing  necessities 
as  the  proceedings  so  commenced  against  him,  to  employ 
another  solicitor,  accordingly  retained  Mr.  B.  E.  Lawless  ; 
that  immediately  upon  Mr.  Lawless  being  retained  as  such 
solicitor,  he  entered  into  negotiations  with  various  persons 
for  the  purpose  of,  if  possible,  rmsing  money,  at  a  lower 

VOL.  I.  2  Q 
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^^^'   ,    rate  of  interest  than  what  Mansfield  had  been  paying,  in 
Lavum     order  to  repurchase  the  annuities,  and  discharge  someotha 
MAiv8Pnx.D.    pressing  debts,  and  thus  reUeve  his  employer;  that  these 
Siaiemtmt.     negotiations  for  a  loan,  as  well  as  others  with  the  anDui- 
tants  themselFes,  for  the  purpose  of  reducing  thdr  demaDds, 
having  proved  unsuccessful,  Lawless,  on  the  7th  of  Sep- 
tember, 1824,  wrote  to  Mansfield  as  follows  : 

^^  My  dbar  Sir, — It  gives  me  considerable  uneasisess 
to  think  that  the  Royal  Irish  Insurance  Company  dedine 
giving  you  the  money,  after  all  the  trouble  I  have  gone  to. 
They  conceived  that  your  bank  stock  amounted  to  7500/., 
and  that  the  rents  now  payable  were  1200/.  per  annim. 
This  rental  is  the  presumed  sum  that  would  be  payable  to 
you  on  a  renewal  of  one  of  the  leases  now  out,  and  that  tk 
stock,  to  which  you  are  entitled,  is  only  38002.,  yiel&f 
460/.  per  annum.  I  am  inclined  to  tiunk  that  the  present 
annuitants  would  be  glad  to  continue  in  their  present  sitiu- 
tion,  if  they  were  to  be  paid  regularly,  and  that  the  arrean 
now  due  would  be  reduced  from  time  to  time.  Your  great 
object  should  be  to  avoid  costs,  by  the  filing  of  bills  against 
you  by  those  annuitants,  and  procuring  receivers  over  yoar 
estate.  I  think  I  could  induce  Delany,  Lynch,  and  Gar- 
stin  to  take  part,  and  withdraw  fiirther  proceedings,  if  I 
could  promise  them  for  the  future  regularity  in  the  payment. 
I  should,  therefore,  have  no  objection  to  make  anange* 
ments  with  them,  if  you  appoint  me  irrevocably  your  ag^t 
to  receive  those  rents ;  and  I  think  Garstin  and  Douglas 
would  reduce  their  interest  on  the  arrears*  By  this  arrange- 
ment you  would  save  payment  of  interest  on  the  arrears  we 
were  endeavouring  to  borrow.  I  leave  Dublin  on  Thursday 
or  Friday  morning  to  receive  Mr.  Farrell's  rents,  and  shall 
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be  glad  to  hear  from  you  in  the  mean  time.     Latiin  gone, 
and  would  do  nothing. 

*'  Yours  most  truly » 

'*  B.  E.  Lawless, 
"  13,  Harcaurt^treet. 
^<  Walter  Mansfield^  Esq.,  Yeamatgsiownj  Naas" 


1841. 
Lawless 

V. 

Mahsfield. 


Statement. 


The  cross  bill  then  stated,  that  fV.  H.  Mansfield  not 
having  adopted  this  suggestion  of  Lawless^  fresh  negotiar 
tions  were  entered  into  by  Lawless  ;  and  Lawlessj  upon  the 
23rd  of  October,  1824,  writes  as  follows: 

*^  You  may  make  your  mind  easy  about  Cruise j  as  I 
write  to  him  this  post  to  say  that  matters  shall  be  settled  on 
my  return.  With  respect  to  Delany^  I  cannot  see  what 
harm  it  can  do  ye»  his  getting  the  rents,  as  they  must  be 
applied  to  his  arrear  of  annuity.  In  my  letter  of  the  14  th  I 
stated  to  you  that  I  was  offered  the  money  at  6^  per  cent. ; 
and  by  your  letter  I  perceiye  you  are  desirous  for  me  to 
close  at  that  rate  with  the  lender.  I  read  your  letter  to 
him,  stating  your  compliance,  but  thatyou  would  only  allow 
6  per  cent,  clear  of  insurance.  After  much  argument  he 
struck  to  my  terms ;  and  on  Monday  I  am  to  meet  his  soli* 
citor,  at  twelve,  to  make  the  necessary  arrangement  I 
shall  also  write  to  Garstin  and  Lynch's  solicitor,  and  trust 
they  will  be  convinced  of  our  mutual  anxiety  to  settle  with 
them.  By  this  last  arrangement  I  have  saved  you  42/.  10^. 
annually.  There  is  an  Insurance  Company  here  called  the 
*  London  Life  Association,'  established  some  few  years, 
which,  if  I  can  so  arrange  it,  would  wish  to  have  the  insu- 
rance effected  by  the  gentleman  advancing  you  the  money, 
as  you  will  have  to  insure  your  life  for  2600/.  At  the  ex- 
piration of  the  fifth  year  the  insured  becomes  a  participator 
of  the  profits ;  and  my  friend,  Mr.  Barnewallj  who  has  his 
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^^^'  life  insured  for  4000/.,  got,  at  the  expiration  of  bis  fifth  an- 
LAVLE88  nual  premium,  an  abatement  of  six  per  cent,  on  it,  ivbid 
Marsfield.  abatement  must  even  increase  as  the  profits  of  the  establish- 
staiement.  ment  are  Fery  great.  You  see  how  valuable  a  policy  oftlus 
kind  would  become."  And  again,  upon  the  24th  of  December, 
he  writes : — <*  I  have  written  to  Delany  on  the  subject  of 
reducing  his  interest  firom  last  g^e  day  to  7/.  per  cent,  on 
condition  of  pajring  off  all  arrears.  I  have  seen  Garstin ;  he 
will  take  for  the  large  one  8  and  for  the  other  9  per  cent  clear 
from  last  gale  day,  on  condition  of  being  paid.  You  should 
write  to  Kelfyj  and  offer  him  1000/.,  on  giving  up  cbumto 
you  on  foot  of  his  annuity,  telling  him  that  you  have  a  hope 
of  getting  that  amount,  if  you  succeed  in  getting  it  for  this 
sum.  I  think  I  can  get  a  person  who  will  take  the  an* 
nuity  at  8  clear.  You  should,  pending  this  recess,  try  Kdhf. 
I  wish  much  you  would  come  to  town,  and  sign  your  answer. 
I  also  want  to  effect  an  insurance  on  your  life."  On  the  Idth 
of  January,  1825,  Mr*  Lawless  says,  in  one  of  his  letters: 
'*  The  solicitors  of  Colonel  Olney  insist  on  the  valuation 
of  your  property  being  made  and  submitted,  and  that  at  yoor 
expense ;  but  I  cannot  accede  to  the  terms,  as  I  consider  it 
a  wanton  expense.  It  struck  me  since  I  saw  yon,  that  1 
may  make  a  better  arrangement  for  you,  as  I  am  known  to 
Mr.  Lynch  and  others,  to  whom  you  are  indebted ;  and  that 
I  have  some  influence,  and  could  lead  them  to  acts  of  kind- 
ness. Mr.  Lynch  has  consented  to  take  a  new  security  for 
the  arrears  due  by  you ;  that  security  to  be  the  jobt  bond 
of  you  and  your  brother,  payable  with  6  per  cent,  yoQ 
effecting  an  insurance  on  your  life,  and  assigning  the  poGey 
to  him.  Tom  Kelly  has  cmisented  to  take  off  300/. ;  I  thinic 
I  might  induce  him  to  knock  off  another  hundred.  I  have 
been  offered  3800/.,  namely.  Lynch* s^  Kelly* s^  and  Dd(mj/9 
annuity  at  7  per  cent.,  making  the  bank  stoA  diridends 
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liable,  should  the  rents  prove  insufficient.  Garstin  and 
Douglass  I  can  get  taken  at  8,  iieithout  the  counter  security 
of  the  bank  stock.  I  am  very  anxious  to  see  you  under  mam 
those  circumstances ;  and,  with  the  assistance  of  the  rent 
now  due,  you  will  not  require  to  borrow  so  much  money ; 
and  on  a  rough  calculation  of  mine  the  difference  of  income 
saved  by  this  arrangement  from  that  of  Colonel  Olneys 
loan  will  be  nearly  170/.  per  annum.  Let  me  hear  from 
you  by  return  of  post,  and  give  me  your  opinion,  and  say 
when  I  shall  see  you."  And  again,  on  the  19th  of  May,  in 
the  same  year: — ^^  Our  business  was  this  day  on  before 
Master  Connor ^  under  the  order  of  reference.  The  result 
was,  that  the  receiver,  Mr.  Tandy ^  should  inspect  the  place, 
also  the  frirniture  in  the  house,  and  ascertain  what  grounds 
there  are  for  the  charge  made  by  Mr.  Johnston  for  dilapida- 
tion. You  are  aware  of  the  defence  made  by  us ;  and  it  will 
be  for  you  to  support  that,  whether  right  or  wrong.  The 
receiver  and  Mr.  Johnston^  the  solicitor  for  Mr.JSoocA,  will 
leave  town  on  Saturday  morning  at  five,  as  they  state,  and 
be  on  the  lands  early ;  and  requested  that  I,  or  some  person 
on  behalf  of  Mr.  Blake^  should  be  in  attendance.  I,  there- 
fore, think  you  would  do  well  to  meet  them.  With  respect 
to  the  annuities,  I  know  not  what  to  do ;  if  you  are  to  grant 
new  ones  in  place  of  those  already  granted  (there  being 
some  incumbrances  between  the  present  annuities  and  such 
new  securities),  such  will  give  priority  to  those  incum- 
brances over  the  annuities,  and  thereby  throw  a  difficulty 
in  the  way.  And  I  do  think  that  Lynch  and  Kelly  would 
be  glad  to  take  a  settlement  at  6  per  cent.,  thereby  treating 
both  as  mortgages,  and  not  as  annuities.  Lynch  is  hard 
pressed  for  the  money,  and  I  do  believe  Kdly  is  anxious  for 
it  also."  And  again,  on  the  20th  of  August,  he  writes : 
'^  Gatstin  has  stated  his  willingness  to  abate  3  per  cent., 
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and  is  sure  Douglass  will  do  the  same,  prorided  they 
are  regularly  paid  one  half  year  before  the  other  becomes 
due;  Delany  will  also  abate  at  least  two  per  cent,  if  Dot 
three. 

The  cross  bill  then  stated  that  Lawless^  having  fiiiled  to 
obtain  a  loan,  fV.  H.  Mansfield  was  induced,  by  the  repi«^ 
sentations  contained  in  his  letter,  to  appoint  him  his  land 
agent,  and  that  he  did  in  fact  do  so  by  an  irrevocable  iostru- 
ment,  dated  some  time  in  the  latter  part  of  the  year  1825. 
That  subsequent  to  this  appointment.  Lawless^  through  his 
influence  over  the  annuitants,  effected  very  considerabk 
abatements  in  most  of  the  annuities,  and  that  these  abat^ 
ments  appeared  upon  fitce  of  the  accounts,  which  were  from 
time  to  time  furnished  by  him  to  W.  H.  Mansfield.  That, 
as  to  LyncKs  annuity,  no  abatement  was  made  in  it,  but  in 
the  year  1836  Lawless  opened  anew  a  negotiation  with 
him,  and  shortly  after  addressed  a  letter  to  JV»  H.  Mansfoldy 
dated  the  3l8t  of  August,  1836,  in  which  he  says : — 


<*  Dear  Sir, — I  should  rather  think  I  have  made  souk 
impression  on  the  mind  of  Mr.  Eoehey  the  solicitor  of  Mr. 
Lynchj  and  that  if  you  think  it  prudent  to  offer  a  settlement 
to  Mr.  Lynch  of  five  per  cent,  on  the  original  loan  firom  the 
commencement,  thereby  treating  the  annuity  as  a  mortgage, 
that  you  and  Mr.  Lynch  may  be  likely  to  settle,  or  if  job 
authorize  me  to  make  it  for  you,  it  might  be  better:  yoacaa 
make  a  calculation :  the  principal  sum,  present  carrencji 
advanced  3rd  of  March,  1819,  was  166U. :  there  was  paid  to 
the  late  Mr.  Lynch^  I  think  430/.,  or  thereabouts,  and  since 
his  death  annual  payments  of  50/.  by  me  to  his  son. 
I  think  you  should  get  credit  for  those  pajrments ;  at  least, 
try  it 
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per  cent 1401 
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Paid  to  late  Mr.  ZryncA,       £429    3    4 
Paid  by  me  (say),  .        500    0    0 


929 


£2133 
I  think  you  offered  2300/.  My  wish  is  to  assist  you  in 
raising  the  money,  and  coming  to  some  settlement  with 
Lynch,  It  being  impossible  that  I  can  remun  as  I  am,  as 
to  my  demand.  I  presume  you  received  the  account  I  sent 
you  of  the  sum  due  on  foot  of  the  bills. 

"  Yours  truly, 

^<  B.  E.  Lawless. 

^'  7b  IV.  H.  Mansfield^  Esq.,  Yeomanstowny  Naas" 

And  again,  on  the  11th  of  October  in  the  same  year,  he 
writes,  representing  that  there  was  every  prospect  of  his 
settling  with  Lynch^  by  treating  said  annuity  as  a  loan  upon 
mortgage,  and  of  repurchasing  said  annuity  by  paying  off 
the  original  sum  paid  by  Lynch  for  its  purchase,  with  inte- 
rest at  five  per  cent,  per  annum.  That  ultimately  Lynch 
yielded  to  Lawless's  proposition,  and  accepted  a  sum  of 
3000Z.  in  cash,  and  100/.  per  annum  for  five  years  in  lieu  of 
his  claim,  which  was  in  &ct  treating  the  matter  as  a  mort- 
gage, originally  for  1800/.,  at  about  five  and  a  half  per  cent, 
interest. 


1841. 


Lawubss 

V. 

Maxipibld. 


Statement, 


The  cross  bill  then  went  on  to  state,  that  Messrs.  Kellyf 
who  had  reduced  their  annuity  from  128/.,  late  Irish  cur- 
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rency,  to  104/.  \4s.  6{f.,  of  the  present  currency,  dedined 
to  make  any  further  reduction ;  but  through  lAodtus  ia- 


Lawless 

V. 

MAII8FXJEI.D.    terference,  in  December,  1825,  agreed  to  take  a  sum  of 


Statement, 


628/.,  in  fiill,  for  all  arrears,  and  to  accept  a  sum  of  850/., 
late  Irish  currency,  for  the  annuity  itself  in  case  MansfitU 
did,  within  twelve  months,  repurchase  it;  that  ff.B. 
Mansfield  was  unable  to  avail  himself  of  this  offer,  there 
being  no  funds  of  his  in  Lawless* s  hands,  so  that  the  an- 
nuity, so  as  aforesaid  assigned  to  the  Kellys^  continued  a 
charge  upon  W.  H.  MansfieUTs  estate ;  that  in  the  eariy 
part  of  1830,  Lawless  entered  into  negotiations  with  the 
Kellys^  upon  his  own  behalf,  and  in  a  short  time  concluded 
an  agreement  with  them  for  the  purchase  of  the  abated  an- 
nuity of  104/.  \As.  &d.  for  the  sum  of  825/.;  that  the 
KeUys  thereupon,  and  on  or  about  the  21st  of  August,  1830, 
assigned  the  abated  annuity,  and  half-year's  arrear  thereof 
due  upon  the  29th  of  June,  then  last  past,  to  Lmloi, 
and  that  Lawless  did  not  pay  the  consideration  for  it  in 
cash,  but  gave  bills,  which  he,  from  time  to  time,  had  re- 
newed ;  so  that,  in  fact,  the  consideration  was  not  paid  for 
three  years,  during  all  which  time  he  was  in  receipt  of  the 
rents  of  fV.  H»  Mansfiel^s  estate. 


The  cross  bill  then  stated,  that  in  a  debtor  and  creditor 
account,  furnished  by  Lawless  to  W.  H.  Mansfield  upon 
the  4th  of  September,  1830,  and  signed  by  LawUiSj  he 
debits  W.  H.  Mansfield^  as  follows :— «  To  half-year's  an- 
nuity, due  me  as  assignee  of  Kelly  to  29th  of  June,  1830, 
52/.  Ts.  3d. ;"  and  that  in  all  the  subsequent  accounte  which 
Lawless,  as  agent,  furnished  to  fV.  H,  Mansjieldy  he  debited 
fV.  H.  Mansfield  each  half-year  with  the  sum  of  52/.  7*.  3i 
as  and  for  the  accruing  half-year's  gale  of  the  said  annuitr: 
that  in  the  same  accounts  there  appeared  debits  for  payments 
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evident  that,  prior  and  subsequent  to  1830,  Lawless^  acting     Lawi^sss 
up  to  his  original  promise,  obtained  reductions  in  respect  of   mavsfisx.d. 
those  other  annuities,  and  that  that  hct  also  appeared  from      stattmttu. 
a  letter,  dated  the  30th  of  January,  1831,  and  written  by 
Lawless  to  W.  H.  Mansfield^  in  which  he  says : — 

'*  I  AM  in  receipt  of  your's,  covering  renewal  of  your  bill, 
due  21st  inst.     I  am  sorry,  however,  to  perceive  that  you 
have  not,  as  yet,  gone  to  County  Waterford,  or  come  to  any 
determination  who  is  to  be  tenant  to  Rathgonnick.     I  re- 
gret that,  as  I  am  satisfied  you  will  be  a  loser  by  the  delay ; 
it  is  not  to  be  expected  that  any  man  will  commence  rent 
from  November  last ;  and  as  to  your  getting  21.  2s.  per 
acre,  I  presume  you  are  to  get  a  fine  also,  but  if  not,  I  doubt 
if  it  would  not  be  better  for  you  to  take  the  fine  and  the 
rent  offered  by  Power  ;  but  all  I  complain  of  is,  that  you 
do  not  decide.      You  cannot  or  must  not  expect  me  to  ad- 
vance on  the  chance  of  getting  rent  out  of  this  holding ;  the 
times  are  becoming  most  serious ;  the  run  on  the  banks  for 
gold  has  stopped  the  banks  discounting,  and  thousands  of 
pounds,  in  bills,  were  this  morning  returned  jfco  the  mer^ 
chants.     It  is  really  most  alarming  the  state  O'  ConneU  hag 
brought  this  country  to.     I  presume  that  every  article  will 
fall,  and  that,  ultimately,  no  rent  will  be  got.   The  trouble 
I  had  with  Mr.  Ellis  to  get  him  to  go  to  the  Bank  to  receive 
your  dividend — having  been  obliged  to  call  on  him  twice, 
to  write  twice,  and  go  once  to  his  place  at  Abbottstown — 
that  I  cannot  be  making  further  advances.     I  am  sure  if  he 
would  only  write  to  Maquay  to  give  me  a  power  of  attorney 
to  receive  it,  Maquay  will  do  so  without  delay.      I  there- 
fore recommend  you  to  write  to  him  on  the  subject.  I  have 
got  Garstin  to  consent  to  a  small  reduction  for  the  last  half- 
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IMI.        year  on  Mrs.  Douglass  and  Mn.  Oarstint  abont  15L  i 

Lavuss     year  on  the  two ;  still  you  should  try  to  get  some  one  tlist 

Mansfibld.    would  give  you  all  the  annuities  at  61.  per  cent*     I  bq;  of 

Siaummi.     Y^^  ^  consider  about  Rathgormid^  and  let  me  hear  fion 

you  without  further  delay." 

The  cross  bill  then  stated,  that  at  the  timeZrau^i^  bought 
the  annuity  from  the  Kellys,  he  was  not  only  the  land  and 
law  agent  of  fV.  H.  Mansfield^  but  his  special  agent  for 
the  reducing  the  interest  payable  to  the  annuitants,  or  com- 
promising their  claims  altogether;  that  under  such  circum- 
stances, Lawless,  as  to  that  purchase,  should  be  treated  as 
IF.  H.  MansfieUCs  trustee,  and  could  not  charge  as  against 
his  cestui  que  trust  more  than  he  paid;  that  the  first  item, 
which  went  to  make  up  the  sum  of  1132/.  %s.  10<2.,  the  al- 
leged loan  in  the  said  mortgage  security,  was  a  sum  of 
923/.  \s.  6d.t  stated  in  a  schedule  annexed  to  the  agreement, 
which  was  executed  contemporaneously  with  the  mortgage, 
to  be  **  the  principal  sum  due  me  on  foot  of  annuity,  b- 
eluded  in  deed  of  release ;"  whereas,  in  &ct.  Lawless  only 
paid  825/.  less  by  the  half-year,  which  was  due  at  the  time 
of  the  assignment,  and  which  was  debited  and  charged  as 
against  fV,  H.  Mansfield  in  the  accounts  upon  the  29th  of 
June,  1830,  the  day  it  became  due;  that  though  the  mort- 
gi^e  stated  the  1132/.  8^.  lOd.  to  be  an  additional  ban 
made  upon  the  grant  of  the  mortgage,  the  &ct  was  that 
only  two  sums,  one  for  21.  10«.,  the  other  of  5/.,  were  paid 
in  cash,  the  rest  of  the  sum  being  made  up  as  follows : 

£     s.  d. 

Repurchase  of  annuity  .         .    923     1    6 

Interest  on  3600/.,  judgments  to  1  St  Nov.      76  18    6 
Costs  of  judgment  on  859/.  As.  5d.  .43  10 
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Interest  on  judgment  859/.  4s.  5d.  to  Ist 
November,  1838       .... 
Proportion  of  annuity  to  Ist  Nov.  1830 
Insurance  premium  to  June,  1830 
Interest  thereon  to  Ist  November, 
Cash  sent  to  Owen  Mansfield 
Interest  thereon  .... 
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9 

6 
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21 

LAWLE0I 

27 

3 

6 

V* 

Mavsfisld. 

40 

15 

0 

StattmenU 

0 

12 

6 

30 

0 

0 

0 

14 

6 

The  cross  bill  then  stated  the  following  facts  as  the 
grounds  upon  which  the  Messrs.  Mansfield  impeached  the 
sum  of  859/.  As.  5(f.,  which  formed  another  item  in  the  con- 
sideration of  the  mortgage;  that  LatolesSy  as  agent  and 
general  manager  for  W.  H.  Mansfield^  as  well  as  solicitor, 
did  from  time  to  time  furnish   W.  H.  Mansfield  with  ac- 
counts of  his  receipts  and  disbursements,  and  amongst  other 
accounts,  in  the  month  of  June,  1836,  he  furnished  one  on 
foot  of  the  rents  received  by  him  up  to  November,  1835  ; 
that  that  account  so  furnished  was  a  continuation  of  a  series 
of  former  unsettled  accounts ;  that  there  appeared  upon  foot 
of  that  account  a  balance  of  1062.  2«.  \\d.  in  favour  of  W. 
H.  Mansfield;  that  upon  the  debit  side  of  that  account 
there  were  eighteen  items,  the  first  dated  the  22nd  of  Decem- 
ber, 1836,  and  the  last,  the  4th  of  June,  1836,  amountbg  in 
all  to  466/.  As.  1\d.;  that  upon  the  10th  of  May,  1838, 
Lawless  furnished  an  account  professing  to  be  a  continua- 
tion of  the  account  so  furnished  in  the  month  of  June,  1836, 
but  said  account,  though  it  properly  opened  upon  the  credit 
side  by  giving  W.  H.  Mansfield  credit  for  the  balance  of 
106/.  2s.  \\d.y  commenced  upon  the  debit  side  by  charg^g 
W.H.  Mansfield  a  sum  of  1 1/.  10«.  %d.  as  of  the  22nd  of  De- 
cember, 1835,  which  was  the  first  item  in  the  account  of 
June,  1836 ;  and  then  continued  through  the  remainder  of 
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^B*l>        the  eighteen  items,  so  as  aforesaid  charged  against  W,  E, 
LAvuts      Mansfield  in  the  account  of  June,  1836 ;  that,  by  the  abort 

Vm 

Maksfixld.    means,  a  balance  of  484/.  1 U.  11^.  was  struck  upon  footot 

StatoMHi,      ^^^  account  of  1 0th  of  May,  1838,  which  with  20/.,  a  sum  is 

cash  handed  to  fV.  H,  Mansfield  by  Lawless^  at  the  tine 

said  account  was  signed  and  settled,  amounted  to  the  sum  of 

504/.  lis.  ll^J.;  that  the  next  account,  which  was  settled 

between  them,  bore  date  the  28  th  of  May,  1838 ;  and  it  was 

upon  foot  of  that  account  that  the  judgment  for  S59L  it.  5d^ 

forming  part  of  the  consideration  of  the  mortgage,  m 

given ;  that  this  last  mentioned  account  was  erroneous,  not 

only  for  the  balance  of  504/.  lis.  ll^c{.,  which  included tk 

sum  of  466/.  4s.  7^c/.,  so,  as  aforesaid,  doubly  charged,  aiul 

interest  thereon,  but  because  it  contained  a  charge  of  108/. 

half  year's  interest  upon  3600/.,  fidling  due  the  SOth  of 

June ;  and  52/.  Ts.  3d.  half-year's  annuity,  fiedling  due  tie 

25th  of  September,  although  the  said  sums  were  not  due,  one 

for  a  month  and  the  other  for  two  months  after  the  period 

they  were  charged  as  against  the  said  fV»  H.  Man^eldso 

as  to  bear  interest ;  that,  at  the  time  of  signing  this  a^ 

count,  a  sum  of  30/.  in  cash  was  handed  by  Lawless  to  W* 

H.  Mansfield ;  that  the  Messrs.  Mansfield  had,  in  thdr  ao- 

swer  to  the  original   bill,   stated   the  double  cbai^  of 

466/.  As.  I^d.  I  and  that,  upon  the  coming  in  of  their  ansv^ 

to  that  bill,  Lawless  had  served  a  notice  admitting  the  error, 

and  offering  to  deduct  that  sum  from  the  sum  secured  bj 

the  mortgage ;  but  he  did  not  offer  to  forego  the  sum  of 

21/.  9«.  6(/.,  which  he  had  charged  for  interest  from  the  28tli 

of  May  to  the  1st  of  November,  upon  the  said  judgment  for 

859/.  4«.  5</.,  or  any  part  of  it. 

The  cross  bill  then,  after  stating  letters  referring  to  pro- 
positions for  an  amicable  adjustment  of  the  errors  on  the 
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above-mentioned  accounts,  stated  that  as  to  the  sum  of        1841. 


■V 


3,6 1 2/.,  the  remainder  of  the  consideration  of  the  said  mort-      Lawless 
gSLgey   that  Lawlesa  had,  at  various  periods  from  the  year    Mansfield. 
1826   to  the  year  1836,  and  whilst  he  was  the  solicitor,      Siatement, 
ag^ent,   and  receiver  for  fV.  H.  Mansfield^  engaged  JV.  H, 
Mansfield  to  accept  bills  and  execute  bonds  to  him  for  the 
purpose  of  providing  funds  for  satisfying  creditors,  and 
partly  to  cover  balances  alleged  to  be  due  by  W.  H.  Mans-- 
Jield  to  him  on  foot  of  advances  and  payments  made  by  him 
for  the  use  of  W,  H,  Mansfield  ;  and  that  in  the  years  1834,  » 

1835,  and  1836,  J.  A.  Mansfield  was  induced  by  Lawless 
to  become  a  party  to  said  bill  transactions,  and  also  to  said 
bonds ;    that  in  the  month  of  December,  1836,  an  account 
was  stated  and  signed  between  Lawless  and  the  Messrs. 
Mansfield  on  foot  of  said  bills  and  bonds;  and  that  the  ba- 
lance against  the  Messrs.  Mansfield  upon  foot  of  said  ac- 
count was  3600/.,  for  which  Lawless  at  that  time  obtained 
from  them  two  bonds,  one  for  2000/.  the  other  for  1600/.  ; 
that  in  a  memorandum,  made  at  the  head  of  said  last  men- 
tioned account,  they  were  obliged  to  acknowledge  that  the 
several  bills  so  passed,  and  upon  foot  of  which  the  account 
had  been  settled,  were,  upon  the  day  of  signing  that  account, 
they  given  up  to  them  by  Lawless^  which  was  contrary  to  the 
fact;  and  that,  not  having  said  bills  in  their  possession,  they 
were  unable  to  set  forth  the  errors  existing  in  said  account. 

The  prayer  of  the  cross  bill  was :  that  said  Defen- 
dant might  set  forth  the  exact  consideration  of  each  of 
said  bonds  and  bills  contained  in  said  account  of  De- 
cember, 1836,  and  fully  and  in  detail  for  what  purposes 
each  of  said  bills  were  accepted,  and  under  what  cir- 
cumstances and  for  what  purpose;  and  under  what  cir- 
cumstances each  of  said  bonds  was  passed,  and  that  the 
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mortgage  bearing  date  the  5th  of  November,  1838,  iv 
6,250/.  might  stand  as  a  security  for  such  sum  only  as  ihodd 
be  found  to  be  really  and  justly  due  by  Pkdnttffis  to  vii 
Defendant,  and  that  for  the  purpose  of  ascertaining  the  som 
of  money  justly  and  fairly  due  by  Pkdntiffs  to  sud  Defen- 
dant, the  taxation  of  said  costs  might  be  proceeded  witli, 
and  that  instead  of  said  sum  of  6462.  6s.  9d.,  which  was,  by 
said  deed  of  mortgage,  recited  to  have  been  due  by  Pluo- 
tifis  to  said  Defendant,  for  costs  taxed  and  ascertained,  and 
to  secure  which,  said  mortgage  was  in  part  granted,  sudi 
sum  only,  as  should,  on  taxation,  be  found  due  for  said  costs 
by  Plaintiffs  to  Defendant,  might  be  included  in  said  moit- 
gage,  and  that  Plaintiflb  might  be  declared  entitled  to  tin 
costs  of  such  taxation,  and  that  said  seyeral  and  reqMdiTC 
sumsof466/.4«.7^d.,21/.9«.6i/.,and4/.3«.l(kf.lierembefoR 
set  forth,  might  be  deducted  from  the  smd  amount  seemed 
by  said  mortgage,  and  that  said  accounts  of  the  10th  o^ 
May,  1838,  and  the  28th  of  May,  1838,  might  be  opeoed, 
and  that  Flaintifis  might  be  at  liberty  to  surcharge  and 
£Edsify  the  same,  and  that  all  errors,  and  overcharges,  which 
should  be  found  therein,  besides  said  sums  of  466/.  4s.  7\d^ 
21/.  9s.  6d.f  and  41.  3s.  lOd.,  should  be  deducted  from 
the  amount  secured  by  said  mortgage ;  and  that  it  migbt 
be  declared  that  said  annuity  or  yearly  rent-charge  of 
104/.  \4s.  6c/.,  was  assigned  to  Defendant  in  trust,  and  ht 
the  benefit  of  Plaintiff,  Walter^  and  that  said  Defendant 
might  accordingly  be  declared  to  be  a  trustee  thereof  for 
Plaintiffs,  and  that  Plaintiff,  WalUry  nught  be  declared  to 
have  been  entitied  to  redeem  and  repurchase  the  same  for 
such  sum  of  money  only  as  the  said  Defendant  actually 
paid  for  the  assignment  thereof  to  him ;  and  accoidinglv, 
that  instead  of  the  sum  of  923/.  Zs.  Sd.,  so  as  aforesaid  in- 
cluded in  said  mortgage,  as  and  for  the  repurchase 


an- 
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nuity,  there  should  be  incloded  therein  such  sum  of  money        1841. 
only^asshouldappeartohavebeen  actuallypaid  by  Defendant      Lawless 
for  the  same,  and  for  that  purpose  that  an  account  might    maksfiblo. 
be  taken  of  the  sum  actually  paid  by  said  Defendant  for  the      staumemt. 
consideration  of  said  purchase  and  assignment,  and  that  an 
account  might  be  taken  of  all  sums  received  by  Defendant, 
on  foot  of  the  arrears,  and  subsequent  accruing  gales  of  said 
annuity,  from  the  time  of  the  assignment  thereof  to  De- 
fendant until  the  5th  of  November,  1838,  being  the  date  of 
said  mortgage,  and  that  Plaintiffs  be  allowed  credit  for  the 
same  against  the  amount  secured  by  said  mortgage ;  and 
that  an  account  might  be  taken  of  the  sums  of  money  re- 
ceived by  Defendant,  out  of  the  rents  of  said  Plaintiff's  said 
estates,  as  such  agent,  in  the  hands  of  said  Defendant  at  the 
time  or  times  when  said  Defendant  paid  the  sum  agreed  to 
be  paid  by  said  Defendant  for  the  assignment  of  said  an- 
nuity, and  that  said  account  signed  on  the  24th  of  Decem- 
ber, 1836,  might  be  opened,  and  that  Plaintiffs  might  be  de- 
clared entitled  to  inquiries  as  to  the  actual  sums  paid  by 
Defendant,  as  the  considerations  of  said  bills  and  bonds  in 
said  accounts  mentioned,  and  that  said  Defendant  might 
establish  by  other  evidence  than  said  bills  and  bonds  them- 
selves the  sums  of  money,  actually  due  to  him  at  the  time 
said  bills  and  bonds  were  respectively  passed ;  and  that  an 
account  might  be  taken  of  the  sum  of  money  actually  due 
to  Defendant  by  Plaintiffs,  or  either  of  them,  at  the  time  of 
passing  said  bills  and  bonds  respectively,   and  that  said 
judgments  for  said  two  sums  amounting  together  to  3600/. 
might  be  declared  to  have  been  securities  only  for  such 
sums,  as  should  appear  to  have  been  fairly  and  justly  due 
to  Defendant  by  Plaintiffs,  on  foot  of  said  bills  and  bonds ; 
and  that  the  said  mortgage  for  6250/.  should  stand  as  a 
security  for  such  sum  of  money  only  as  should  appear  to  be 


676  CASES  IN  CHANCERY. 

1841.        justly  and  &irly  due  to  Defendant  as  the  i«8ult  of  thede- 

t|,_..,    ■   y  * 

LAWI.VB8  ductions  hereinbefore  mentioned  and  sought,  and  of  the 
Mambpuld.  said  accounts  hereinbefore  prayed  ;.and  that  all  proceedinp 
Statement.  ^^  ^^  ^^^  ^^  LawUss  against  Plaintiffs,  might  be  stayed 
until  said  Defendant  should  have  fully  answered  said  bill  of 
complaint;  and  that  publication  should  be  enlaiged  until 
publication  should  have  passed  in  said  suit ;  and  that  the 
said  bill  of  complaint  be  deemed  as  a  cross  bill  in  said  suit, 
so  as  aforesaid  instituted  by  said  Defendant. 

Upon   the  28th  of  October,  1840,  Lawless  filed  bis 
answer  to  this  cross  bill ;  in  which,  after  admitting  the  ori- 
ginal settlement,  and  the  mortgages  to  Hemyng^s  trustees, 
and  to  himself,  he  stated,  that  he  was  the  solicitor  employed 
in  the  principal  transaction  with  the  i^Zem^^j;  that,  though 
it  was  true  he  was  the  only  solicitor  employed  upon  tk 
occasion  of  the  mortgage  being  granted  by  the  Messrs. 
Mansfield  to  him,  yet,  that  he  was  not  the  only  professional 
adviser,  for  after  that  his  counsel  had  prepared  the  dnft 
mortgage,  it  was  sent  to  the  Messrs.  Mcmsfleld,  who  were 
then  residing  with  Mr.  7*.,  the  brother-in-law  of  W.  H, 
Mansfieldy  and  the  counsel,  who  had  signed  the  cross  bill; 
that  after  the  lapse  of  several  days  the  draft  was  returned 
by  the  Messrs.  Mansfield^  with  directions  to  have  it  laid 
before  Mr.  Griffith^  as  counsel  on  their  behalf;  that  the  draft 
was  accordingly  laid  before  Mr.  Griffith^  on  behalf  of  the 
Messrs.  Mansfield^  that  Mr.  Griffith  perused  it,  and  re- 
turned it  with  the  following  observations  written  in  the 
fold :  **  I  am  not  at  all  aware  of  the  rights  of  the  parties  to 
this  deed,  or  the  dealings  of  the  proposed  mortgagors  with 
Mr.  Lawless^  and  therefore,  although  I  approve  of  tbe 
form  of  this  draft-deed,  yet  my  approbation  of  this  draft  on 
the  part  of  the  mortgagors  is  of  no  value.     I  would  observe 
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that  a  blank  is  left  for  the  amount  of  costs  due ;  the  sum         1841. 

I ^ » 

due  on  that  account  should  be  adjusted  and  ascertained      Lawless 
before  the  deed  is  executed ;  and  I  would  recommend  Mr.    mahsmelo. 
Lawless  to  consult  his  own  counsel,  as  to  the  most  prudent      stateminL 
course   for  him  to  adopt,  before  this  deed  is  executed ;" 
that   thereupon  the  draft  was   sent  back  to  the  Messrs. 
Mansfield  for  their  inspection ;   that   fV.  H.  Mansfield^ 
although  requested  to  employ  another  solicitor,  refused 
to   do    80,   and  having   written   the    following    observa- 
tions in  the  draft,    **  The  parties  concerned  are  willing 
to  grant  a  mortgage  to  Mr.  B.  E.  Lawless  for  the  debt 
due  to  him  ;  he  holds  the  joint  bonds  of  W.  H.  Mansfield^ 
J,  A.  Mansfield^  and  Alexander  Mansfield  for  3600/. ;  also 
the   bond  of  TV.  H.  Mansfield  and  J.  A.  Mansfield  for 
859/.  As*  5d,f  passed  very  lately.      The  amount  due  for 
costs  cannot  be  ascertained  until  the  two  mortgages  are 
completed,  as  they  are  to  be  included.     Alexander  Mans- 
field is  willing,  as  I  understand  from  Mr.  Walker^  to  sign 
the  deed ;"  and  having  also  initialed  each  page  of  the  draft, 
it  was  returned  to  Mr.  Griffith  to  reperuse  on  their  behalf, 
and  that  the  same,  when  approved  of  by  Mr.  Griffith^  was 
then  engrossed  and  executed  by  the  Messrs.  Mansfield. 
Mr.  Griffith's  second  opinion  was  in  these  terms :  '^  I  have 
inserted  a  clause  for  the  protection  of  Mr.  Alexander  Mans- 
field; I  understand  that  Mr.  Lawless  has  ample  security 
on  Mr.  Walter  MansfieUTs  estate,  and  as  Mr.  Alexander 
Mansfield  was  merely  security  for  his  brother,  I  could  not 
advise  him  to  execute  any  further  security,  except  on  the 
terms  which  I  have  stated." 

The  answer  then  stated  that  the  terms  of  the  agreement 
relative  to  the  taxation  of  the  costs  and  the  covenant  con- 
tained in  it,  by  which  he  Lawless  was  bound,  in  case  the 

VOL.  I.  2  R 
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costs  upon  taxation  did  not  amount  to  646/.  6^ .  M.,  to  piy 
the  diflference  to  the  Messrs.  Mansfield.  The  answer  then 
stated,  that  he  sought  to  be  appointed  the  agent  and  leeeiver 
of  fV.  H.  Mansfield^  principally  for  his  own  protection,  as 
W.  H.  MansfieUts  habits  were  so  extrayi^ant,  and  Us 
embarrassments  at  that  time  so  great,  that  he  was  obliged 
from  time  to  time  to  make  fV.  H.  Mansfield  or  his  creditor 
advances,  which  otherwise  would  have  been  wholly  no- 
protected  ;  that  the  attempts,  which  were  made  by  him  to 
raise  money,  though  unsuccessful,  were  made  bonaJUk,  and 
the  costs  thereby  occasioned  were  admitted  to  be  fiiir  cha^ 
by  fV.  Hi  Mansfield^  and  that  he.  Lawless^  had  from  tbe 
circumstance  of  the  expenses  having  proved  fruitless,  suod 
off  a  large  sum  from  the  costs. 


The  answer  further  stated,  that  in  1830,  he,  Lancim, 
prevailed  upon  GarsHn^  to  reduce  his  annuity  by  a  sao 
of  2/.  \&s.  4d.j  and  again,  in  1834  to  make  a  further  abat^ 
mentofS/.  7«.  lid.;  that  in  1830,  through  hismflttence, 
Douglasses  annuity  was  reduced  by  a  sum  of  11/.  U*  Ut 
and  again  in  1834  by  a  like  sum ;  that  in  1831,  he  was 
enabled  to  induce  Delany  to  abate  his  annuity  by  a  sum  of 
13/.  13«.  per  annum ;  that  the  abatements  so  made  in  res- 
pect to  the  said  annuities  were  obtained  by  means  of  the  coa« 
iidenee  which  the  annuitants  placed  in  promises  made  bj 
him,  that  they  should  be  punctually  paid. 


The  answer  then  stated,  that  in  1830,  Kelly  mentioned 
to  Lawless  his  intention  of  disposing  of  his  annuity,  and  to 
prevent  the  annuity  from  falling  into  the  hands  of  sone 
litigious  person,  advised  him.  Lawless  j  to  purchase  it;  that 
that  conversation  took  place  prior  to  the  month  of  May, 
1830,  before  which  month,  he  informed  W.  H.  MmftU 
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of  what  had  passed,  and  that  W.  JST.  MomJUU  expressed  ,  ^^^- 
his  satisfaction,  and  stated,  that  he,  W.  H.  Mcm^eldwhh-  Lawless 
ed  him.  Lawless^  to  become  the  purchaser ;  that  in  May,  Maxsfield. 
1830,  he  concluded  the  purchase  for  a  sum  of  825/.,  but  SiatemenL 
that  same  not  having  been  canied  into  effect  till  August, 
1830,  the  gale  which  accrued  due  in  June,  1830,  was  as- 
signed to  him,  together  with  the  annuity  itself;  that  the 
sum  of  825/.,  the  consideration  money  for  said  annuity,  was 
paid  as  follows  :  a  bill  hy  Kelly  upon  him,  Lawlewy  for  500/. 
payable  the  24th  of  November,  1830;  Lawless*  endorse- 
ment of  the  acceptance  of  Thomas  Hemsworth  for  260i.  pay- 
able on  the  6th  of  October,  1830 ;  another  endorsement  of 
Lawless  for  45/.,  payable  the  27  th  of  August,  1830,  and  30/. 
in  cash  handed  to  Kelly  upon  the  execution  of  the  deed. 
The  answer  did  not  distinctly  state,  whether  the  500/.  bill 
was  paid  at  maturity  or  not ;  the  others  were.  The  an- 
swer then  set  forth,  that  the  several  balances  appearing  upon 
foot  of  the  accounts  furnished  by  him,  ImwUss^  to  W.  H. 
Mansfieldto  the  27  th  of  January,  1834,  were  in  his.  Lawless^ 
favour ;  that  in  each  of  these,  were  large  balances  against 
W.  H.  Mansfield  ;  that  the  embarassments  of  W.  H.  Mans- 
field  increased  firom  that  period,  so  as  to  preclude  the  pos- 
sibility of  him.  Lawless^  ever  having  had  means  for  Mans^ 
field  to  redeem  the  annuities ;  that  in  1838  it  was  agreed, 
that  he.  Lawless,  should,  in  consideration  of  his  postponing 
his  judgment  debts  to  FUmyng^s  mortgage,  be  paid  out 
of  the  12,000/.  to  be  advanced  by  Hemyng's  trustees,  the 
repurchase  money  for  the  annuity ;  but  W.  H.  Mat^fieUFs 
debts  having  been  found  more  than  had  been  calculated 
upon,  W.  H.  Mansfield  was  not  only  unable  to  pay  him. 
Lawless,  but  was  obliged  to  get  him  to  give  up  his  annui- 
ty, in  order  to  complete  Flemyng^s  loan  ;  that  under  these 

2  b2 


680  CASES  IN  CHANCERY. 

1841.         circumstances  the  price  of  the  repurchase  of  the  annmty 


Lawless      ^^  included  in  the  mortg^e. 


V. 

Mansfield. 


Statement, 


The  answer  then  stated  that  upon  the  14  th  of  Jane, 
1836,  he  furnished  an  account,  as  such  agent  and  recarer  of 
the  rents  up  to  November,  1835 ;  but  it  denied,  tbat  it 
was  a  continuation  of  unsettled  accounts ;  the  fact  being, 
that  the  fourteen  previous  accounts  had  been  all  minutely 
examined  by  fV.  H.  Mansfield^  and  signed  and  settled  by 
him;  that  upon  the  settlements  of  the  10  th  of  May,  and 
28th  of  May,  1838,  it  was  true  no  vouchers  were  given  ap, 
but  that  the  settlement  of  the  10th  of  May,  1838,  was  i^ 
gularly  vouched. 

The  answer  then  stated,  that  for  the  purpose  of  reliennjr 
W.  H.  Mansfield^  he,  Lawless,  had  endorsed  various  bills 
from  time  to  time,  prior  to  the  5th  of  March,  1834  ;  that  an 
account  was  at  that  time  settled,  upon  foot  of  which  there 
was  1133/.  I3s.  O^d.  due  him,  for  which  W.  H.  Mansfidd 
passed  his  bills,  and  that  said  sum  of  1 133/.  ISs.  O^d.  was 
not  therefore  brought  forward  against  fV.  H.  Mansfield  k 
any  subsequent  account ;  that  John  A.  Mansfieldj  in  1834, 
1835,  and  1836,  became  party  to  some  of  the  bills,  and 
also  to  some  bonds ;  that  JV.  H*  Mansfield  requiting  further 
aid,  upon  Alexander  Mansfield,  a  brother  of  fV.  H.  ManS' 
Jield,  joining  in  the  bills  and  bonds,  the  said  transactiom 
were  increased ;  that  in  December,  1836,  an  account  vas 
stated  and  settled  upon  foot  of  those  bill  and  bond  transac- 
tions, and  a  balance  of  3600/.  having  been  struck  upon  foot 
of  them,  the  Messrs.  Mansfield  gave  their  joint  and  sereral 
bond  and  warrant  for  the  2000/.  and  1600/.  to  secure  tbt 
balance ;  that  the  bills  and  vouchers,  it  was  true,  were  not 
given  up,  pursuant  to  the  ^nemorandum,  and  the  original 
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*h  that  memorandum  had  been    .    ^^^' 


-V" 


^at  was,  that  Alexander     Lawubsb 


V. 


attended  to  execute   Mahbfuld. 


'  -v^  int  in  December,      statemmu. 

of  the  Messrs. 

« 

.Alexander  Mansfield 
.pon  the  execution  of  the 
>d  by  Alexander  Mansfield^  he 
to  give  up  the  bills,  or  to  give  an 
2>o,  and  that  he.  Lawless^  gave  that  un- 
required, and  was,  therefore,  obliged  to  retain 
:»  and  vouchers,  but  that  fV,  H.  Mansfield  was 
te  acquainted  with  the  circumstance. 

The  answer  also  stated  certain  errors  in  the  calculations 
in  the  account  of  28th  of  May,  1836,  which  bore  against 
Lawless^  and  which,  when  taken  into  account,  showed,  that 
striking  oflf  the  interest  upon  the  466/.  As.  7^(f.,  and  off  of  so 
much  of  the  judgment  for  895/.  As.  5J.,  as  was  composed  of 
interest  charged  before  it  became  due,  there  would  be  an 
overcharge  of  2/.  only;  it  also  stated  that  LyncA  was  paid  in 
1 838, 3 1 00/.  in  cash,  and  was  g^  ven  five  acceptances  of  Messrs. 
Mansfield  for  100/.  each,  payable  in  one,  two,  three,  four, 
and  five  years,  for  his  annuity,  besides  retaining  his  policy 
of  insurance;  and  that  same,  which  was  accomplished 
through  the  instrumentality  of  Lawless,  when  calculated, 
amounted  to  ten  and  a  half  per  cent,  per  annum  upon 
his  purchase  money. 

The  answer  also  stated,  that  the  policy  of  insurance, 
which  had  been  effected  in  connexion  with  M*'DermotVs 
annuity,  had  been  assigned  by  him,  at  the  request  of  W, 
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lft*l'       H.  Man^eldj  to  J.  A.  Mangfield^  in  order  to  compeniate 

Lawlbm     him,  •/•  A.  MansfieUy  for  hit  joining  in  the  mortgages,  aod 

Masspibia.   that  such  assignment  was  a  voluntary  act  upon  his  part,  tnd, 

gf^^^a^,     inasmuch  as  the  poHcy  then  was  of  considerable  value,  vis 

a  great  boon  conferred  by  him  upon  the  Messn.  Mm- 

field. 

When  the  cause  came  on  to  be  heard,  amongst  otkcr 
proofii,  twenty  accounts  were  oflfered  in  evidence ;  tiiott  a^ 
counts  containing  the transactionsbetween  the  Messrs.  Mnh 

field  and  Lawless  from  the  year  1825  to  1838.  The  fint  of 
these  accounts  extended  from  the  1st  of  January,  1825,  to 
the  1st  of  January,  1827,  and,  as  settled,  brought  in  W.E, 
Mansfield  as  debtor  to  Lawless  in  a  sum  of  1023/.  9<.  \i 
In  this  account  there  was  an  error  in  a  sum  of  8/.  Is.  1 1^.  &&- 
count  charged  on  a  bill  of  250/.  The  second  account  cod- 
menced  the  Ist  of  January,  1827,  and  purported  to  \sxn 
been  settled  the  3rd  of  April,  1827  ;  the  first  item  in  tiw 
account  was  a  sum  of  1023/.  9s.  Id.,  being  the  balance  upoi 
foot  of  the  former  account,  and  upon  that  balance  inteiegt 
at  six  per  cent,  per  annum  was  charged,  in  this  manDer; 
interest  upon  1023/.  9«.  Id,  from  1st  of  January  to  15tbaf 
January,  2/.  6«.  1  lif. ;  and  an  additional  sum  having  on  that 
being  paid  by  Lawless  for  W.  H.  Mof^fieldf  that  sum  vss 
added  to  the  1023/.  9s.  1</.,  and  interest  upon  the  aggregate 
sum,  viz.,  1049/.  3s.  Hi/.,  was  champed  from  the  15tk  of 
January  to  tlie  1st  of  March,  at  which  time  W.  H.  MaU' 

field  ^^BS  credited  by  receipts  in  a  sum  of  568/.  ISs.  Sd.  Tbe 
balance  appearing  upon  foot  of  this  second  account  was 
a  sum  of  1090/.  Ss.  for  which  W.  H.  Mansfield  executed 
his  bond  to  Lawless.  Tbe  interest  upon  this  bond  was  re- 
gularly debited  to  W.  H.  Mansfield  half-yearly  in  all  (Ik 
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subsequent  accounts,   until  its  amount  was   ptud  off  in    .    >84l. 
1838(a). 


Lawless 

V. 

Manspield. 


The  third  account  commenced  upon  the  16th  of  May,  suita^t. 
1827,  and  purported  to  have  been  settled  upon  the  24th  of 
April,  1828,  the  balance  upon  foot  of  this  account  was 
123/.  %8A\d.  The  fourth  account  opened,  by  debiting  W. 
H.  Mansfield  with  a  sum  of  123/.  28.  lid.,  being  the  ba^- 
lance  of  account  then,  and  was  settled  the  18th  of  April, 
1829  ;  the  balance  against  W.  H.  Mansfield  upon  this  ac- 
count was  263/.  \5s.  6d.  The  fifth  account  began  the  18th 
of  April,  1829,  by  charging  the  last  balance,  263/.  I5s.  6</., 
against  fV»  H.  Mansfield,  and  closed  the  1st  of  May,  1830. 
The  sixth  account  extended  from  the  1st  of  May,  1830,  to 
the  12th  of  August,  1831.  The  seventh  account  from  the 
12th  of  August,  1831,  to  the  14th  of  April,  1832.  The 
eighth  from  the  14th  of  April,  1832,  to  the  8th  of  July, 

1832,  and  in  this  account  there  occurred  the  following 
charge,  '*  my  fees  on  rents  received  and  receivable.''  The 
ninth  account  opened  with  a  sum  of  413/.  139.  2(/.,  the  ba- 
lance of  account  eight,  and  extended  over  the  period  of  about 
six  months,  having  been  settled  upon  the  14th  of  January, 

1833.  The  tenth  account  included  a  period  of  seven  months, 
and  the  eleventh  of  five  months,  in  both  these  accounts  there 
were  distinct  columns  for  interest,  and  the  amount  of  inte- 
rest upon  each  item  carried  out.  The  twelfth  account  com- 
menced upon  the  27  th  of  January,  1834,  and  was  closed 
the  5th  of  March,  1834 ;  the  balance  struck  upon  this  ac- 
count against  IV.  H.  Mansfield,  was  1133/.  13«.  0^{/. ;  for 

(a)  It  was  also  in  evidence,  that  relied  upon  at  the  hearing  of  the 
this  hond  and  judgment  were  as-  cause,  as  a  reason  for  those  ac- 
signed  for  valuable  consideration  counts  not  being  open  to  impeach- 
to  third  parties,  and  this  fact  was  ment. 
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1641. 


LAWI.B88 

O. 

Mansfield. 


Statement, 


this  balance,  bills  were  passed  to  Lawless ;  the  bills  woe 
fV,  H.  Mansfields  drafts  upon  his  brother  Akxandir 
Alansfield;  these  bills  were  from  time  to  time  renewed  in 
the  years  1834,  1835,  and  1836,  in  which  latter  year  an  ats 
count  upon  foot  of  them  was  settled. 


Upon  the  20th  of  December  the  balance  by  that  accoQBt 
brought  against  the  MansfieldSy  was  3600/.,  for  which  W, 
H.  Mansfield^  and  <7.  A.  Mansfield^  his  son,  executed  tfad/ 
joint  and  several  bonds,  with  warrants  of  attorney,  one  for 
2000Z.,  and  the  other  for  1600/. ;  this  account  was  headed 
by  the  following  memorandum,  <^ account  showing  the  sum 
due  B.  E,  Lawless  by  us  on  foot  of  the  different  bills  passed 
by  us  in  his  hands,  and  now  under  protest  for  ncm-paymeni, 
and  which  bills  are  this  day  given  up  by  him  to  W.  U. 
Mansfieldy  Esq. :  said  account  also  containing  a  state- 
ment of  cash  advanced  by  said  B»  E.  Lawless^  to  the  said 
fF,  H.  Mansjleldy  to  this  date,  and  for  settling  and  securing 
the  amount  due  to  the  said  B.  E.  Lawless  on  foot  of  said 
account ;  we  have  this  day  given  to  the  said  B.  E.  iMtdm 
our  joint  and  several  bonds,  with  warrants  of  attorney  for 
confessing  judgment  thereon,  for  the  respective  principal 
sums  of  2000/.  and  1600/.,  payable  with  interest  at  six  per 
cent. :  and  we  hereby  acknowledge  that  there  is  not  included 
in  said  account  any  sum  of  money  or  charge  in  respect  of  the 
demand  of  said  B.  E.  Lawless  on  footof  any  arrears  of  annuity, 
due  by  the  said  W.  H.  Mansjiddy  or  A.  Mansfield,  to  him,  or 
in  respect  of  his  demand  against  the  said  A*  Mansfiddy  on 
foot  of  the  acceptance  of  P.  M'Evoy^  now  unpaid  in  bis 
hands,  or  of  any  demand  for  costs,  which  now  are,  or  may 
be,  due  by  the  said  W.  H.  Mamfield  to  the  said  B.E. Lac- 
less.'*  There  was  an  item  in  this  account  charged  as  paid 
to  Mr.  Meadety  an  accountant,  for  his  examination  of  it ;  but 
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of  this  fact,  though  thus  charged  in  this  account,  and  relied        ^0^^*    , 
upon  by  B.  E.  Lawless^  in  his  answer,  there  was  no  evi-     Lawless 

V, 

dence,  neither  party  having  produced  Mr.  Mender.  Mamsfield. 


StOitMtni, 


The  thirteenth  account  commenced  the  3rd  of  April, 
1834,  and  concluded  the  7th  of  April,  1835.     The  four- 
teenth account  commenced  the  7th  of  April,   1835,  and 
ended  the  30th  of  November,  1835,  with  a  balance  against 
W.  H.  Mansfield  of  24 1  /.  1 1  «•  9</.    In  this  account  there  were 
upon  the  debit  side  various  bills,  and  upon  the  credit  side  was 
one,  "  your  bond,  dated  10th  of  November,  1834,  passed  as 
collateral  security  for  bills  to  that  amount,  2700/.  I2«.  \\d, ;" 
the  other,  "  your  bond  with  J.  A.  Mansfield  for  cash  and 
bills  advanced  per  contra,  800/. ;"  but  of  this  balance  of 
241/.  \\s.9d.  or  the  two  bonds  on  the  credit  side  of  the 
account,  no  traces  appeared  in  any  subsequent  account, 
neither  was  there  any  explanation  offered  of  the  account 
itself,  though  it  appeared  to  have  been  admitted  on  both 
sides  that  the  bonds  had  been  cancelled.     The  fifteenth 
account  was  headedarent  and  bill  account,  and,  commencing 
with  the  22nd  of  December,  1835,  extended  to  the  14th  of 
June,  1836 ;  the  balance  upon  foot  of  it  against  W.  H. 
Mansfield  was  3996/.  16«.  2d.     This  account,  though  pur- 
porting to  be  signed  and  settled,  was  not  apparently  acted 
upon,  and  no  trace  of  this  balance  appeared  in  any  other 
accounts.    The  next  account  was  numbered  15  &  16,  and 
purported  to  include  the  same  period  as  the  account  num- 
bered 15:  the  balance  of  106/.  2«.  \\d.,  however,  upon  foot 
of  this  account  was  in  favour  of  W.  H.  Mansfield.     The 
sixteenth  account,  which  included  the  eighteen  items  upon 
the  debit  side  of  the  account  marked  15  &  16,  commenced 
with  an  item  charged  upon  the  22nd  of  December,  1835,  and 
closed  with  one  of  the  10th  of  May,  1838.     This  account. 
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IMl.        however,  as  drawn,  brought  in  a  balance  of  484/.  llcll^ 

Lawuss      against  W*  H.  Mansfield;  and  then  there  was  added  to 

Mansfibia.    ^at  a  sum  of  20/.,  which  was  paid  at  the  time  of  its  bein; 

SiattmML      settled,  and  signed  by  W.  H.  Mansfield.   The  seventeenth 

account   was   that    upon    foot   of  which   the   bond  for 

859/.  A$.  5d,  was  given :  it  included  a  period  of  dghteen 

days,  and  consisted,  in  addition  to  the  bahinoe  upon  foot  of 

account  15&  16,  of  items  for  interest  upon  former  secnri* 

ties,  and  a  sum  of  30/.  paid  at  the  time  of  its  bdng  setded. 

There  was  another  account,  marked  20,  which  was  theUst, 
headed,  ^<  A  statement  of  the  several  bills  given  to  B.  £. 
Lawless  by  fV.  H.  Mansfield,  with  an  account  of  the  sere- 
lal  renewals  and  final  disposal  of  the  same.*'  At  the  end  of 
this  synopsis  of  the  bills  there  was  the  following  memonm- 
dum :  "  In  the  forgoing  statement  I  have  not  debited  Mr. 
Mansfield  with  dtber  H.  JS.'s  acceptance,  due  1 0th  of  Febro* 
ary,  1836,  for  226/.  \5s.  lOdf.,  or  A.  M*%  acceptance,  due 
10th  of  December,  1835,  fior  266/.  lis.  Id.  (and  which  are 
stated  in  the  account  of  November,  1835),  as  it  appears  that 
those  bills  were  erroneously  introduced  into  that  aocomit,  the 
original  bills,  of  which  those  were  renewals,  having  formed 
the  balance  of  1133/.  13«.  0^.,  which  was  struck  at  foot 
of  the  account  of  the  5  th  of  March,  1834,  and  which  ba- 
lance was  subsequently  settled  by  bills  given  me,  but  in 
the  event  of  those  bills  so  given  for  said  balance  not  being 
paid  me,  I  hold  H.  E.*s  acceptance,  now  in  my  possession, 
for  230/.  1 1^.,  due  and  protested  for  nonpayment  on  the 
30th  of  April  last,  as  security  for  so  much." 

Mr.  Kelly,  the  assignor  of  the  annuity,  was  examined 
in  the  cause.  The  substance  of  his  evidence  is  stated  in  the 
Lord  Chancellor's  judgment. 
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It  was  also  in  evidence,  that  pending  the  negotiation  with        1841. 

Fiemyng*s  trustees,  an  offer  was  made  by  a  Mr.  Power  to  Lavlehs 

advance  17,000/.  at  five  per  cent,  upon  a  mortgage  of  the  iiAii8riBi.D. 

estates.  suiummt. 

The  memorandum  of  agreement,  which  was  executed 
contemporaneously  with  the  mortgage  to  B.  E.  Lawless^ 
was  in  these  terms : — Memorandum  of  an  agreement  made 
between  Walter  Henry  Mansfield^  J.  A.  Mansfieldy  and 
Barry  Edward  Lawless. 

Whereas  the  said  Walter  Henry  Mansfield  and  John  A. 
Mansfield^  stand  indebted  to  the  said  Barry  Edward  Law- 
less,  in  the  sum  of  4,680/.  Us.  9d.  sterling,  in  manner 
stated  at  foot  hereof,  as  also  in  a  large  sum  of  money  for 
costs  for  business  done  for  the  said  Walter  Henry  Mans- 
field  and  John  A.  Mansfield^  by  the  said  Barry  Edward 
Lawless  ;  and  in  consideration  thereof,  and  also  in  conside- 
ration of  a  further  sum  of  923/.  Is.  6d.^  which  the  said 
Barry  Edward  Lawless  hath  this  day  lent  to  them  for  the 
purpose  of  discharging  certain  debts  due  by  them,  they  the 
said  Walter  Henry  Mansfield  and  John  A.  Mansfield^  have 
this  day  executed  to  the  said  Barry  Edward  Lawless,  a 
mortgage  of  the  estates  of  the  said  Walter  JXenry  and  John 
Alexander  Mansfield,  for  the  pricipal  sum  of  6,250/.  with 
interest  thereon,  at  the  rate  of  6/.  per  cent.,  per  annum. 
And  whereas  there  is  included  in  said  sum  of  6,250/*, 
the  sum  of  646/.  6s.  9d.  sterling,  as,  and  for  the  costs  so 
due  to  the  said  Barry  Edward  Lawless. 

And  whereas,  in  consequence  of  there  being  different  actft 
still  remaining  to  be  done  by,  and  on  behalf  of  the  said 
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1841. 

— V— 


Lawless 

MANSriELO. 


Statement. 


Walter  Henry  Mansfield  and  John  A.  Mansfield^  to  enable 
them  to  make  out  for  the  mortgagees  prior  to  the  said  Barry 
Edward  Lawless^  with  whom  they  have  been  in  treatYy 
a  clear  and  unincumbered  title  to  their  said  estates,  and 
the  said  Barry  Edward  Lawless  has  not  as  yet  been 
able  to  have  all  the  said  costs  taxed  and  ascertained.  And 
whereas  it  would  have  been  injurious  to  the  s^d  Walkr 
Henry  Mansfield  and  John  A.  Mansfield^  to  delay  the  com- 
pletion of  the  treaties  aforesaid,  until  said  costs  should  be 
taxed,  the  same  have  been  included  in  said  mortgage  as 
aforesaid,  without  having  been  taxed  upon  the  understand- 
ing hereinafter  expressed. 


Now  therefore,  it  is  hereby  declared  and  agreed  by 
between  the  parties  aforesaid,  and  the  said  Barry  Edicard 
Lawless^  for  himself,  his  executors,  administrators,  and 
assigns,  doth  promise  and  agree  to  and  with  the  said 
Walter  H,  Mansfield  and  John  A.  Mansfield^  and  each  of 
them  respectively,  their  and  each  of  their  executors  and 
administrators,  that  when,  and  so  soon  as  all  said  acts,  yet 
remaining  to  be  done  to  make  out  an  unincumbered  title  as 
aforesaid,  shall  have  been  done,  he,  the  said  Barry  Edward 
Lawless^  his  executors  and  administrators,  shall  and  will 
thereupon  forthwith  furnish  to  the  sidd  Walter  Hauj 
Mansfield  and  John  Alexander  Mansfield^  all  costs  due  and 
owing  by  them  to  him,  and  shall  have  the  same  forthwith 
duly  taxed  and  ascertained,  and  that  in  the  event  of  sndi 
costs,  when  taxed  and  ascertained,  not  amounting  to  the 
sum  of  646/.  6s.  9(/.,  so  included  in  and  composing  a  part 
of  said  principal  sum  of  6250/.  as  aforesaid,  then,  that  he 
the  said  Barry  Edward  Lawless^  his  executors  and  ad- 
ministrators, shall  and  will,  immediately  upon  said  costs 
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being  so  ascertained,  pay  over  unto  the  said  Walter  Henry         1841. 
Mansfield  and  John  A.  Mansfield^  their  or  either  of  their      Lawless 
executors  or  administrators,  on  demand  by  them  or  either  of   mamsfield. 
them,  such  sum,  as  shall  or  may  be  the  difference  between      statement 
the  amount  of  said  taxed  costs,  and  said  sum  of  646/.  68.  9d» 
so  included  in  said  mortgage  in  lieu  thereof,  together  with 
interest  thereon,   at  the  rate  aforesaid,  from  the  date  of 
said  mortgage  until  payment  thereof  as  aforesaid :  to  the 
end  and  intent,  that  the  said  mortgage  this  day  executed 
to  the  said  Barry  Edward  Lawless^  as  aforesaid,  shall  stand 
and  be  deemed  and  taken  as  valid  security  for  the  payment 
of  the  said  sum  of  6250/.  sterling,  and  the  interest  thereon 
as  aforesaid.     And  the  said  Walter  Henry  Mansfield  and 
John  Alexander  Mansfield^  do  hereby  for  themselves  seve- 
rally and  their  respective  heirs,  executors,  and  administra- 
tors, undertake  and  agree  to  pay  to  the  said  Barry  Edward 
Lawless^  his  executors  and  administrators,  any  further  or 
additional  sum  of  money  that  shall  or  may  appear  to  be  due 
to  the  said  Barry  Edward  Lawless^  on  foot  of  said  taxed 
costs,  in  case  the  said  costs  when  taxed,  shall  exceed  the 
amount  so  included  in  and  forming  a  part  of  said  sum  of 
6250/.,  secured  by  said  mortgage  as  aforesaid. 

Schedule  to  which  the  foregoing  Deed  refers. 

£      8.   d. 
To  amount  principal  sum  due  Barry  E. 

Lawless^  on  foot  of  bonds  for  the  re- 
spective sums  of  2000/.  and  1600/.,        3612     0     0 
To  interest  from  20th  of  June,   to  Ist  of 

November,  1838,  .  .  .  .  76  18  6 
To  amount  of  bond  for  principal  sum  of  859  4  5 
To  costs  of  entering  judgments,       •         •       4     3  10 
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Laitlbm 

9. 

BIamspibld. 


StaUmemL 


£      M.    d. 


21    9    6 


40  15    0 


To  interest  from  28th  of  May,  the  date 
thereof,  to  Ist  of  November,  1838, 

To  proportion  ofannuityof  104/.  14«.  6if., 
due  me  from  29th  of  July,  to  Ist  of  No- 
vember, 1838, 27    3 

Pdd  Hayes*  premium  of  Insurance  to 
June,  1839, 

To  interest  thereon,  Mr.  Maiif^U  having 
benefit  of  policy,  .         .        •        . 

To  cash  remitted  to  your  son  Owen^ 

To  interest  to  20th  of  October, 

To  cash  paid,  draft  of  Walter  on  me,  per 
your  order,  September  12th,  1838, 

To  cash  to  J.  Mansfield, 

To  principal  sum  due  me  on  foot  of  an- 
nuity included  in  deed  of  release,  .  923 

To  amount  due  for  costs,        •  .  646 


6 

0 

0  14    6 


0  12 
30    0 


5     0 
2  10 


1 
6 


The  prior  mortgagees  refused  to  be  redeemed^ 


0 
0 

6 
9 


£6250    0    0 


ArgHvuent, 


Mr.  Serjt.  Warren^  Mr.  Collins^  Mr.  ManahoMj  and 
Mr.  H»  G.  Hughes,  for  the  Plaintiff,  Barry  Edward  LoMh 
less. 

The  Messrs.  Mansfield  seek  to  open  a  series  of  settled 
accounts,  extending  over  a  period  of  many  years ;  some  of 
them  so  far  back  as  the  year  1825,  and  they  ask,  at  the  bar, 
for  this  relief,  without  having  made  any  case  for  it  by  their 
bill :  there  is  not  a  single  error  pointed  out  in  the  earlier 
accounts,  and  as  to  that  in  the  account  of  May,  1838,  ii 
was  plainly  a  mere  mistake  of  the  clerk,  one  which  (he 
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Plaintiff,  the  moment  his  attention  was  drawn  to  it,  offered    ^    1^1- 


■V- 


to  rectify.     Under  these  circumstances,  and  looking  to  the     Lawlbss 
authorities  upon  the  subject,  the  Plaintiff  submits  he  is  en-   Mansfisld. 
titled  to  have  this  cross  bill  dismissed,  and  dismissed  with     Argument. 
costs  ;  for  prior  to  its  being  filed,  a  notice  was  served  upon 
the  Messrs.  Mansfield,  offering  to  g^ve  them  every  thing 
they  could  possibly  expect  to  obtain  by  their  bill,  and  at 
the  same  time  cautioning  them  against  filing  such  bill.  But, 
even  supposing  the  Court  should  be  of  opinion  that  the 
Messrs.  Mansfield  are  entitled  to  the  benefit  of  this  mis- 
take, and  thereby  to  have  that  account  opened,  it  is  plain 
they  cannot  go  further,  for  it  is  well  established,  that  error 
in  one  account  is  not  of  itself  sufficient  to  justify  the  Court 
in  opening  a  number  of  settled  accounts ;  the  party  im^ 
peaching  them  is  bound  to  show,  upon  his  pleading,  error 
in  each  account  that  he  seeks  to  open,  and  unless  he  does 
so,  the  Court  will  not  relieve  him ;   Taylor  v.  Haylin{a)y 
Johnston  v.  CurtUib),  Drew  v.  Power(c).     It  will,  possi- 
bly, be  contended  at  the  other  side,  that  such  is  not  the 
principle  of  this  Court,  and  for  their  position  they  will  cite 
Chambers  v.  Qoldtvin{d),  Davis  v.  Spurling{e\  and  Kins^ 
man  v.  Barher{f) ;  but  these  cases,  when  examined,  tax 
from  establishing  the  point,  prove  the  principle  for  which 
the  Plaintiff  contends.     In  Davis  v.  Spurlingy  there  was 
but  one  account,  and  the  dictum  of  Sir  John  Leach  must 
be  referred  and  confined  to  that  state  of  fieusts.     In  Cham^ 
hers  V.  Ooldwinj  it  is  true,  there  were  a  number  of  accounts ; 
but  if  BO,  the  error  relied  upon  and  proved,  which  was  the 

(a)  2  Bro.  C.  C.  310;  1  Cox,  (d)  5  Yes.  834;  9  Yes.  254. 

435.  (e)  1  Ross.  &   M.  64 ;    Tarn- 

(6)  2  Bro.  C.  C.  by  Belt,  311  lyo,  199. 

(n.)  (0  14  Ye».  579. 

(c)  1  Sch.  &  L.  182, 192. 
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*        ^ f 

Lawless 

V. 

MAMsrixu). 


Argununi. 


charge  of  commission,  pervaded  all  the  accounts,  and  rei- 
dered  them  all  subject  to  investigation,  according  to  the 
admitted  principle  of  the  Court.     In  Kinsman  v.  Barker^ 
the  settled  account  was  not  proved;  it  had  been  sug- 
gested by  the  answer,  and,  therefore,  as  of  course,  the  de- 
cree gave  liberty  to  surcharge  and  falsify.     But  it  may, 
perhaps,  be  said,  that  the  relation  existing  between  the 
Plaintiff  and  the  Mansfidds  dispenses  with  the  ordinary 
rule,  which  requires  a  party  to  allege  and  prove  spectfie 
errors,  and  for  this  the  case  of  Lewes  v.  Morgan(a)  will  be 
relied  upon ;  but  independently  of  the  &ct  that  the  Defen- 
dant there  had  acted  fraudulently  and  knavishly.  Sir  A. 
Hearty  inHicksony.Aylw€wd{b)i  expresses  his  disapprobation 
of  the  length  to  which  the  dicta  in  that  case  went.     The 
Defendants  also,  by  their  cross  bill,  seek  relief  as  to  the 
purchase  of  the  annuity  from  Kellt/y  upon  what  grounds  it 
is  difficult  to  say,  for  nothing  could  have  been  fairer  or 
more  honourable  than  the  conduct  of  the  Plaintiff  in  that 
transaction ;  he  made  no  attempt  to  purchase  until  forced 
to  do  so  for  the  protection  of  the  very  pardes,  who  now 
seek  to  impeach  the  transaction.     Kelly  was  determined 
to  dispose   of  this  annuity,  and  had  it  &llen  into   the 
hands  of  any  hostile   person   in   the    then    critical   state 
of  Mr*  MansfielcTs  affairs,  it  would  have  been   ruinous 
to  him.     In  addition  to  these  facts,  it  is  in  evidence  that 
the  Plaintiff  communicated  his  intention  of  becoming*  the 
purchaser  to  Mr.  Mansfield^  and  that  he  not  merely  acqui- 
esced, but  entirely  approved  of  the  step.     K  then  a  trans- 
action such  as  this  is  to  be  impeached,  it  will  be  impossible 
for  a  solicitor,  at  any  time,  or  under  any  circumstances,  to 
make  a  purchase  of  an  incumbrance  affecting  his  client's 


(d)  5  Price,  42. 


(5)  3  MoU.  1,  14. 
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estate.     The  law,  however,  heretofore  has  been  different;        1841. 

' "^ ' 

and  the  authorities  clearly  show  that  unless  a  solicitor  has     lawless 

been  employed  to  purchase  up  the  incumbrance,  or  stands    manspifld. 
in  some  fiduciary  character,  there  is  nothing  to  prevent  his      ArgummiU 
becoming  a  purchaser.     The  Court,  in  coming  to  the  con- 
sideration of  a  case  like  the  present,  should  remember  the 
position  of  these  parties,  the  risk  to  which  the  solicitor  was 
exposed  by  assisting  his  client  up  to  the  year,  in  which  he 
obtained  his  security,  and  the  extent  of  the  benefit,  which 
the  client  obtained  by  means  of  that  risk.     If  this  Court 
were  to  apply  the  principle  acted  upon   in  the  case  of 
Lewes  v.  Morgan  to  every  case  of  dealings  between  a  soli- 
citor and  his  client,  particularly  to  a  case  like  this,  where 
there  is  an  absence  of  any  semblance  of  fraud  on  the  Plain- 
tiff's part,  the  consequence  \ii\)uld  be  most  injurious ;  no  pro- 
fessional man  could,  in  justice  to  himself,  in  any  way  assist 
a  distressed  client ;  and  the  parties,  who  under  a  fair  ad- 
ministration of  equitable  principles  would  be  enabled  to 
preserve  themselves  from  utter  ruin  by  the  timely  assist- 
ance of  a  well-disposed,  respectable,  and  friendly  solicitor, 
would  be  driven  to  seek  assistance  from  those,  whose  ex- 
actions are  io  proportion  to  the  great  hazard  attached  to 
their  fraudulent  and   usurious   transactions.      The    prior 
mortgagees  have  declined  to  be  redeemed,  and  it  must  be 
admitted  they  have  a  right  so  to  do.     But  that  cannot 
a^ffect  the  Plaintiff.      The  stipulation  in  the  prior  mort- 
gage was  for  the  benefit  of  the  mortgagors,  and  by  subse- 
quently executing  a  security,  in  which  no  such  proviso  was 
contained,  they  must  be  considered  as  having  fully  agreed  to 
give  up  the  benefit  arising   therefrom,  and  cannot  now, 
against  their  solemn  deed,  be  permitted  to  bring  in  aid  such 
a  stipulation  against  the  subsequent  creditor.    Under  these 
circumstances  the  Plaintiff  is  entitled  to  have  a  sale  of  the 
VOL.  I.  2  s 
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1841.        equity  of  redemption,  or,  in  other  words,  a  falfilmentof  )iis 

Lavlssi      contract  with  the  Messrs.  Mansfield.    There  can  be  no 

MAiiarzxLD.    ground  whatever  for  depriving  the  Phiintiff  of  this;  for 

Argument,     though  in  the  pleadings  it  is  insinuated  that  the  Messn. 

Mansfield  were  without  professional  aid,  the  eontnry  is 

clearly  proved ;  the  mortgage  deed  was  twice  before  Mr. 

Griffith  on  their  part     He  evidently,  as  was  to  be  a- 

pected  from  his  high  character,  took  every  care  of  the 

Messrs.  Mansfield^  and  thus  there  was  thrown  around  them 

all  that  protection  which  any  Court,  however  strict,  coqU 

require. 


The  Attameg'Generaly  Mr.  W.  Brooke^  Mr.  & 
and  Mr.  Theobald  M^Kenna  for  the  Defendants,  the 
MansfieUL 


As  the  prior  mortgagees  have  refused  to  be  redeemed,  the 
Plaintiff  here  can  have  no  relief;  he  took  his  mortgage 
with  full  notice  of^  and  of  course  subject  to,  the  right  of  tbe 
prior  creditors,  to  have  their  security  undisturbed  for  five 
years;  and  as  to  the  Messrs.  Mansfiddj  he  acted  as  their 
^lidtor  throughout  the  transaction  of  the  loan  by  these 
prior  mortgagees,  and  it  would  be  strange,  that  i^  after  ob- 
taining a  benefit  for  his  client,  such  as  the  covenant  with 
respect  to  the  non-caUing  in  of  this  money  was,  he  should, 
by  a  dealing  with  himself  on  the  very  same  day,  on  which 
the  prior  security  was  executed,  be  enabled  to  make  that 
benefit  operate  most  injuriously  to  his  client ;  for  soch 
would  be  the  case  if,  as  is  contended  for  by  his  coonsel,  he 
were  now  to  be  permitted  to  sell  the  equity  of  redemptioo. 
But  independently  of  the  &cts  of  this  case,  and  the  relation 
subsisting  between  the  parties,  this  court  never  has  per- 
mitted a  puisne  mortgagee  to  sell  the  inheritance  in  a  foe- 
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closure  suit ;  no  authority  to  sustain  the  posiljoo  has  been  ,  ^^^*  , 
cited,  no  precedent  of  such  a  decree  has  been  produced ;  Lawuss 
and  the  ruinous  consequences,  which  such  sales  would  entail  Mamspisld. 
upon  mortgagors,  appear  quite  sufficient  to  justify  the  prac-  Argumtnt* 
tice.  But  though  the  Plaintiff  can  have  no  relief  in  the 
original  suit,  yet  the  Messrs.  Mansfield^  the  Plaintiffs  in 
the  cross  cause,  are  plainly  entitled  to  the  relief  they  have 
prayed ;  the  accounts  must  all  be  opened ;  it  is  plain  they 
all  contain  errors,  and  the  only  question  in  fact  for  the 
Court  now  is,  can  the  accounts  be  opened  wl^ere  the 
pleadings  conttun  no  charge  of  specific  errors  in  some  of  the 
accounts  ?  As  to  this,  on  the  part  of  the  Defendants,  it 
is  insisted,  in  the  first  place,  that  apart  from  the  fact  of  this 
question  arising  between  parties,  standing  in  the  relationship 
of  attorney  and  client^  there  is  enough  in  the  pleadings  to 
entitle  them  to  relief;  there  is  a  general  charge  as  to  the 
bills  passed  for  the  balance  of  theaccount  of  December,  1836, 
being  in  the  possession  of  Lawless j  and  the  impossibility 
of  going  into  details  without  thesevouchers;  but  even  with- 
out this,  these  accounts  may  be  opened;  specific  errors  have 
been  pointed  out  in  all  the  accounts  subsequent  to  1836, 
and  the  authorities  seem  to  go  the  length  of  establishing, 
that  where  there  are  a  series  of  accounts,  the  alleging  and 
proving  specific  errors  in  one  or  more  is,  in  itself,  quite 
sufficient  to  open  all,  Chambers  v.  Goldmn{a).  In  Davis 
v^  SpurKng(b)y  Sir  John  Leach  broadly  states  that  pro- 
position,  and  though  it  is  not  very  clear  from  the  case 
li^hether  it  was  necessary  to  decide  the  point ;  it  is  evident 
that  the  proposition  itself  was  laid  down  maturely  and  after 
considenttion ;  so  again  Kinsman  v.  Barker(c).  But  even 
supposing  that  these  authorities  did  not  exist,  and  that  the 

(a)  5  Ve».  884;  9  Ves.  264.  (c)  14  Ve«.  579. 

(b)  1  Rosa.  &  M.  64;  Tamlyn,  212. 

2s2 
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,  ^^^-  ,  law  was,  that  a  party  in  ordinary  cases  should  spedfypsitiai- 
Lawlsii  lar  errors  in  each  account,  that  would  not  apply  to  a  case  like 
MAMtFzxLD.  the  present,  where  one  party  was  not  only  a  creditor  but  the 
Argnmfnt.  attorney,  agent,  and  receiver  for  the  other ;  receiYer  under 
some  irrevocable  instrument.  Thedoctrine  of  Lewes  ▼•  Afor> 
gan  cannot  now  be  impugned;  it  has  received  the  authoritj 
of  the  highest  tribunal ;  that  case  does  not  rest  upon  bawl, 
as  the  Plaintiff's  counsel  contend,  it  was  founded,  as  tbe 
House  of  Lords,  in  their  judgment(a),  distinctly  say,  npofl 
the  jealousy,  which  the  courts  feel  towards  dealings  between 
parties  standing  in  such  relationship;  and  the  authority  of 
this  case  is  relied  upon,  not  only  as  entitling  the  Messrs. 
JUafu/leldto  open  all  these  accounts, without  having  specified 
errors  in  each,  but  also  as  compelling  the  Plaintiff  to  prove 
each  item  independently  of  the  security,  which  may  iutve 
been  passed  to  him  in  respect  of  it.  As  to  the  annuities, 
there  cannot  be  a  doubt  that  the  Messrs.  Mansfield  are  en- 
titled to  relief;  there  is  not  only  the  &ct  of  the  employ- 
ment of  Mr.  Lawless  in  the  first  instance  to  obtain  a  redu^ 
tion  of  all  these  annuities  affecting  the  Defendant's  property, 
but  a  series  of  letters  down  to  1837,  proving  that  he  wai 
the  continuing  agent  of  the  Messrs.  Mansfield  for  the  ex- 
press purpose  of  making  beneficial  arrangements  for  them 
with  regard  to  those  annuities ;  these  letters  have  been  all 
given  in  evidence,  and  they  form  a  chain  of  proof,  fion 
which  it  is  impossible  for  the  Plaintiff  to  free  himself,  and 
this  being  so,  the  very  principles  as  laid  down  at  the  other 
side  are  applicable,  and  show,  that  the  Messrs.  Manf/ieU 
are  entitled  to  the  benefit  of  this  purchase.  The  cases  of 
Ex  parte  James(b)^  Reed  v.  Norris{c)j  Carter  v.  Palmer{d) 


(a) 3  Clark  k  F.  159;  8  Bligh, 811.   (c)  2  Mjbe  &  C.  961. 
(*)  8  Ves.  337.  (d)  1  Dniry  &  W.  7«. 
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carry  out  these  principles,  and  pointedly  apply  to  the  pre- 
sent case. 

Mr.  Martley  and  Mr.  Orpen  for  the  prior  mortgagees. 
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1841. 

» « » 

Lawless 

V. 

Mahsfield. 


Thb  Lord  Chancellor  : — 

In  this  case  there  is  an  original  bill,  praying  to  have  a 
mortgage  foreclosed,  and  a  cross  bill  by  the  mortgagor, 
impeaching  the  mortgage  transaction,  and  seeking  to  have 
certain  accounts  opened.  It  becomes  my  duty  to  consider 
the  relation,  in  which  the  parties  to  these  suits  stood  towards 
each  other,  and  the  effect  of  that  relation  upon  the  various 
dealings,  which  have  taken  place  between  the  parties,  and 
which  have  been  so  fully  brought  before  the  Court  during 
the  discussion  of  these  causes. 


Dec.  21. 
Judgment. 


It  appears  that  Mr.  Lawless^  the  Plaintiff  in  the  original 
cause,  is  a  solicitor  of  this  court,   and  that  as  such  he 
was,  in  the  year  1824,   employed  by  Mr.  Walter  Henry 
Matufieldj   the   Defendant,   who  was   at  that  time  very 
much  embarrassed.     He  was  only  tenant  for  life,  and  had 
raised  money  by  granting  annuities;  his  son,  who  was  tenant 
in  tail,  being  then  under  age,  and  incapable  of  assisting 
him.    The  son,  having  attained  twenty-one  in  1835,  joined 
his  father  in  barring  the  estate  tail,  and  they  acquired  the 
dominion  over  the  fee.     The  Messrs.  Mansfield  afterwards 
concurred  in  executing  two  deeds  of  mortgage,  one  (which 
was  the  prior  mortgage)  for  12,000/.  to  the  trustees   of 
Mr.  Flemyng's  settlement,  and  the  other,  that  which  is  the 
subject  matter  of  the  present  suit,  to   Mr.  Lawless^  for 
6250/.,  a  sum  composed  of  various  items,  which  I  shall 
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1841.       jiave  occasion  herealter  to  consder.    Bat  the  fintpciot 
Lawlesb      which  was  made  at  the  bar,  and  which  is  necessary  to  be 
HAvsrisLD.    disposed  of,  independent  of  the  merits,  is  of  thisnatoie. 
Judj^memt.     By  the  first  mortgage,  executed  by  the  fieitlier  and  son  to 
FUmyng^a  trustees,  it  was  stipulated  that  the  mortgagon 
should  not  take  any  steps  to  redeem  the  mortgage  within  a 
less  term  than  five  years ;  and  the  mortgagee  agreed  tbat, 
so  long  as  the  interest  was  regularly  paid,  he  would  accept  a 
lesser  rate  of  interest,  and  would  not  take  any  steps  to  com- 
pel its  payment  within  less  than  five  years :  that  arrange- 
ment was  for  the  benefit  of  both  parties :  the  lender  obtained 
a  continuing  security  for  his  money  for  five  years ;  and  the 
borrower,  on  the  other  band,  was  sure  that  he  would  not  be 
compelled  every  six  months,  perhaps,  to  look  out  for  anew 
lender,  and  to  incur  the  expense  attendant  upon  a  nev 
loan.     It  was  a  fair  stipulation  :  it  was  valuable  on  boA 
sides.     It  was  obtained  through  tihe  instrumentality  and 
professional  skill  of  Mr.  Lawless,  who  was  the  solidtor 
employed  by  Messrs.  Mansfield  ;  and  it  is  one,  of  the  ad- 
vantage of  which  Mansfield  cannot  now  be  deprived. 

The  second  mortgage  on  Mansfield's  property  was  to 
Mr.  Lawless  himself;  but  it  was  taken  in  a  very  different 
form :  for  whilst  the  money  in  the  first  mortgage  was  lent 
at  an  interest  of  five  per  cent.,  that  advanced  by  Mr.  Lax- 
less  was  to  bear  interest  at  six  per  cent. ;  and  again,  vhikt 
the  loan  upon  the  first  mortgage  was  to  continue  for  ateni 
of  five  years,  within  which  the  money  could  not  be  called 
in,  that  on  the  other  mortgage  was  payable  within  a  shoit 
period  after  the  date  of  the  deed.  Now,  the  effect  of  those 
deeds  comes  directly  into  consideration  upon  the  frame  d 
the  pleadings  in  the  present  suit.  Mr.  Lawless  $  bill  b 
filed  not  only  against  Mr.  Mansfield,  but  also  against  the 
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prior  mortgagees ;  and  he  prays  to  be  at  liberty  to  redeem 
the  first  mortgage,  if  necessary,  and  also  for  the  common      Laitlim 
sale  as  usual  in  this  court.     The  cross  bill  prays  that  the    Mahsfuia. 
accounts,  on  foot  of  wUch  the  mortgage  to  Lawless  was     judgmtnt. 
granted,  may  be  opened,  and  that  that  mortgage  should 
stand  only  for  such  sum  as  might  be  found  to  be  due ;  and 
though  no  objection  was  taken  by  the  pleadings  to  the  re- 
lief as  prayed  by  Mr.  Lawless j  yet  it  is  now  at  the  bar 
insisted,  on  the  part  of  Mr.  Mansfield^  that  as  the  prior 
mortgagees  could  not  compel  a  redemption  within  five  years 
from  the  date  of  the  mortgage,  Mr.  Lawless^  who  took  with 
notice  of  that  proviso,  though  his  deed  does  not  contain  any 
Eke  stipulation,  is  bound  by  it,  and  therefore  was  not  enti- 
tled to  a  decree  for  foreclosure  and  sale,  when  he  filed  his 
bill.     Although  Mr.  Lawless  has  made  the  prior  mortga- 
gees parties  to  his  bill,  they  decline  to  be  redeemed,  as  they 
have  a  right  to  do,  and  the  bill  therefore  must,  as  against 
them,  be  dismissed ;  and  it  is  contended,  on  the  part  of 
the  Messrs.  Mansfield^  that  I  must  dismiss  the  bill  gene- 
rally against  all  parties ;  for  the  only  relief,  which  I  could 
give  Mr.  Lawless^  according  to  the  practice  in  this  country 
in  mortgage  suits,  is  a  sale,  and  that  sale  must  consequently 
be  of  an  equity  of  redemption.    Now  it  is  contended  that 
such  a  sale  is  inconsistent  with  the  rules  of  this  court; 
but  as  it  is  also  said  that  on  the  merits  of  this  case  I  cannot 
make  a  decree  in  &vour  of  Mr.  Lawless^  I  shall  consider 
the  case  upon  the  merits,  before  I  consider  the  question  of 
form. 

It  appears  that  the  mortgaged  estates  are  a  very  ample 
security  for  both  mortgages ;  for  it  is  in  evidence  that  Mr. 
Powers  and  afterwards  Mr.  Sheil,  as  representing  Mr. 
Power^  offered  to  lend  17,000/.  on  the  inheritance,  at  five 
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^^^'        per  cent.     Now  that  offer  was  not  entertained  by  LawUu 
Lawless      as  Mr.  Mansfield's  agent,  because,  in  his  opinion,  the  loan 
Masibfielo.    with  the  Flemyngs  had  gone  too  far,  and  it  was  nc»t  ae- 
Judgment,      cepted  by  Mr.  MansfieU^  as  the  latter  alleges,  because  be 
could  not  get  rid  of  Lawless,     But  however  that  may  be, 
I  do  not  find  fault  with  that  offer  not  having  been  acceded 
to  by  Lawless^  for,  in  all  probability,  the  contract  with  the 
Flemyngs  had  gone  so  far  as  to  render  it  imprudent,  if  not 
unsafe,  to  have  unsettled  every  thing,  and  entered  upon  a 
treaty  for  a  new  loan.     But  though  I  attaeh  no  blame  to 
Lawless  on  that  point,  the  &cts  show  that  the  estate  was 
an  ample  security  for  all  the  money  secured  upon  it,  and 
that  all  the  sums  required  might  have  been  obtained  at  fire 
per  cent.,  had  more  care  been  taken. 

The  mortgage  in  question  was  prepared  by  Mr.  Lawless 
(I  shall  have  occasion  at  a  subsequent  part  of  the  case  to 
consider  the  different  items  of  that  mortgage),  and  I  am 
bound  to  say,  as  solicitor  for  Mr.  Mansfield.  I  was  told  that 
Mr.  Griffithy  before  whom  the  draft  of  the  mortgage  was 
laid,  was  retained  and  acted  as  counsel  for  Mr.  Mansfieldy  and 
that,  therefore,  he  had  sufficient  protection.  Now,  whether 
that  was  or  was  not  the  case,  Mr.  Lawless  was  the  only 
solicitor  concerned  in  the  transaction,  and  he  throughout  it 
acted  as  solicitor  both  for  his  client,  who  was  the  mort- 
gagor, and  for  himself,  the  mortgagee.  There  is  no  better 
established  principle,  no  more  trite  remark,  than  that  no- 
thing can  be  more  unwise  on  the  part  of  a  solicitor,  than 
conduct  of  that  kind.  If  a  solicitor  wish  to  deal  with  his 
client  for  a  mortgage,  which  no  doubt  he  may,  he  is  bound 
not  only  to  see  that  his  client  has  full  information  upon 
every  point  within  his  own  knowledge,  as  such  solicitor, 
but  he  should,  in  justice  to  himself,  take  care  that  his  client, 
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by  means  of  another  solicitor,  shonld  have  that  protection     .    ^^^'    , 
against  himself,   which  he,   the  client,  would  have,  had      Lawless 
through  him  in  a  transaction  with  a  third  party.     He  is    Mahspield. 
not,  in  fact,  at  liberty  to  act  in  a  matter  relating  to  his  own     judgment. 
benefit  as  the  solicitor  for  both  parties ;  and  if  he  will  do  so, 
he  must  be  content  at  all  times  to  have  the  transaction  exa- 
mined with  gpreat  jealousy,  in  order  that  the  Court  may  be 
satisfied  that  the  client  had  the  same  protection,  which  he 
would  have  had,  had  he  been  represented  by  a  regular  soli- 
citor of  his  own,  acting  only  for  the  advantage  of  his  client. 

I  cannot  at  all  acquiesce  in  the  position,  which  has  been 
stated  at  the  bar,  that  Mr.  Griffith  was  the  counsel  for  Mr. 
Mansfield ;  he  was  the  counsel  chosen  by  Mr.  LawlesM^ 
and,  as  such,  the  draft  of  the  mortgage,  which  I  have  now 
before  nae,  was  laid  before  him.  Now,  from  the  observa- 
tions made  by  Mr.  Griffith^  on  perusing  that  draft,  it  appears 
that  he  intimated,  that  it  would  not  only  be  wise,  but  it 
was  incumbent  on  Mr.  Lawless^  for  his  own  sake,  to  have 
the  transaction  sifted  by  a  third  person,  before  he  entered 
into  it ;  and  he  disclaimed,  as  fietr  as  man  could  disclaim, 
that  relation  of  counsel  for  Mr.  Mansfieldj  which  had  been 
put  upon  him  by  the  manner,  in  which  the  papers  were  laid 
before  him.  I  think  that  Mr.  Griffith's  conduct  was  much 
to  be  applauded.  It  might,  perhaps,  have  been  still  better 
if  he  had  stated  in  express  terms  to  Mr.  Lawless  (though 
it  certainly  was  rather  difficult  to  do  so,  and  every  allowance 
should  be  made  for  the  omission),  that  he  could  not  act  as 
solicitor  for  both  parties ;  and  that  if  he.  Lawless^  chose  to 
act  as  solicitor  for  himself,  he  must  have  some  other  person 
to  act  for  his  client.  I  need  not  read  the  opinions  that  were 
given,  the  bar  being  already  in  possession  of  them ;  but  they 
plainly  show  that  Mr.  Griffith  meant  to  disclaim  being 
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1842.        oomiBel  for  Mr.  Mtaufield.    He  savs  that  Us  ammifcatMB 
LAVLBf  8      was  of  no  value,  because  he  kne^  nothing  about  the  circiiB- 

mm 

MAMsrisLD.  stances  of  the  case,  or  the  relations  between  the  parties.  I 
jftdgmau.  ^^™  therefore  bound  to  say,  thdt  there  was  not  that  care  and 
caution,  that  benefit  of  advice  thrown  around  the  Messis. 
Mansfield  in  this  transaction  to  whidi,  according  to  the 
rules  of  this  court,  tbey  were  fiilly  and  clearly  entitled. 
Hie  result  of  this  view  of  the  circumstances  upon  the  fint 
point  is,  that  in  my  clear  opinion  Mr.  Meou/leld  is  entitkd 
to  the  full  benefit  of  the  stipulation  in  the  prior  noiortgage^ 
which  was  secured  to  him  by  that  deed,  with  the  entire 
concurrence,  and  through  the  instrumentality  of  Mr.  Law- 
lesa  himself;  and  that  Mr.  Lawless^  in  dealings  with  Mr. 
Mangfield^  without  the  aid  of  another  solicitor,  was  not  at 
liberty  to  take  a  security  for  himself  on  this  pr(^>erty,  which 
did  in  efiect  take  away  from  Mr.  MhoMfieldy  his  own  dient, 
the  right,  which  he  had  thus  acquired ;  and  that  Mans/leU 
being  so  entitled.  Lawless  cannot  enforce  his  own  aecuritj 
against  Mans/leld^  so  as  to  deprive  him  of  tiie  benefit  of  the 
stipulation.  The  original  bill,  therefore,  must  be  dismissed 
as  against  the  first  mortgagees,  with  costs ;  and  I  should 
have  also  dismissed  the  bill  as  i^;ainst  Mr.  Mtms/leUi  for 
the  reasons  which  I  have  already  stated,  but  for  the  ac- 
counts which  the  cross  bill  seeks  to  have  taken,  and  which 
I  must,  in  the  state  of  the  pleadings,  direct.  I  shall  there- 
fore direct  tiie  necessary  accounts  to  be  taken.  I  shall  give 
no  intimation  at  this  moment  as  to  what  the  ultimate  deoee 
will  be,  neither  shall  I  say  whether  a  sale  can  be  directed. 
I  shall  reserve  the  question  as  to  the  right  of  selling  die 
equity  of  redemption,  until  the  cause  comes  back  for  fur- 
ther directions ;  but  1  will  say,  that  if  it  should  fidl  to  ray 
lot  to  decide  this  case  upon  further  directions,  it  will 
be  found  very  difficult  to  persuade  me  to  direct  a  sale  of  this 
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equity  of  redemption.    If  such  a  decree  were  to  be  made,    .     1B4]. 
it  would)  in  my  opinion,  be  in  violation  of  the  very  princi^     LAirLxat 
pie  which  secures,  as  I  think,  to  Mr.  Mansfield  the  whole    mahspisld. 
benefit  of  the  stipulations  contained  in  the  first  mortgage ;     judgmeiu. 
and  therefore^  whatever  the  result  of  these  accounts  may 
be,  Mr.  Lawless  will  have,  as  it  strikes  me  at  present,  to 
wait  until  the  time  for  rede(mption  of  the  first  mortgage  has 
arrived. 

I  need  not  point  out  the  mischief  that  would  accrue  to 
Mr.  Mang/ieldj  firom  bdng  obliged  to  take  this  estate  to 
market,  charged  for  some  time  to  come  with  a  sum  ctf 
12,000/. ;  for  though  that  charge  might  make  it  desirable 
for  speculaton,  who  had  not  command  of  suffident  money 
to  buy  the  estate,  to  become  purchasers,  yet  it  would  deter 
fidr  bidders  firom  coming  forward,  who  deabe  to  purchase  an 
unincumbered  estate  in  fee  simple ;  the  bill,  therefore,  stands 
dismissed  as  against  the  first  mortgi^ees  with  costs:  but  at 
present  I  make  no  decision  with  r^^ard  to  the  sale. 

The  question  which  has  been  most  discussed  in  this  case 
is,  what  should  be  the  frame  of  a  bill  like  the  present  cross 
bill,  in  which  the  transactions  between  a  solicitor  and  his 
client  are  impeached  as  fraudulent,  and  accounts,  which, 
were  settled,  and  for  which  securities  had  been  given,  ai« 
sought  to  be  opened?    To  what  extent  charges,  show- 
ing specific  errors  in  those  accounts,  ought  to  be  inserted, 
in  order  to  open  the  accounts  generally ;  and  what  is  the 
liability  of  a  solidtor  to  prove  the  items  of  his  account,  irres- 
pective of  the  bonds,  or  bills,  or  securities  of  that  sort,  which 
he  has  taken  ?  I  shall  inquire  what  the  rule  of  the  court  is, 
before  I  enter  upon  the  consideration  of  the  items,  alleged    . 
to  be  erroneous.     In  ordinary  cases  the  rule  seems  to  be. 
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that  the  establishment  of  one  mistake  is  suffidoit  to  indiice 
the  court  to  give  a  decree,  entitling  the  party  to  surcharge 
and  falsify  an  account ;  that  appears  to  have  been  admitted 
in  DavU  v.  Spwrling(a)^  which  has  been  so  much  referred  to 
throughout  the  argument.     The  report  of  that  case  is  not 
very  full,  neither  does  it  appear  quite  distinctly  whether 
there  were  several  accounts,  or  but  one ;  I,  therefore,  do  not 
rely  on  the  dicta(b)  there  as  going  at  all  beyond  the  commos 
rule,  which,  as  I  have  already  stated,  is  the  right  to  a  de- 
cree to  surcharge  and  falsify,  where  an  error  in  an  accoant 
is  alleged  and  proved.    Whether  in  ordinary  cases,  where 
there  are  several  distinct  accounts,  and  errors  are  alleged  and 
proved  only  in  some  of  them,  all  are  liable  to  be  surdiai^ed 
and  falsified,  does  not  appear  to  have  been  decided.    Lord 
EldoHj  in  Chambers  v.  Goldwin{c)j  distinctly  aflBrms  the 
principle,  that  in  ordinary  cases,  an  error  must  be  charged 
in  the  pleadings,  and  proved  at  the  hearing,  to  entitle  the 
party  to  have  liberty  to  surcharge  and  fiedsify ;  and,  acting 
upon  it,  he  there,  after  much  discussion,  gave  liberty  to  sur- 
charge and  fedsify  the  accounts.    But  as  the  charge  of  com- 
mission, which  was  the  charge  complained  of  there,  extended 
to  all  the  accounts ;  there  was,  in  feet,  error  allied  and 
proved  in  each  account ;  and  the  decision,  therefore,  leaves 
untouched  the  point,  which  was  mooted  at  the  bar,  as  to  the 
necessity  of  proving  items  in  each  account,  in  order  to  ob- 
tain liberty  to  surcharge  and  fieilsify  them  all.  Where,  how- 
ever, no  settled  account  has  been  proved,  but  the  answer 
suggests  the  existence  of  such  an  account,  there,  whether 
errors  have  been  specified  or  not,  the  invariable  practice  has 
been,  as  decided  in  Kinsman  v.  Barker(d)^  to  send  the  ac- 


(a)  1  Rius.  &  M.  64 ;  Tamlyn,  109.        (c)  9  Ves.  254,  266. 
(6)  Tamlyn,  212,  213.  (cQ  14  Ves.  579. 
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count  to  the  Master,  with  liberty  for  the  Plaintiff  to  sur-        >Q41. 
chaise  and  fidsify,  if  the  Master  should  find  any  settled  ac-     Lawless 
count.    But  where  the  Defendant  proves  a  settled  account,    Marbfielo. 
set  up  by  the  answer,  and  no  error  is  shown  in  the  account     judgment. 
by  the  Plaintiff,  the  bill  will  be  dismissed :  such  was  the 
rule  laid  down  in  Endo  v.  Caleham{a).  The  authority  of  those 
cases  is  not  questioned;  on  the  contrary,  the  rule  is  said  to 
be  well  settled  and  plain:  but  it  is  contended,  that  this  is  a 
very  different  case ;  for  here  the  Plaintiff  in  the  cross  bill  him- 
self states  the  early  settled  accounts,  and  impeaches  them  on 
the  ground  of  the  relationship,  which  subsisted  between  the 
parties,  and  does  not,  as  he  ought  to  have  done,  in  order  to 
obtain  the  relief,  which  is  asked  for  him  at  the  bar,  allege  or 
point  out  a  single  specific  error  in  any  of  these  accounts.  No 
doubt,  the  rule  of  this  court  would,  in  an  ordinary  case  of  a 
settled  account,  preclude  the  party  firom  the  relief  which  is 
here  sought ;  but  this  is  not  the  ordinary  case ;  it  is  plainly 
distinguishable  from  it,  and  that  on  the  ground,  that  the 
accounts  here  are  between  parties  who  stood  in  the  relation 
of  solicitor  and  client,  of  agent  and  principal,  of  creditor 
and  debtor ;  for  Mr.  Lawless  stood  in  the  relation  of  those 
three  characters  to  the  Messrs.  Mansfield^  at  the  time  the 
accounts  were  settled.     Now,  I  take  it,  that  these  two  pro- 
positions are  perfectly  clear  in  law :  first,  that  where  the 
relation  of  attorney  and  client  subsists,  in  questions  of  ac- 
counts between  the  parties,  the  common  rule  does  not  pre- 
vail; though  the  party  only  alleges  generally,  that  the  ac- 
counts are  erroneous,  the  court  will  make  a  decree  opening 
the  accounts,  if  sufficient  cause  is  shown ;  and  secondly,  that 
a  solicitor,  to  whom  his  client  has  given  bonds  or  bills,  can- 
not produce  those  securities,  and  say,  as  a  third  person 

(a)  YooDgc,  a06. 
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,   ^^^*    ^    might,,  they  piove  th^  ejosteooe  of  his,  debt ;  bat  from  the. 

Laitlbm      relationship  in  which  the  parties  stoody  and  the  ahum  of 

MAHBrisui.   this  courl^  lest  by  means  of  such  rdationship,  any  unAae 

jwiffmmit,     influence  should  have  been  exerted,  the  solicitor  is  boimd, 

irrespective  of  his  securities,  to  prove  the  debt,  for  which 

those  securities  were  given.    This,  latter  position  has  beea 

disputed,  but  it  is  now  perfectly  settled. 

The  authorities  upon  the  subject  are  not  new  to  me;  fi>r 
I  had  occasion  to  consider  them  all,  when  I  argued  the  case 
ot  Lewes  Y.Morg€in{a)y  before  the  House  of  Lords.  That 
case,  as  to  the  pleadings,  was  a  simple  one ;  it  was  beard 
originally  upon  bill  and  an8wer(&);  there  was  no  proof 
pf  the  errors  specified  in  the  bill,  and  the  Defendant  did,  in 
his  answer^  rely  upon  a  settled  account.  The  first  decree 
was  the  ordinary  one,  directing  a  general  account(c)«  The 
case  appears  in  several  reports(d).  A  complete  history  of 
the  several  transactions,  which  occurred  in  the  case  (except 
what  is  contained  in  the  fifth  volume  o(  Price's  Reports), 
is  to  be  found  in  the  judgment  of  Sir  William  Aleasamder^ 
in  the  third  volume  of  Younge  jr  Jervis*  Reports. 

The  account,  which  had  been  settled  between  the  parties, 
was  dated  the  14th  of  February,  1777 ;  and  it  was  a  dear 
settled  account,  but  it  went  for  nothing,  several  of  the 
Judges  saying,  that  it  would  be  absurd  to  treat  the  settied 
account  as  condu£ng  the  question  between  the  parties ; 
but  tiiere  there  was  not  only  the  settied  account,  but  there 
had  been  in  that  case  two  r^erences  to  arbitration,  and  two 

(ayMotgm  V.  Evans,  3  Clark         (di)  S  Anstr.  760;  5  Priee^  42 ; 

arF.  \S9;  8  Bligh,  811.  4  Dow,29;  3  Younge  &  J.  330;  3 

(hy  3  Anstr.  769 ;  5  Price,  53.  Clark  &  F.  159 ;  8  Bligb,  81 1 . 
(tf)  5  Price,  59. 
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awards  made  in  ponoaoce  of  those  references.  Chief  Baron       iMl. 

JUacdonaldf  in  his  judgment,  says :— <'  This  is  a  case  of     Lawvrbb 

attorney  and  client :  an  attorney  has  oft^n  been  described    Mahbfuscd. 

as  an  officer  of  the  Court,  and  in  that  character  responsible     jutt^menL 

for  the  protection  of  his  client  from  all  acts  which  may 

prove  detrimental  to  his  interest.    It  is  his  duty  to  apprise 

him  of  the  legal  consequences  of  his  actions ;  and  he  ought 

to  be  able  to  lay  before  the  Court,  when  called  upon,  a 

ready  account  of  all  their  mutual  transactions,  and  to  be 

able  to  corroborate  them  by  evidence,  and  the  Court  may 

refer  them  to  the  Deputy  Remembrancer." 

On  going  throi]^h  the  several  judgments,  I  find  the 
learned  Judges  treating  the  case  as  one  for  a  general  ac-r 
count.  Chief  Baron  Macdonald  says(a),  **  On  the  ground, 
therefore,  of  complicated  dealings,  and  the  confidential  rela* 
tioQship,  in  which  the  Defendant  stood  as  to  the  Plaintiff,  the 
unsatisfactory  accounts  delivered  of  the  bills  of  costs,  and 
all  the  other  circumstances,  we  are  of  opinion  that  the  seve- 
ral dealings  and  transactions  between  the  Plaintiff  and  De- 
fendant ought  to  be  investigated  and  examined  by  the  De- 
puty Remembrancer."  Lord  RedesddU  says(&),  "  In  taking 
this  account,  the  Master  will  consider  how  fiir  the  accept- 
ances and  bonds  executed  from  time  to  time  by  Sir  WcUkin 
Lewes  to  Mr.  C.Morgan,  are  conclusive  evidence  of  the  fact, 
that  the  several  sums  of  money  alleged  to  have  been  com- 
prised in  the  several  bonds,  constituting  2400/.,  and  for 
which  the  bond  to  that  amount  was  given,  were  actually 
advanced.  Now,  I  apprehend,  that  in  the  dealings  and 
transactions  of  parties  of  this  description,  and  when  an  ac- 
count of  those  dealings  and  transactions  has  been  ordered 

(a)  5  Pric«,  66.  (h)  5  Price,  8S. 


60S  CASES  IN  CHANCERY. 

1841 .        to  be  taken  by  the  Court,  a  person  standing  in  the  sitnatioo 


Lawless      of  Solicitor,  agent,  general  manager,  and  director,  and  har- 

mm 

Mahsticld.  ing  the  whole  concerns  of  the  other  partj,  and  faaTiBg 
Jndgmtnt.  ^^^  such  Other  party  execute  instruments  of  this  sort 
which  are  therefore  liable  to  suspicion,  it  becomes  neoessary 
not  merely  to  rely  on  the  instruments  themselves,  but  to 
show  that  the  advances  were  actually  made ;  and  the  nature 
of  this  decree  shows,  that  such  was  the  original  intention  of 
the  Court.  It  directs  the  Deputy  Remembrancer  to  take  a 
general  account  of  the  dealings  and  transactions  between 
these  parties."  Again,  Lord  Eldon  is  reported  to  hare 
said(a)  (what,  perhaps,  is  more  strongly  expressed  in  his 
Lordship's  judgment,  as  reported  in  the  fourth  volume  of 
Dow* 8  Reports(&)),  '^  The  decree  of  this  Court  was  founded 
on  a  bill,  which  prayed  not  only  an  investigation  of  the  ac- 
counts said  to  have  been  settled,  but  of  all  dealings  and 
transactions  between  the  parties ;  and,  therefore,  the  object 
of  that  decree  must  have  been  to  have  required  evidence  to  be 
given  of  the  consideration  of  the  bonds,  or  it  would  have 
been  confined  in  its  terms  to  the  surcharging  and  fiBtbi- 
fying  particular  accounts  relating  to  particular  securi- 
ties. The  principle  in  the  case  of  Vaughan  v.  JJoyd  was, 
that  securities  taken  from  a  client  by  an  attorney  for  money 
proposed  to  be  advanced  by  the  latter  are  not  conclusive 
evidence,  as  in  other  cases,  of  the  consideration  baving 
been  actually  paid ;  for  in  all  such  cases  it  is  incumbent  on 
the  attorney  to  show,  that  he  acted  as  much  for  the  ad* 
vantage  of  his  client  as  for  himself.  Lord  Redesdale  in  the 
same  case  again  says(c),  ^^  this  is  the  case  of  an  attorney, 
who  acts  as  general  agent  and  legal  adviser  of  his  principal 
and  client,  obtaining  his  bond;  he  is,  therefore  bound  by  a 

(a)  5  Price.  IS9.  (c)  5  Price.  142. 

(b)  Page.  45. 
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very  strict  rule  of  law  to  prove  by  other  evidence  the  actual 
advance  of  the  whole  consideration.  That  principle  was 
recognized  in  the  case  of  Vaughan  v.  Lloyd**  I  may  say  mansfibld. 
that  every  judge,  as  well  as  Lords  EUUm  SLndRedesdalsy  laid 
down  the  rule  in  the  broadest  terms ;  and  when  the  case 
was  before  Chief  Baron  Alexander^  he  stated  the  rule  with 
the  same  latitude.  He  says(a),  <<  the  relative  character,  in 
which  these  parties  stood  with  respect  to  each  other,  must 
not  be  forgotten  for  a  moment  in  this  case ;  the  principle, 
arising  out  of  it,  is  the  foundation  of  all  the  most  important 
decisions.  The  accounts  between  them  having  been  found  so 
confused  and  perplexed  as  to  baffle  every  attempt  at  investi- 
gation, the  tribunals  had  to  consider  on  which  party  the  bur- 
then of  proof  lay,  and  on  whom  any  loss,  arising  from  any 
darkness  in  which  they  were  involved,  ought  to  &11 ;  they  have 
been  of  opinion,  that  in  the  situation  in  which  John  Morgan 
placed  himself,  he  was  bound  to  explain  every  thing ;  that 

the  mere  production  of  documents,  which  in  any  other  case, 
if  he  had  been  a  stranger  would  have  been  sufficient  primd 
facie  evidence,  and  if  unimpeached,  conclusive  evidence  to 
establish  his  demand,  proved  nothing  in  this  case  for  him." 
And  again  the  same  learned  Judge  says(&),    ^'when  the 
Master  was  compelled  in  obedience  to  the  orders  of  this 
Court,  and  of  the  House  of  Lords,  towards  which  I  directed 
his  attention,  to  reject  entirely  the  2400/.  from  the  mortgage 
account,  it  became  just  and  proper,  that  he  should  inquire 
how  far  he  could  give  Morgan's  representatives  the  benefit 
of  it,  in  their  personal  and  general  account.    In  doing  that 
he  had  to  consider  on  what  principles  they  were  to  have 
this  benefit.    His  attention  was  necessarily  turned  to  the 
principles,  on  which  the  Court  had  hitherto  proceeded; 


(a)  3  Younge  &  J.  238. 
VOL.  1. 


(6)  3  Younge  &  J.  237. 
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he  could  not  avoid  discovering  that  both  the  inCefior  and 
superior  Court  had  acted  upon  the  principle,  that  die  docu- 
ments signed  by  Lewes  did  not  afford  sufficient  evidence  to 
establish  a  debt  from  Lewes  to  Morgan.  What  was  done 
can  rest  upon  no  other  foundation." 


In  Vaughan  v.  Lloydy  before  Lord  Thurlawy  whidi  b 
stated  in  Wharton  v.  M€gy(a)^  Lord  Thmrlaw  was  of  op- 
nion,  that  a  variety  of  deeds  and  settled  aecoimts,  ob- 
tained from  the  PlainUff,  should  not  be  permitted  to  staoi 
but  that  the  Defendant  should  be  put  to  prove  the  whole 
demand.  It  appears  from  the  statement  of  that  caae»  tbtt 
the  Plaintiff,  who  had  a  considerable  estate,  was  mocfa  in- 
volved, and  that  the  Defendant,  who  was  an  attomej, 
undertook  to  assist  him,  and  for  that  porpoae  made  ad- 
vances for  him,  unquestionably  to  a  considerable  amount; 
it  also  appeared,  that  he  from  time  to  time  had  acooonts 
settled  upon  foot  of  those  advances,  and  for  the  balances  ob- 
tained mortgages  or  bonds  from  die  Plaintiff.  Tluise  ac- 
counts, and  the  securities,  having  been  relied  upon  by  the 
Defendant,  but  successfully  impeached  as  incorrect  by  the 
evidence  of  the  Plaintiff,  Lord  Thwrkno  was  deaily  of  opi* 
nion,  that  they  could  not  stand;  aqd  though  it  was  insisted 
the  decree  should  only  go  to  surchaige  and  fidsify,  yet  Locti 
Thurlow  held,  that  the  transaction  was  so  fsx  impeached, 
he  should  go  fvther  and  put  the  party  to  proof  of  actaal 
payment.  He  says,  **  the  Defendant  produced  a  mortgage 
and  bonds  for  subsequent  balances:  if  there  was  nodiing  to 
impeach  them,  pHmdJiicie^  they  were  good  evidence  of  the 
debt,  but  fraud  was  proved  upon  them ;  that  the  sums,  fer 
which  he  took  securities,  were  not  due ;  and  then  he  was 


(a)  5  Ves.  48. 
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brought  within  Piddach  v.  Brawn(a) ;  for  where  a  man  is        ld4l. 
proved  guilty  of  fraud  in  a  transaction,  I  have  a  right  to  say,      La wusb 

mm 

that  recdpt  or  security  shall  not  operate  against  the  party,    MANsrisLD. 

because    to    a    certain  extent  it  is  clearly  fraudulent/'      judgment. 

Although  that  was  a  case  of  actual  fraud,  yet  the  fraud 

spoken  of  must  mean  fraud  in  the  view  of  this  Court,  and 

as  such  it  would  extend  to  cases,  where  doubts  arise  from 

the  relation  subsisting  between  the  parties.     The  case  of 

Johnes  V.  Ijhyd(b)  is  a  case  of  the  same  nature*  In  Hickaon 

V.  Aylward{c)  Sir  Anthony  Hart  threw  out  some  doubt  as 

to  the  correctness  of,  or  found  feult  with,  Lord  Redesdcde's 

judgment  in  Lewes  v.  Morgan :  but  it  is  much  too  late 

now  for  any  Judge  to  impeach  the  doctrine  of  Lewes  v* 

Morgan  ;  however  oppressive  it  may  seem,  it  cannot  be 

stirred ;  it  is  so  recog^nized,  that  no  individual  opinion  of  any 

Judge,  however  eminent,  can  avail ;  it  is  a  decision  of  the 

highest  judicial  tribunal,  establishing  and  affirming  a  prin-» 

ciple,  by  which  all  Courts  are  clearly  bound.  Sir  Anthony 

Hartf  in  that  case  of  Hickson  v.  Aylward{d)f  also  found 

fault  with  the  decision  in  Johnes  v.  Lloyd;  again  I  must 

say,  I  cannot  concur  in  his  observations,  for  that  case  ap^- 

pears  to  me  to  have  been  well  decided. 

These  authorities  prove,  that  the  law  of  this  Court  is, 
that  a  general  charge  like  that  in  this  case  is  sufficient,  and 
that  as  between  a  solicitor  and  his  client,  his  accounts^ 
though  he  may  have  securities,  must  be  vouched,  and  the 
items  in  the  account  proved  by  receipts  and  evidence,  inde- 
pendently of  the  instruments.  A  solicitor  will  not  be  allowed 
to  say,  ^^  here  is  a  bill  settled  and  admitted  by  you  on  a 
former  occasion ;  disprove  the  debt,  or  any  of  the  items,  if 

(a)  3  P.  Wms.  288.  (c)  3  Moll.  I,  14. 

(6)  10  Price.  62.  \d)  3  Moll.  15. 
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you  can/'  The  same  rule  as  to  a  general  charge  was  hid 
down  in  Matthews  v.  WaUwyn{a)jVrhere  l^or  A  Loughborough 
says,  ^<as  to  the  question  upon  the  account,  adnuttiog 
that  a  settled  account  is  not  to  be  opened,  unless  spedfie 
errors  are  pointed  out,  will  this  Court  permit  an  acoount  to 
stand,  where  upon  the  face  of  the  account  the  attorney  ad- 
mits that  he  has  not  given  credit,  and  produced  that  state 
of  his  affairs,  that  the  client  was  entitled  to  have.  It  is  tfae 
business  of  the  attorney  to  keep  his  client's  accounts."  But 
in  truth,  this  rule  does  not  require  confirmation. 


The  question  I  have  now  to  consider  is,  how  this  doctrioe 
bears  upon  the  present  case ;  and  for  that  purpose  I  most 
consider  the  exact  bearing  of  the  accounts  themselves ;  bat 
before  I  do  so,  it  is  necessary  to  observe  upon  a  fact,  which 
is  by  no  means  calculated  to  lessen  the  jealousy,  with  whicb 
the  Court  must  regard  any  transactions,  which  may  hare 
taken  place  between  the  parties  in  this  cause.  It  appears, 
that  Mansfield  having  employed  Lawless  as  his  attorney, 
at  a  subsequent  period,  and  at  the  suggestion  of  Lawk^f 
himself,  appointed  him  his  ^irrevocable  agent,"  and  upoB 
that  occasion  executed  a  power  of  attorney,  authorizing  him 
to  receive  his  rents.  That  power  of  attorney  I  thought  it 
desirable  to  see ;  but  it  has  not  been  produced ;  its  non- 
production  has  been  accounted  for  by  Lawless  in  an  affi- 
davit, in  which  he  states  that  it  was  sent  down  to  the 
Quarter  Sessions,  on  the  occasion  of  a  trial  connected  with 
the  estate,  and  that  it  was  upon  that  occasion  mislaid  or  lost; 
and  that  it  is  now,  though  diligently  searched  for,  not  forth- 
coming. I  make  no  charge,  neither  do  I  desire  to  attach 
anything  like  culpable  negligence  to  Mr.  Lawless  for  the 
non-production  of  this  instrument ;  but  I  am  bound  to  r«- 


(a)  4  Ves.  1 18. 
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mark,  that  he  should  have  been  more  careful  of  such  a  do-         1^1- 


■V- 


cument ;  a  document,  from  which  he  derived  his  authority     Lavless 
to  receive  the  rents  and  other  monies  of  his  principal,  and  by    MAHsnsLD. 
which  a  very  large  portion  of  his  duties  had  been  defined.  It      judament. 
was  a  document,  too,  of  which  he  should  have  been  careful,  in 
order  that  this  Court  might  know  its  nature;  under  present 
circumstances,  I  am  bound  to  believe,  that  Mr.  Lawless* 
request  was  granted,  and  that  the  document  executed  was 
one  purporting  to  constitute  him  the  irrevocable  agent  and 
receiver  of  Mansfield,    Now  it  is  impossible  not  to  see,  that 
this  put  Mansfield  very  much  in  the  power  of  Lawless  ;  and 
when  I  remember  that  some  time  after,  Mansfield  became 
Lawless*  debtor,  the  latter  continuing  still  to  hold  this  un- 
controlled right  of  receiving  all  Mansfield s  rents,  and  the 
dividends  on  his  bank  stock,  thus  filling  as  regards  him,  at 
the  same  time,  the  three  characters  of  creditor,  attorney, 
and  land  agent,  the  case  assumes  a  complexion,  which  im- 
peratively demands,  on  the  part  of  this  Court,  the  most 
anxious  jealousy  in  scrutinizing  the  dealings  and  transac- 
tions between  the  parties. 

It  seems  that  the  first  object,  which  Mansfield  proposed 
to  accomplish  by  Mr.  Lawless^  as  his  attorney,  was  the 
raising  a  sum  sufficient  to  enable  him  to  pay  ofi^  annui- 
ties, (which  of  course  pressed  heavily  upon  him,  he  be- 
ing but  tenant  for  life),  and  thereby  reduce  the  amount  of 
interest  payable  upon  the  incumbrances.  Certain  letters 
were  read  in  evidence  to  explain  and  justify  Lawless*  con- 
duct in  respect  to  another  branch  of  this  case,  which  clearly 
show  that  Lawless  did  endeavour  to  obtain  money  on  fair 
terms  for  that  purpose.  In  one  of  those  letters  which  bears 
date  the  7th  of  September,  1824,  he  writes  as  follows — [here 
the  Lord  Chancellor  read  the  letter] :  so  that  the  inducement 
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held  out  to  Mansfield  to  make  the  airangement  idadve  to 
the  agency  was,  that  if  Mansfield  appoioted  Lawku  Ids 
agent,  Lawless  would  be  enabled  to  makeadvantageoitttenDi 
with  the  annuitants.  Then  comes  a  letter  of  the  23id  of  Os 
tober,  1824.  [Here  the  Lord  Chanoell<nr  read  the  letter, 
and  stated  the  hcU  relating  to  the  attempt  to  raise  a  Iosil] 
These  letters  clearly  show,  that  at  that  time  attempti 
were  made  by  Lawless  to  obtun  beneficial  anangemesb 
relatiTe  to  the  annuities ;  they  were,  hower^*,  ineffeetiaL 
It  appears  that  the  bill  ot  costs  for  these  ab<Niive  at- 
tempts to  raise  money,  as  furnished  by  Lawless^  amounted 
to  upwards  of  460/.,  off  which  a  gross  sum  of  502.  was  agreed 
to  be  struck,  ieaving  a  balance  of  410/ ;  so  thai  a  sum  of 
410/.  was  thus  added  to  the  charges  already  on  the  estate. 
This  may  have  been  a  very  fidr  charge,  but  it  was  no  doobt 
a  large  addition  to  the  existing  incumbrances,  without  aoy 
benefit. 


I  now  come  to  the  consideration  of  the  main  questioD  b 
this  case,  that  is,  can  the  accounts  be  opened  or  not?  Upei 
this  part  of  the  case  the  argument  took  this  shape :  od  the 
one  hand  it  was  said,  that  the  decree  must  direct  a  geoenl 
account,  the  effect  of  which  would  be  to  set  aside  all  tk 
accounts ;  whilst  on  the  other  hand  it  was  contended,  that 
the  Court  ought  not  to  go  behind  the  accounts,  commenciif 
the  3rd  of  April,  1834,  but  that  all  the  acoouats  op  t» 
that  period  should  be  treated  as  stated  and  settled  a^ 
counts;  and  as  to  the  later  accounts,  though  counsel  admit 
they  cannot  support  the  accounts  of  1838  and  1835,  yet  the; 
say  the  account  of  1836  should  not  be  disturbed ;  that  n, 
taking  out  the  account  of  1836,  they  are  willing  to  sobnit 
to  a  general  account  of  transactions  from  1834,  giYisf 
Mr.  Mansfield  liberty  to  surcharge  and  fidsify  the  so- 
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count  of  1836,  and  all  those  prior  accounts,  in  which  errors    .    ^Q^'- 
have  been  shown  to  exist.  Lavlsm 

9. 

Mansfield. 


The  account  No.  1,  which  begins  in  the  year  1825,  is     judgment. 
signed,  as  settled  accounts  usually  are,  by  both  parties ;  at 
this  time  Mr.  Lawless  was  in  receipt  of  the  rents  of  Mr. 
Mansfields  estates.     To  this  account,  it  has  been  objected 
that  certain  sums,  which  were  not  due,  are  charged,  and  that 
firooi  the  manner  in  which  the  accounts  were  kept,  interest 
beings  charged  on  the  balances,  Mr.  Mansfield  was  not  only 
charged  with  those  sums,  but  made  to  pay  interest  at  six  per 
cent,  per  annum  upon  them.   That  those  errors  do  exist 
in  the  account  is  not  denied ;  but  it  is  contended,  that  as 
in  account  No.  2  there  is  a  mbtake  in  &Tour  of  Mr.  Mans-' 
field  sufficient  to  counterbalance  those  pointed  out  in  ac- 
count No.  1,  the  one  error  should  be  set  off  aginst  the  other, 
and  the  mistake  in  No.  1,  be  thus  as  it  were  purged.     But 
this  I  cannot  accede  to;  admittedly  there  is  something  wrong 
in  No.  \y  and  that  error,  whatever  be  its  amount,  has  been 
carried  into  No.  2,  and  interest  charged  upon  it.     I  must 
therefore  consider  the  first  account  as  impeached,  and  de- 
cline to  entertain  so  mischievous  a  proposition,  as  that  of  al- 
lowing, where  accounts  are  impeached,  an  error  in  one  to  be 
set  off  against  an  error  in  another.    The  balance  due  at 
foot  of  account  No  1,  was,  as  I  before  stated,  brought  into 
account  No.  2,  and  therefore  the  balance  of  account  No.  2 
is  erroneously  made  up,  partly  of  the  overcharges  and  partly 
of  interest,  and  as  Mr.  Lawless  took  a  bond  for  the  balance 
due  at  foot  of  account  No.  2,  he  in  fact  charged  compound 
interest  against  Mansfield^  and  that  too  upon  sums  charged  in 
account,  before  they  were  actually  due.     It  was  said  in  ar- 
gument, that  I  could  grant  no  relief  as  regards  this  trans- 
action, thus  closed  by  means  of  the  bond,  inasmuch  a» 
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,    ^^^*    ,     that  bondy  which  was  afterward  assigned  to  a  third  peisoo, 
Lavlbbs      was  long  since  paid  off,  and  does  not  form  any  part  of  tk 

Mansfield.  Consideration  for  the  mortgage :  but  I  cannot  accede  to  tkit 
Judgment,  argument ;  I  am  clearly  of  opinion,  that  with  regard  to  tbe 
errors  I  have  pointed  out,  relief  can  be  given.  Mr.  ifa»- 
^eld  was  regularly  charged  interest  on  the  bond  by  Lmcim 
in  his  accounts,  until  he  assigned  it,  and  thenceforward  Mr. 
Lawless  brings  in  the  interest  on  that  bond  as  a  payment 
made  by  him  for  account  of  Mr.  Mansfield^  thus  condnmo^ 
the  error  in  the  subsequent  accounts.  The  error  in  tbe 
account  No.  1,  imported  into  the  account  No.  2,  is  bat 
trifling;  yet,  that  does  not  prevent  the  operation  of  die 
general  principle  with  respect  to  accounts,  in  vhicli 
errors  have  been  shown;  for  in  Lewes  v.  Morgan,  Lord 
Redesdale  laid  stress  upon  an  item  of  I2«.  ll^.(a),  ami 
said  the  principle  equally  applied,  whatever  be  the  amouDt 
of  the  sum ;  and  in  that  proposition,  I  quite  agree  with  him, 
for  Courts  should  in  these  cases,  at  all  times,  look  to  tie 
value  of  the  principle,  and  not  to  the  minuteness  of  the 
sums,  otherwise  the  check,  which  is  thereby  given  to  sQch 
transactions,  would  be  very  much  lessened.  As  to  the  charge 
of  interest  upon  the  sums  advanced  by  Lawless^  it  is  im- 
possible to  say,  that  it  has  been  authorized  by  the  coar»e 
of  dealing  between  the  parties,  because  sometimes  interest  is 
charged  on  advances,  and  at  other  times  it  is  not;  but 
that  will  be  a  question  for  consideration,  after  I  hare 
gone  through  the  accounts ;  I  must  however  remark,  tiiat 
whether  this  Court  will  permit  a  solicitor  to  settle  an  a^ 
count  with  his  client,  and  strike  a  balance  whenever  he 
thinks  proper,  actually  charging  his  client  with  interest 

(a)  5  Price,  86. 
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upon  interest,  by  taking  securities  for  such  balances,  is  a        i84l. 
question  deserving  of  the  gravest  consideration.  Lavlzsb 

Mansfield. 

[The  Lord  Chancellor  then  proceeded  through  the  jJZ^t. 
other  accounts,  and  remarked  upon  each  account  as  he  went 
along,  pointing  out  in  some,  errors  similar  to  those  in  No» 
1 ,  and  in  others,  errors  arising  from  the  charge  upon  foot 
of  Kelly's  annuity,  after  it  had  been  purchased  by  Lawless ; 
in  others,  the  very  short  period  at  which  the  balances  were 
struck,  and  the  injurious  effect  of  such  a  mode  of  dealing 
upon  the  interest  question  as  between  the  parties ;  in  others, 
the  fact  of  interest  having  been  charged  upon  Lawless* 
advances,  though  no  interest  was  ever  allowed  upon  the 
rent  account ;  and  in  all,  the  fact  of  the  original  errors  being 
perpetuated  by  the  carrying  forward  of  the  balances ;  and 
then  proceeded  as  follows :] 

Now,  up  to  the  commencement  of  account  No.  12,  that 
is,  the  account  extending  from  the  27  th  of  January,  1834,  to 
the  5th  of  March,  1834,  every  account,  through  which  i  have 
gone,  has  been  found  imperfect  on  the  face  of  it,  either 
by  reason  of  errors  in  the  account  itself,  or  from  its  includ- 
ing the  balance,  which  was  struck  on  the  preceding  account, 
and  which  balance  has  been  shown  to  be  erroneous ;  I  am, 
therefore,  of  opinion,  that  all  those  accounts  must  be  open 
to  revision ;  the  only  question  which  remains,  is  the  manner 
in  which  they  are  to  be  opened.  1  am  convinced,  that  I 
should  confer  no  benefit  on  Mr.  Mansfield,  were  I  to  allow 
myself  to  overstrain  the  law  in  his  favour,  because  I  found 
those  accounts  including  not  only  some  erroneous,  but 
also  some  oppressive,  charges.  My  experience  is,  that  a  very  * 
strict  investigation  of  ancient  accounts  is  seldom  of  use  to 
the  party  impeaching  them.     Influenced  by  these  views. 
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-       V 


LAirx«Bis 

V. 

Mansfuld. 


9^  ^PVi^V  ^^V^p^VvV 


my  present  intention  is  to  give  Mr.  Mansfield  liberty  to 
surcharge  and  fidsify  the  several  accounts  up  to  18S4,  diat 
isy  to  account  No.  12 ;  I  only  mean  in  point  of  fiict  to  in- 
clude in  this  direction  the  account  No.  11,  which  purports 
to  be  settled  upon  the  27  th  of  January,  1834;  as  No.  13 
is  the  commencement  of  a  new  mode  of  dealing,  one  alto- 
gether different  from  that,  which  had  been  previously  jm- 
sued  by  the  parties. 


I  now  come  to  the  consideration  of  account  No.  12; 
the  balance,  which  appears  at  foot  of  that  account,  is 
1 133/.  ISs,  0\d.f  and  for  that  balance.  Lawless  obtained  bills 
of  exchange  from  Mansfield^  as  appears  by  a  memorandum  at 
the  foot  of  a  synopsis  of  all  the  bills,  which  passed  between 
the  parties.  From  this  synopsis  I  also  find  the  bill  traniac- 
tions,  thus  commenced,  were  continued  during  the  yean  1834, 
1835, 1836,  by  renewal  after  renewal,  and  that  the  amount  of 
these  transactions,  together  with,  I  suppose,  further  ^ 
vances,  was  3777/.  0«.  7cf. ;  for  I  find  included  in  that  sum, 
advances  on  foot  of  a  bond  for  800/.,  and  also  a  sum  of 
40/.  5s.  Sd.  for  interest  on  that  bond.  But  the  diief  use  I 
make  of  this  document,  is  to  shew  that  the  transaction 
included  in  aceount  No.  12  had  not  been  finally  settled ; 
for  it  is  in  the  memorandum,  at  foot  of  the  synopsis,  stated, 
that  certain  bills  had  erroneously  been  introduced  into  the 
account  of  November,  1836,  the  original  biUs,  of  whidi 
they  w&e  renewals,  having  been  bills  passed  for  the  balance 
on  foot  of  account  No.  12 ;  and  then  it  g^oes  on  to  state, 
that  in  the  event  of  the  bills  so  given  for  the  balance  not 
being  paid.  Lawless  holds  a  certain  acceptance  as  security 
for  so  much  of  that  balance.  Now,  after  that  memorandom, 
it  is  impossible  to  say,  that  liiis  account  of  March,  1834, 
being  No.  12,  or  any  of  the  subsequent  accounts,  of  which 
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those  bill  transactions  form  any  part,  are  settled  accounts ;    ,    ^^^'    , 
for  besides  that  this  statement  is  evidence  of  the  account     Lawless 
not  having  been  considered  as  a  settled  account,  at  least  by   Mansfield. 
Lawless f  there  is  enough  on  the  face  of  the  synopsis,  and     Jud^menu 
the  account  itself,  to  show,  that  the  balances  were  struck 
in  such  a  manner  as  to  leave  the  whole  aSair  obno(xious  to 
all  the  rules  in  Lewes  v.  Morgan  ;  I  must,  therefore,  con-< 
sider  No.  12,  as  an  open  account,  and  direct  a  general 
account  on  foot  of  the  transactions  comprised  in  it. 

The  next  account  is  No.  13,  which  is  but  a  partial  ac- 
count ;  this  has  been  stated  to  be  free  from  all  jthose  objec- 
tions, ^hich  have  been  insisted  upon,  as  against  the  other 
accounts ;  in  that  I  cannot  agree,  as  it  appears  to  contain 
charges  of  interest  on  two  of  the  bonds  for  balances ;  but  as 
this  account  is  merely  a  partial  one,  subsequent  in  date,  too» 
to  No.  12,  and  settled  pending  the  continuance  of  the  bill 
transactions,  it  is  impossible  to  treat  it  otherwise  than  as 
an  unsetUed  account ;  indeed,  it  appears  to  me,  that  I  must 
of  necessity  deal  with  all  the  accounts  subsequent  to  No» 
1 1,  as  unsetded  accounts.   The  next  account  is  that,  which 
is  numbered  14,  and  extends  from  the  7th  of  April,  1835, 
to  the  30th  of  November,  in  the  same  year ;  this  account 
has  also  been  relied  upon  as  a  settled  account.    It  purports 
on  the  &€e  of  it  to  be  settied,  by  giying  credit  to  Mansfield 
for  two  bonds  which  he  had  executed, onefor  2700/.  I2s.  l^d, 
and  the  other  lor  8002.,  and  the  balance  at  foot  of  it  purports 
to  be  settled  by  a  bill  for  241/.  1  Is.  9d.  Now,  when  I  state 
thatthosebondswereneverbroughtforwardinanysubsequent 
account,  the  absurdity  of  relying  upon  it  for  one  moment  as 
a  settled  account  is  manifest.      1  do  not  say  that  it  is  a 
mark  of  fraud ;  any  charge  like  that  was  abandoned  by  the 
counsel  for  Manffield  at  the  hearing ;  but  I  do  say,  that  it 


620  CASES  IN  CHANCERY. 

^^^'    ^    throws  so  much  obscurity  upon  the  account,  as  to  raider  it 
LAVLX88      necessary  to  have  the  transactions  fully  explabed.    It  is 
Mahbfield.    clear,  that  the  real  nature  of  the  transaction  was  not  sadias 
judgnunL      ^^  Stated,  or  that  the  arrangement  was  changed  cariy  in 
the  business ;  but  independently  of  all  this,  the  account  in- 
cludes charges  for  a  gale  of  Kelly's  annuity,  not  actually 
due,  and  it  must  be  treated  as  an  open  account. 

The  next  account  to  which  I  shall  refer,  is  an  account 
purporting  to  have  been  settled  on  the  20tfa  of  Decem- 
ber, 1836,  between  Mr.  MansfieUy  his  brother  Alexto^ 
icTj  and  Mr.  Lawless^  upon  foot  of  certain  bill  transac- 
tions, and  upon  the  settlement  of  which  account,  the  bills, 
upon  the  foot  of  which  it  purports  to  hare  been  setded, 
were  agreed  to  be  given  up  by  Mr.  Lawless.  The  parties 
struggled  very  much  to  support  this  account ;  they  relied 
upon  it,  as  being  distinct  from  the  general  dealings  between 
Mansfield  and  Lawless^  upon  the  agreement  relative  to  the 
vouchers  upon  theoneside,  and  the  bonds  for  the  admitted  ba- 
lance, 3600/.  having  been  duly  executed  upon  the  other;  and 
lastly,  upon  the  fact  of  this  sum  being  one  of  the  sums  secured 
by  the  mortgage.  The  very  fact,  that  this  account  was  for  die 
purpose  of  settling  the  amount  of  the  liability,  which  il^- 
ander  Mansfield  had  incurred  for  his  brother,  and,  there- 
fore, forming  but  a  portion  of  the  dealings  between  Lax* 
less  and  Mansfield^  goes  far  to  prove  the  account  to  be  par- 
tial and  incomplete  in  itself,  and,  therefore,  one  which,  with* 
out  further  information,  it  would  be  wrong  to  treat  as  a  set- 
tled account.  But  then,  it  was  said,  that  though  partial,  yet 
when  it  was  taken  in  connexion  with  the  account  of  1835, 
to  which  it  must  be  referred,  it  becomes  complete  in  itself. 
It  cannot,  however,  derive  any  benefit  from  the  account  of 
1835  in  this  respect,  because  I  have  already  opened  that 
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account  itself.  Unless  yon  could  show,  that  it  is  altogether 
a  clear  and  distinct  account,  unconnected  with  the  other 
dealings ;  in  short,  unless  you  show  it  to  be  a  transaction 
by  itself,  it  is  impossible  to  treat  it  as  a  settled  account ;  it 
has  not  assumed  that  character,  and,  therefore,  must  be 
opened  as  well  as  the  rest.  There  is  a  charge  for  the 
employment  of  an  accountant  in  this  account,  and  this 
has  been  relied  on,  as  showing  the  fairness  of  Lawless ; 
but  no  evidence  has  been  read  respecting  it,  and  it  must  go 
for  nothing.  I  must  here  say,  in  reference  to  the  bill 
transactions,  that  they  fall  within  the  principle,  which  com- 
pels an  attorney  to  vouch  items,  for  which  he  has  taken 
securities  from  his  client,  independently  of  those  securities; 
and  therefore,  in  any  account  I  may  direct.  Lawless  must 
prove  the  items,  independently  of  the  bills,  which  were 
passed  for  them. 


1841. 

Lawless 
Mansfield. 


Jud(fmenU 


The  next  account  is  No.  15  &  16,  and  which  purports  to 
have  been  settled  upon  the  16th  of  June,  1836,  and  includes 
items  from  the  22nd  of  December,  1835,  to  June  14th,  1836, 
it  is  the  first,  in  which  there  is  a  balance  against  Lawless  ; 
the  amount  is  106/.  2s,  \\d. ;  the  items  which  compose  the 
debit  of  that  account  are  twenty  in  all,  amounting  to  nearly 
500/.  As  in  some  previous  accounts  interest  had  been 
charged  by  Lawless  on  the  advances  made  by  him  for  Mans^ 
fields  it  was  but  fair  to  expect  that  Mansfield  would  get 
interest  on  the  balance,  when  in  his  fiivour ;  but  when  I 
turn  to  the  next  account,  I  find  that  though  the  balance  in 
Mansfield s  favour  is  brought  fom  ard,  yet  that  no  interest 
is  allowed.  Passing  from  this,  however,  I  also  find  that 
eighteen  of  the  twenty  items,  which  formed  account  No.  15  & 
16,  amounting  to  466/.  and  a  fraction,  are  items  introduced 
a  second  time  into  this  account ;  this,  it  is  alleged,  was  a 
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V. 

Manspubld. 


mistake  committed  by  the  elerki  who  made  out  the  aeooiint, 
and  lam  bound  to  beHeye  it  to  be  so;  but  while  IgiTeLmcv 
less  credit  for  not  having*  intended  any  fraud,  I  must  eoimdei 
it  as  an  instance  of  gross  n^ligence,  for  if  this  account  hid 
not  been  quarrelled  ivith,  the  errors  would  never  have  been 
discovered.  What  diall  I  say  of  accoontSy  which  are  lelied 
upon  as  settled  aocounts,  when  in  one  of  them  I  see  eigh- 
teen items,  amountittg  altogether  to  466/.  4s.  7|ii,  charged 
twice  over,  and  that  error  never  discovered  by  either  party. 
Is  it  to  settled  accounts  of  this  description,  between  parties 
standing  in  such  relations  towards  eadi  other,  as  the  par- 
ties  here  do,  that  I  should  be  asked  to  attach  any  wcigkt? 
I  find  the  attorney  negligent,  the  client  carelesa ;  but  the  iai- 
ter  has  some  excuse,  for  he  was  a  dbtressed  man,  and  we  all 
know  that  the  last  thing  which  a  man,  who  is  distrened, 
does,  is  to  examine  items ;  he  looks  only  to  results,  to  see 
what  disposable  funds  he  may  have.  Where,  however, 
a  man  has  a  solicitor,  paid  for  his  services,  who  is  also  an 
agent,  paid  to  manage  the  property  as  against  that  adi- 
citor  and  agent,  if  he  be  also  a  creditor  of  his  client  and 
employer,  the  principal  has  a  right  to  the  same  benefit  from 
the  attorney's  services  against  himself,  that  he  would  have 
had,  if  he  were  dealing  with  a  third  person.  What  then 
should  we  say  of  a  solicitor,  who,  when  employed  to  settk 
accounts  of  his  client  wkh  a  third  person,  allowed  eighteeo 
items,  amounting  to466/.  4«.  7^.,  to  be  charged  twice  against 
faisdient,  without  remonstranceP  It  is,  tosay  the  least,  a  case 
of  great  negligence,  quite  sufficient  to  prove  the  existence 
of  such  a  want  of  care  on  the  part  of  Lawless  as  to  laj 
those  accounts  open  to  much  suspicion,  and  bring  ihm 
within  the  rule  of  the  Court.  These  accountsof  May,  1838, 
which  charge  interest  and  a  payment  for  the  annuity  not 
due,  and  giving  Mansfield  credit  simply  for  the  balance  of 
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106/*  2s.  Hd.j  charge  him  again  with  the  eighteen  items  of 
466/.  4««  T^J*)  and  end  with  a  balance  in  fiirour  o(Imw^ 
less  of  504/.  lis.  ll^d,^  are  also  open  to  serious  objec- 
tions ;  indeed  they  are  not  much  relied  upon  as  being 
closed.  The  result  therefore  is,  that  as  to  the  first  eleven 
accounts,  Mansfield  must  have  liberty  to  surcharge,  and 
falsify,  and  the  costs  included  in  them  must  be  taxed.  There 
must  also  be  a  reference  to  the  Master  to  inquire  whether 
interest  was  properly  chargeable  on  advmces  made  by  Law* 
less  ;  the  Master,  in  doing  so,  to  have  regard  to  the  circum- 
stance, that  Lawless  did  not  give  the  Messrs.  Mansfield 
credit  for  interest  upon  balances  in  Iheir  fevour,  when  in  his 
hands :  as  to  the  accounts  firom  eleven  to  the  close  of  the 
transaction,  there  must  be  a  general  account  of  all  dealing^ 
and  transactions  between  the  parties. 


1841. 


Lawless 

V. 

Mansfield. 


Judgment, 


As  to  the  mistake  with  regard  to  the  double  charge,  it  is 
but  right  to  say  that  Lawless^  as  soon  as  he  discovered  the 
error,  admitted  the  incorrectness  in  the  account,  and,  in  a 
notice  served  upon  Mr.  Mansfield* s  solicitor,  expressed  his 
willingness  to  correct  it,  in  order  to  save  any  further  ex- 
pense. This  was,  no  doubt,  very  creditable  on  the  part  of 
Mr.  Lctwkss  ;  it  was  such  conduct  as  I  should  have  ex- 
pected from  a  gentleman  holding  the  respectable  position, 
which  he  does  in  his  profession ;  but  when  it  is  thrown  out, 
that  a  person,  who  thus  acts,  should  not  afterwards  have 
this  error  corrected  at  his  expense,  that  in  fact  the  notice 
ought  to  have  the  operation  of  putting  the  parties  in  the 
same  position,  as  if  the  mistake  had  never  been  made,  I  do 
not  concur  in  the  suggestion.  It  is  not  in  the  power  of  a 
party,  against  whom  a  bill  such  as  the  present  has  been 
filed,  relying  upon  certain  errors  in  an  account,  firom  time 
to  time,  as  he  discovers  mistakes,  by  serving  notices  upon 
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^  his  opponent,  expressing  his  willingness  to  correct  them, 

Lawless      ^^  deprive  the  party  of  the  benefit,  which  the  existence  of 

Mansfield,    those  mistakes  has  g^ven  him,  or  to  put  his  c^poneDt  in 

JudgvMnt,     such  a  position  as  to  render  it  prudent  for  him  to  stay  kb 

proceedings. 

There  still  remains  a  very  material  point  for  my  consi- 
deration ;  I  allade  to  the  purchase  by  Lawless  of  the  an- 
nuity granted  by  Mansfield  to  Kelly.  The  two  letters  of 
Lawless^  which  I  have  already  alluded  to,  are  connected 
with  the  subject  of  the  purchase  of  this  annuity  in  this  way; 
they  show  an  agency  in  Lawless  for  the  reduction  as  well 
of  the  amount,  as  the  arrears,  of  the  annuities  payable  bj 
Manifidd.  But,  besides  these,  there  are  some  very  impor- 
tant letters  relative  to  this  very  annuity  of  Kelly's,  of  a  later 
date  :  one  of  these  is  dated  the  15th  of  January,  1825,  and 
is  in  these  words — [His  Lordship  here  read  the  letter],— 
showing,  as  it  strikes  me,  that  he  could  get  money  on  the 
annuities  at  a  reduced  rate.  Now,  in  one  of  his  early 
letters  he  says,  ^^  pay  no  exorbitant  sums  for  the  purpose 
of  getting  rid  of  those  annuities,  for  I  know  GarstiM, 
Lynchy  and  Delany,  and  can  do  something  for  you  with 
them."  And  in  the  letter  of  the  15th  of  January,  1825,  he 
says,  "  Tom  Kelly  has  consented  to  take  off  300/. ;  I  think 
I  might  induce  him  to  knock  off  another  100/."  Loacku 
was  upon  such  terms  with  those  parties,  or  at  least  he 
wrote  letters,  which  would  lead  Mansfield  to  suppose  that 
he  was  on  such  terms  with  them,  as  would  enable  him  to  do 
something  with  them  (ox  Mansfield*  s  benefit,  that  infect 
he  stood  between  his  client  and  the  annuitants  in  a  rer}' 
favourable  position  for  an  arrangement  with  respect  to  the 
annuities,  and  that  he  partly  relied  upon  that  very  circnm* 
stance,  as  an  inducement  for  further  confidence  on  the  part 
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o(  Mansfield.  Then  comes  a  letter  of  the  19  th  of  May, 
1825,  in  which  he  speaks  of  Kelly  as  willing  to  take  a 
mortgage ;  so  that,  as  early  as  1825,  he  represents  to  his 
client  that,  in  his  opinion,  both  Lynch  and  Kelly  would  be 
glad  to  take  six  per  cent,  for  their  demands.  What  more  ? 
I  find  that  on  the  19th  of  January,  1831,  Lawless  wrote  to 
say  that  he  had  an  abatement  from  Garstin^  and  at  same 
time  suggested  to  Manajield  a  compromise  of  all :  and 
again,  so  late  as  1836,  he  expresses  an  opinion  that  Lynch 
would  settle  at  five  per  cent,  on  the  original  loan,  and  treat 
his  annuity  as  if  it  had  been  originally  a  mortgage ;  thus, 
in  my  opinion,  showing  himself  up  to  that  time  a  continuing 
agent  for  the  converting  of  those  annuities,  and  the  saving 
of  interest. 


1841. 

— V     " 


Lawless 

V. 

Manspifld. 


Jutfyment, 


Mr.  Kelly  has  been  examined  in  the  cause,  and  he  says, 
that  he  agreed,  in  1825,  to  strike  «ff  a  large  amount  of  the 
arrears  then  due,  upon  the  terms  of  getting  Mr.  MansfieUts 
drafts  on  Mr.  Lawlessioi  the  balance,  and  also,  to  reduce  the 
annual  amount  of  the  annuity  from  128/.  to  104/.  H^.  6</.  per 
annum ;  at  the  same  time,  he  stated,  that  ii  Mansfield  would 
pay  him  a  certain  sum,  within  a  specified  time,  he  would 
assign  to  him  the  annuity ;  but  that,  in  case  the  sum  was 
not  paid  within  the  time  named,  he  would  not  take  less  than 
the  sum  named  in  the  deed  for  its  repurchase.  These  terms 
were  accepted  by  Mansfield^  and  bills,  to  cover  the  amount 
agreed  to  be  taken  for  the  arrears,  were  accordingly  given  to 
Mr.  Kelly,  which  bills  were  brought  into,  and  appear  in  the 
account  hetvrQen  Lawless  dLnA  Mansfield;  hut  Mansfield  "vroA 
unable  to  redeem  the  annuity  within  the  time  specified.  In 
1830,  Lawless  himself  buys  the  annuity:  'M.T.Kelly ,  in  his  de- 
position, evidently  points  to  Lawless  as  being  the  person  from 
whom  the  proposition,  as  to  the  purchase  of  the  annuity 
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1841.        proceeded  ;  but  whether  that  was  or  not  the  £ict,  the  rook 


LAWLB88     »9  that  five  years  after  the  transactioii  to  which  I  baye  jist 
MAN8PIEI.D.    referred,  Lawlesi  becomes  the  purchaser  of  this  annuity  for 

Judimemt.      ^^®  ^^7  ^^^"^  agreed  upon  between  Mansfidd  and  i^eO;  b 
1825|  less,  however,  by  a  half  yearns  gale,  there  bong  one 
then  due ;  and  he  buys,  not  the  annuity  of  1282.,  bat  the  an- 
nuity as  already  reduced,  by  the  previous  arrangement  be- 
tween KeUy  and  Manffidd  ;  showing,  I  must  say,  a  perfect 
recollection  of  what  had  taken  place  through  his  meaiu,a 
agent  for  Mansfiddj  in  1825.     Now,  the  question  is,  upon 
what  terms  he  is  to  be  considered  in  this  court  as  haviog 
bought?     The  assignment  bears  date  the  21st  of  Augost, 
1830,  and  it  purports,  in  consideration  of  82S2.  then  paid, 
to  convey  the  annuity,  which  was,  as  I  have  8tated,by  aigne- 
ment  reduced  to  104/.  14^.  6d,  to  Lawless.    Though  in  the 
deed  of  assignment  the  money  is  treated  as  if  it  were  paid, 
yet,  in  point  of  &ct,  not- more  than  30/.  was  paid  in  cask, 
the  remainder  being  secured  by  bills,  payable  at  differeot 
dates.     This  fact  cannot  but  afiect  the  transaction,  who 
the  rights  of  Mr.  Lawless*  principal  are  in  question:  as  it 
shows  that  Lawless  himself  was  not  at  the  time  in  fhiids  t» 
enable  him  to  make  the  purchase,  and  leaves  it  open  tossr- 
mise,  that  the  dealings  with  his  principal  may  have  been 
the  means,  by  which  he  subsequentiy  met  the  engagements, 
into  which  he  entered  to  secure  the  payment  of  the  pur- 
chase money.     In  an  account  which  bears  date  the  4th  of 
September,  1830,  Lawless^  I  find,  takes  credit  for  52/. 7^3(11, 
the  amount  of  the  half  year's  annuity  that  became  doe  os 
the  29th  of  June,  1830 :  thus  contemporaneously,  I  may  say, 
getting  more  than  a  set-off  for  what  he  had  paid  in  money 
for  the  purchase. 

But  it  is  said  that  the  purchase  was  beneficial  to  ifo> 
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Jield^  for  as  Mansfield  could  not  himself  buy,  it  was  better 
to  have  the  annuity  vested  in  a  person,  who  would  not  be 
pressing  for  his  money,  than  in  a  stranger  who  could  have 
no  reason  for  not  being  so ;  in  one  who  would  not  put  him 
to  any  legal  expense,  if  the  annuity  were  not  r^ularly  pud, 
rather  than  in  a  person,  who  would  have  added  much  to  the 
amount  of  the  annuity  in  the  shape  of  costs,  in  case  the  an« 
nuity  remained  unpaid  for  any  considerable  time.  Now,  I 
look  to  see  what  benefit  JUantfield  derived  from  this  arrange- 
ment :  all  that  Kelly  or  any  other  person  could  get,  was  his 
annuity^  as  it  became  due.  Before  Lawless  became  the  pur- 
chaser, the  annuity  was  not  very  regularly  paid,  and  Kelly 
was,  of  course,  complaining ;  but  from  the  time  that  Imw* 
less  became  entitled  to  the  annuity,  there  were  no  com- 
plaints  s  they  would,  indeed,  have  been  unreasonable,  as 
the  annuity  was  charged  in  the  accounts  against  Mansfield 
the  very  day  it  became  due,  and  the  payments  of  this  an- 
nuity, 80  debited,  went  to  swell  the  balance  of  the  account 
against  Mansfield;  so  that  interest  upon  interest  was 
sometiiiies  charged,  and  interest  was  always  charged  upon 
the  annuity,  from  the  time  it  was  brought  into  the  account. 
No  terms  could  be  made  with  Lawless  ;  he  had  the  funds  in 
his  own  hands;  surely  these  &cts  n^ative  any  idea  of  be- 
nefit having  been  conferred  upon  Mr.  Mansfield  by  this 
purchase. 


1841. 


Lawless 

Ma1I8Y»I*D. 


Judgment. 


Can  such  a  purchase  stand  ?  Upon  that  point  I  wish  to 
draw  the  parties'  attention  to  the  letters  written  in  1836,  to 
which  I  have  already  referred,  to  show  a  continuing  rela- 
tion subsisting  between  those  parties  as  to  arrangements  on 
foot  of  the  annuities.  [Here  the  Lord  Chancellor  read  the 
letter  of  the  31st  of  August,  1836].     That  letter  shows 

that,  as  late  as  1836,  Lawless  was  of  opinion,  with  respect 

2u2 


628 


CASES  IN  CHANCERY. 


1841. 

' V ' 

Lawless 

V. 

Mansfield. 


Judgvuent, 


to  another  annuity,  that  the  annuitant  ought  to  take  fire 
per  cent,  on  the  original  loan,  from  the  commencement;  thus 
treating  the  annuity  as  a  mortgage.  I  think,  therefore,  it 
is  quite  clear,  upon  the  evidence,  that  Lawless  contbacd 
until  1836  an  agent,  for  the  purpose  of  benefiting  Mansfield 
by  arranging  with  the  annuitants. 


It  has  been  said,  in  justification  ofLawless^  that  there 
was  nothing  secret  on  his  part  in  managing  this  transaction, 
and  that  Mansfield s  attention  was  repeatedly,  at  subsequent 
periods,  drawn  to  the  &ct  of  the  purchase,  by  the  items  on 
foot  of  the  annuity  in  the  accounts.     Now,  it  is  quite  true 
that  in  several  of  the  accounts,  firom  the  time  of  the  pur* 
chase,  if  not  in  all,  there  appears  this  entry,  *<  due  to  me  as 
assignee  of  this  charge"  so  much.    But  how  can  I  say  that 
Mansfield  ever  looked  at  the  items  of  the  account;  the 
facts  connected  with  the  eighteen  items,  which  were  doubly 
charged,  and  which  Mansfield  never  discovered,  shake  my 
belief  in  any  diligence  on  his  part ;  and  although  I  see  that 
there  was  on  the  face  of  this  account  the  statement  of  Law- 
less being  assignee,  I  ought  to  hesitate  before  I  fix  Mans- 
field with  a  knowledge  of  the  feet.  Besides,  he  was  in  Law- 
less* power,  who  was  employed  to  obtain  a  reduction  of  the 
annuities.     But  there  is  much  more  in  this  transaction; 
Lawless  not  only  receives  the  whole  of  the  annuity  firom 
1830  to  1838,  but,  in  his  final  account,  in  1838^  with  Mans- 
fieldf  prior  to  the  agreement  for  the  mortgage,  he  charges 
the  whole  sum,  which  was  fixed  in  the  annuity  deed  to  be 
paid  for  the  repurchase  of  the  annuity ;  so  that  this  agent 
for  the  purchasing  up  the  annuities  for  the  benefit  of  the 
Mansfields  ch»TgeSi  not  only  the  annuity,  but  also,  not  the 
money  which  he  paid,  but  the  sum,  which  should  have  been 
paid,  had  there  been  no  treaty  whatever  with  Kell^.    This 
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charge  is  sought  to  be  disguised  in  the  arrangement  for  .    ^^^'    , 
the  mortgage,  for  it  is  not  stated  to  be  money  paid  for  the     Lawless 

redemption  of  this  annuity,  but  is  with  other  sums,  amounting  Mak8pibli>. 
in  all  1, 132/.  Ss.  lOd.,  put  down  as  cash  advanced  for  Mans-     judgment, 
JiebTs  use. 

The  principle  upon  which  this  Court  acts  in  cases  of  this 
kind,  has  been  much  argued,  but  it  appears  to  me  that  the 
point  is  well  settled.  The  case  of  Reed  v.  Norn$(a)  has  been 
referred  to;  but  that  case  upon  this  point  is  not  of  much 
importance,  as  it  merely  contains  a  statement,  a  very  clear 
statement  indeed  of  the  general  rule,  that  an  agent  cannot 
buy  for  his  own  benefit;  that  it  is  his  duty,  on  behalf  of  his 
employer,  to  settle  the  debt  on  the  best  terms  he  can  ob- 
tain; and  if  he  is  employed  for  that  purpose,  and  is  enabled 
to  procure  a  settlement  of  the  debt  for  anything  less  than 
the  whole  amount,  it  would  be  a  violation  of  his  duty  to 
his  employer,  or  at  least  would  hold  out  a  temptation  to 
violate  that  duty,  if  he  might  take  an  assignment  of  the 
debt,  and  so  make  himself  a  creditor  of  his  employer  to  the 
full  amount  of  the  debt,  which  he  was  employed  to  settle. 
In  Cane  v.  Lord  Allen{b),  it  was  decided,  that  a  purchaser 
of  an  estate  buying  up  a  charge  on  it,  which  the  vendor  was 
to  satisfy,  could  not  charge  more  for  it  than  he  actually 
gave.  In  MoUmy  v.  UEstrange{c\  an  acquiescence  for 
thirty  years  was  not  held  a  sufficient  reason  for  refusing  to 
set  aside  a  purchase  made  by  an  agent.  There  is  no  doubt 
as  to  the  law ;  the  only  difficulty  is  its  application  to  each 
particular  case.  In  Carter  v.  Paimer(d)^  a  barrister,  who 
had  been  consulted  about  compromising  an  incumbrance 

C«)  2  Mylne,  &  C.  361.  (c)  Beatty,  406. 

Qi)  2  Dow,  289.  (d)  1  Drury  &  W.  722. 
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1641. 

I „ * 

Lawless 

V, 

MAnsriBLD. 


Judgment, 


on  the  estate  of  his  client,  and  who  afterwards,  upon  the 
compromise  having  been  broken  off,  booght  the  very  in- 
cumbrance relative  to  which  he  had  been  consulted,  m 
not  allowed  to  take  advantage  of  the  knowledge^  whidi  he 
had  acquired  in  his  confidential  situation,  but  was  decreed 
to  satisfy  the  incumbrance  upon  payment  of  the  sum,  whkh 
he  had  himself  given.  The  rule  is  a  very  simple  one,  and 
grounded  upon  this,  that  no  man  can  serve  two  masten.  If 
a  party  undertake  to  act  for  another,  he  must  act  for  liis 
benefit,  and  cannot,  in  the  same  transaction,  act  fi»r  himsdf 
as  a  principal.  What  had  Mr.  Lawless  to  do  with  this  an- 
nuity, unless  as  Mansfidds  agent?  what  ought  he  to  hare 
done  as  such  agent  ?  it  was  clearly  his  duty  as  such  agent 
to  have  bought  up  the  annuities  at  the  smallest  possible 
sum,  and  given  to  his  employer  the  benefit  of  such  pur- 
chase. 


But  it  is  said  in  extenuation,  that  \i  Lawless  had  not 
purchased  this  annuity,  Mansfield  would  have  been  a  greater 
loser  than  he  would  be,  were  Lawless  now  to  have  the 
full  benefit  of  his  purchase.  It  is  impossible  for  me,  sitting 
here,  and  holding  the  balance  evenly  between  the  parties, 
to  say  what  would  have  happened,  if  Lawless  had  not 
bought  the  annuity ;  better  terms  might  have  been  made 
with  Kelly;  but  however  parties  may  speculate  upon 
this  subject,  I  must,  upon  the  facts  before  me,  hold  that 
Mr.  Lawless  was  a  trustee  for  Mansfield  in  this  trans- 
action, and  that  Mansfield  is  therefore  entitled  to  the  full 
benefit  of  it ;  there  could  be  no  safety  for  parties  in  tfaeir 
dealings,  if  this  Court  were  to  act  otherwise.  Is  it  not 
strange,  that  it  never  struck  Lawless^  that  the  reduction, 
which  in  his  opinion  it  would  have  been  but  &ir  and  reason- 
able for  Lynch  to  adopt  in  1836,  as  to  his  annuity,  oagiit, 
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with  still  more  justice  and  propriety,  to  hare  been  adopted        1841. 
by  himself  with  respect  to  the  annuity,  which  he  himself     Lawless 
had  bougrht  up  for  less  than  what  was  originally  paid  for  it.    Mahsfibld. 
I  do  not  desire  to  impeach  the  moral  character  of  Lawless     jtufymmt. 
in  this   transaction.      I  state  these  facts  to  show,  that 
when  a  man  is  placed  in  a  situation,  in  which  bis  duty 
and  his  interest  are  opposed,  the  former  generally  yields  to 
the  latter.     But  this  Court  is  bound  to  compel  the  party, 
who  has  so  acted,  to  sacrifice  his  own  interest,  and  to  per- 
form his  duty. 

The  question  then  remains  as  to  the  terms  upon  which 
relief  is  to  be  given  as  to  this  annuity.  It  is  said,  on  the  one 
side,  that  I  am  to  consider  him  as  a  trustee  for  Mansfield 
from  the  commencement,  and  viewing  him  as  such,  I  am  to 
tredt  the  sum  paid  by  him  to  Kelly  for  this  annuity  as  so 
much  money  advanced  at  the. time  by  Lawless  for  Mans^ 
fieUTs  use,  and  accordingly  credit  him  for  that  sum,  with  in- 
terest upon  it  from  the  date  of  the  assignment,  and  then 
I  am  to  debit  Lawless  with  the  half  yearly  gale  of  the 
annuity,  so  as,  in  the  first  place,  to  pay  the  interest  on  the 
sum  advanced,  and  the  surplus  from  time  to  time  to  be  applied 
in  liquadating  the  principal:  whereas,  on  the  other  side,  they 
contend  that  Lawless  is  entitled  to  receive  and  have  credit 
for  the  g^les  of  the  annuity,  which  accrued  to,  and  were  re- 
ceived by,  him,  from  1830  to  the  date  of  the  mortgage,  in 
lieu  of  interest  upon  the  principal  sum  paid  by  him  for  the 
purchase  of  the  annuity ;  and  that  the  account,  as  between 
him  and  Mansfield,  is  only  to  be  altered  by  striking  off  the 
difference  between  the  sum  actually  paid  to  Kelly ,  and  that 
charged  by  him,  asagainst  Mansfield  in  the  account,  upon  foot 
of  which  the  mortgage  was  taken.      But  I  do  not  think  that 
either  of  those  modes  affords  the  true  principle,  upon  which 
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184  ] .         the  account  ought  to  be  adjusted.  It  has  often  struck  me  tbt 


Lawlem      this  Court  places  a  cestui  que  trusty  where  a  breach  of  trust 
Mansfield,    has  taken  place,  in  a  better  situation  than  if  do  such  viobp 

Judgment  ^^^u  of  trust  had  occurred.  Now  although  that  to  a  oerUiD 
extent  is  unavoidable,  yet  in  my  mind  this  Court,  where  a 
cestui  que  trust  is  about  to  derive  the  benefit  of  the  trustee*^ 
purchase,  should  rather  exert  itself  to  make  a  &ir  arrange- 
ment between  the  parties,  than  adopt  the  extreme  rule,  which 
the  agent's  conduct  would  perhaps  at  first  suggest,  and  br 
which  no  small  injustice  is  done  to  the  party,  who  has  made 
the  purchase.  It  seems  to  me  that  it  would  be  j  ust  on  my  part 
to  mete  out  to  Lawless  the  same  measure  of  justice,  vbidi 
he  himself  thought  might  with  fiiimess  be  meted  out  to 
Lyncfif  in  similar  circumstances ;  yet  not  exactly  similar 
circumstances,  for  whilst  Lawless  stood  in  a  position,  whicb 
created  a  duty  on  his  part  with  respect  to  his  dealings  with 
Mansjieldj  Lynch  owed  him  no  duty ;  he  was  not  bis 
agent ;  he  was  not  his  attorney  ;  but  at  full  liberty  to  deal 
with  Mansfield  for  his  own  benefit.  In  hia  letter  of  1836, 
Lawless  says: — [His  Lordship  here  read  the  letter  of  tbe 
31st  of  August,  1836]. 

Now  I  shall  give  to  Lawless^  what  he  considered  it  wooU 
be  a  fair  proposition  to  make  to  Lynch  ;  I  shall  allow  him 
the  825/.  which  he  paid  for  this  annuity,  with  interest  at 
six  per  cent,  from  the  time  of  the  advance,  which  was  the 
rate  of  interest  charged  in  the  ordinary  dealings  between 
the  parties ;  and  against  the  amount,  I  shall  set  off  the  total 
amount  of  his  receipts  on  foot  of  the  annuity.  The  effect  of 
that  will  be,  that  all  the  accounts,  in  which  the  annuity  bas 
been  introduced,  must  be  altered,  by  striking  it  out,  as  veil 
as  the  interest  which  may  have  been  added  to  the  charges 
so  made  on  foot  of  the  annuity. 
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The  only  remaining  question  is  that  relative  to.the  mort-        ^S4l. 
gage,  the  subject  matter  of  the  original  bill.     As  to  that.      Lawless 
there  certainly  was  not,  as  I  have  already  stated,  that  care    Mansfield. 
and  proper  protection  thrown  round  Mansfield^  which  there      judgment. 
ought  to  have  been  by  one  standing  in  the  relation  ofLaW' 
less.  That  mortgage  was  composed  of  the  following  items ; 
first  a  sum  of  3,612/.  alleged  to  have  been  due  on  foot  of 
certain  accounts ;  as  to  that  sum,  I  have  directed  that  those 
accounts,  upon  foot  of  which  it  is  claimed,  should  be  opened ; 
and  therefore  the  mortgage  so  &r  can  only  stand  as  a  secu- 
rity for  the  balance,  which  shall  ultimately  appear  on  foot 
of  those  accounts.     The  next  item,  for  which  the  mort- 
gage was  given,  is  a  sum  of  859/.  4^.  6d.,  which  includes  the 
466/.  4s.  T^d.  that  was  twice  charged  against  Mansfield^  and 
that  item,  therefore,  must  be  struck  out.     The  next  item  is 
646/.  6«.  9d.^  for  costs ;  this  is  a  conjectural  sum,  the  amount 
of  costs  unascertained  at  the  time,  and  of  course  those  costs 
must  be  taxed,  and  I  shall  reserve,  until  the  return  of  the  re- 
port, all  questions  as  to  the  validity  of  the  mortgage  as  a  se- 
curity for  the  costs  contained  therein,  and  the  right  to  charge 
interest  upon  the  said  costs  from  the  date  of  the  said  mort- 
gage. The  lastitem  in  the  account  is  asum  of  l,132/.8«.  10c/., 
and  this  is  put  down  as  cash  advanced  to  Mansfield.  Now, 
in  point  of  fact,  it  was  not  so ;  for  it  appears  that  the  only 
sum  paid  in  money  upon  the  execution  of  the  deed,  was  a 
sum  of  2/.  10«.     Upon  looking  at  the  schedule  to  the  agree- 
ment, it  seems  that  this  sum  of  1,132/.  %s.  10c/.  was,  instead 
of  being  cash,  a  sum  made  up  in  this  manner:  923/.  \s.  6c/. 
is  first  charged  for  the  repurchase  of  Xe//^'^  annuity,  a  sum 
which,  after  the  decision  I  have  made  relative  to  it,  cannot 
be  treated  as  a  specific  sum,  but  must  be  subject  to  the  ac- 
count, which  I  have  directed :  then  come  certain  sums 
composed  of  interest,  but  upon  what  is  not  disclosed  in  the 
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184i. 


J    deed,  an^  some  small  items  for  advances  to  Mr.  Mam^idti 


Lawless      children.  I  Cannot  but  remark,  that  the  recital  in  the  agiee> 
Mamafield.   ment,  contemporaneous  with  the  deed,  evidently  shows  a  de- 

Judgment,  sire  to  keep  out  of  sight  the  real  nature  of  the  923/.  U.  6d, 
for  it  is  there  putdown  as  cash  advanced  to  pay  debts,  and  no 
reference  is  made  to  the  annuity.  I  must  repeat  that  if  a  soIU 
citor  will  take  a  security  firom  his  client  without  the  inter- 
vention of  another  solicitor,  he  is,  at  least*  bound  to  state 
the  real  £Bu:ts  and  nature  of  the  transaction.  The  result  la, 
that  the  particular  sums,  for  which  the  security  has  been 
taken,  are  all  and  each  of  them  struck  at  through  the  a^ 
counts,  which  I  have  been  compelled  to  direct.  What  diffe- 
rence may  be  made  in  the  accounts  I  know  not ;  I  by  do 
means  say  that  a  large  sum  will  not  be  found  due  to  Lawlm 
upon  these  accounts,  and  that  his  mortgage  will  not  stand 
as  a  security  for  such  sum.  At  presenti  shall  not  dispose  of 
the  costs  of  this  suit ;  were  I  to  do  so  now,  I  should  make 
Lawless  pay  all  the  costs  hitherto  incurred,  beymid  wkt 
would  be  reasonable  in  a  common  foreclosure  suit  But, 
as  I  shall  have  all  the  fiusts  much  more  fully  before  me  ob 
the  coming  back  of  the  report,  I  defer  the  decision  of  that 
point  till  then. 


Dteree.  Declare  that  in  taking  the  accounts  hereinafter  directed, 

the  Plaintiffs  in  the  second  cause  are  entitled  to  surcharge 
and  £eJsify  the  several  accounts  from  No.  1  to  No.  11  in- 
clusive, which  were  produced  in  evidence  by  the  Plaintiff 
in  the  first  cause,  and  which  said  account,  marked  No.  lli 
was  settled,  and  bears  date  on  the  27th  of  January,  1834. 
Refer  it  to  the  Master  to  tax  all  bills  of  costs  indaded  in 
and  charged  by  said  eleven  accounts  respectively,  and  let  the 
said  B.  E.  Lawless  in  the  accounts  hereinafter  directed  be 
entitled  to  charge  the  said  Plaintiffs  as  for  costs  with  such 
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sums  of  money  only  as  shall  be  found  or  have  been  found  to        1841. 


V ' 


be  due  on  taxation  thereof.  Refer  it  to  the  Master  to  inquire     Lawuss 
and  report  whether  interest  was  properly  charged  by  the  said    Mamsfield. 
Defendant,  in  and  by  the  smd  eleven  accounts,  or  any  of       Decree. 
them,  upon  cash  advanced  by  him  to  the  said  Plaintiffs  or 
either  of  them ;  and  also  on  the  balances  of  the  said  several 
accounts,  particularly  having  regard  to  the  fact  of  the  said 
Defendant  not  having  given  the  Plaintiffs  credit  for  interest, 
when  the  Defendant  was  in  funds;  and  let  the  Master  state 
said  accounts,  both  according  to  his  own  decision  upon  the 
questions  referred  to  him,  and  also  upon  the  principle  con- 
tended for  by  the  party,  who  objects  to  such  decision.   De- 
clare that  the  bond  for  the  sum  of  1090/.  8«.,  and  also  the 
bond  for  the  sum  of  1075/.  lOs.  8d.,  both  in  the  said  ac- 
counts mentioned,  shall  not  be  received  by  the  Master  as 
evidence  of  any  debt  due  by  the  said  Plaintiffs,  or  either  of 
them,  to  the  said  Defendant  at  the  time  of  the  passing  of  said 
bonds  respectively ;  and  declare  the  said  Defendant  bound 
to  prove,  by  evidence  extrinsic  thereof,  the  actual  sum  or 
sums  of  money  alleged  by  him  to  be  due  by  the  said  Plain- 
tiffs or  either  of  them,  at  the  time  of  the  passing  of  the  said 
bonds.    Let  all  the  accounts  appearing  to  have  been  settled 
and  signed  by  and  between  the  said  Pkdntiffs  or  either  of 
them,  and  the  said  Defendant,  subsequent  to  the  said  account 
No.   11,  down  to  the  time  of  the  execution  of  the  said 
mortgage  be  set  aside.     And  refer  it  to  the  said  Master 
to  inquire  and  report  what  was  the  true  balance,  which 
ought  to  have  appeared  upon  the  said  account  No.  11, 
having  regard  to  the  directions  hereinbefore  given.     And 
let  the  Master  take  a  general  account  of  all  dealings  and 
transactions  between  the  said  Defendant  and  the  said  Plain- 
tiffs, or  either  of  them,  from  the  27  th  of  January,  1834, 
being  the  date  of  said  account  No.  11,  up  to  the  time  of 
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1841  •  the  execution  of  the  said  second  mortgage  of  the^thof 
Lawi^ebs  November,  1838,  in  taking  which  account,  the  Mtster 
Maksfield.  *^^  ^^^  receive  the  several  judgments,  bonds,  bills,  or 
other  securities  passed  by  the  said  Plaintiffs,  or  either « 
them,  to  the  said  Defendant,  as  evidence  of  any  debt  im 
by  the  said  Plaintiffs,  or  either  of  them,  to  the  said  De- 
fendant; but  declare  the  said  Defendant  bound  to  prove  ds 
several  debts  and  demands  alleged  to  be  due  to  him  bf 
the  said  Plaintiffs,  or  either  of  them,  in  the  course  of 
their  said  dealings  and  transactions,  by  extrin»c  evidence, 
irrespective  of  the  said  judgments,  bonds,  bills,  or  odur 
securities  or  of  any  of  them.  And  it  appearing  to  tht 
Court,  that  in  the  course  of  the  dealings  and  transactioof 
between  the  said  parties,  that  the  said  Defendant  hs 
converted  interest  into  principal  money,  and  charged  ii> 
terest  thereon :  let  the  Master  inquire  and  report,  whether 
there  was  any  contract  between  the  said  Plaintiffs  and  sa:{ 
Defendant,  authorizing  said  Defendant  so  to  convert  iDte^e^( 
into  principal,  and  charge  interest  thereon.  Declare  that  the 
purchase  of  the  annuity  in  the  pleadings  mentioned,  made  by 
the  said  Defendant,  from  said  Thomas  L.  Kelly ^  is  to  Ik 
deemed  to  have  been  made  by  the  said  Barry  Edtcard 
Lawless^  in  trust  for  the  benefit  of  the  ssdd  Walter  Henry 
Mansfield.  Refer  it  to  the  said  Master,  to  inquire  and 
report  the  sum  paid  by  the  said  Barry  Edward  Lavclm, 
for  the  purchase  of  the  said  annuity :  and  declare  the  said 
Barry  Edward  Lawless  entitled  to  credit  for  such  sanu 
together  with  interest  thereon,  at  the  rate  of  six  per  cent,  per 
annum,  from  the  22nd  of  August,  1830,  up  to  the  5tli  of 
November,  1838  ;  and  let  him  also  have  credit  for  all  sums 
paid  as  premiums  of  insurance  in  relation  to  the  said  annuity 
during  the  said  period.  And  let  the  Master  take  an  ac- 
count of  all  sums  of  money  received  by  the  ssdd  Barry  E^- 
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1841.  the  execution  of  the  said  second  mortgage  oftheSihoi 
Lavxiess  November,  1838,  in  taking  which  acconnt,  the  Master 
MAHsrmD.  ^^^  ^^^  receive  the  several  judgments,  bonds,  bills,  or 
other  securities  passed  by  the  said  Plainti&,  or  eitker  ^ 
them,  to  the  said  Defendant,  as  evidence  of  any  debt  die 
by  the  said  Plaintiffs,  or  either  of  them,  to  the  said  D^ 
fendant ;  but  declare  the  said  Defendant  bound  to  prove  die 
several  debts  and  demands  alleged  to  be  due  to  hb  k 
the  said  Plaintiffs,  or  either  of  them,  in  the  coarse  of 
their  said  dealings  and  transactions,  by  extrinsic  evidence, 
irrespective  of  the  said  judgments,  bonds,  bOls,  or  odie 
securities  or  of  any  of  them.  And  it  appearing  to  die 
Court,  that  in  the  course  of  the  dealings  and  tiansacdoos 
between  the  said  parties,  that  the  said  Defendant  his 
converted  interest  into  principal  money,  and  charged  in- 
terest thereon :  let  the  Master  inquire  and  report,  whether 
there  was  any  contract  between  the  said  Plsdntiffs  and  saiJ 
Defendant,  authorizing  said  Defendant  so  to  convert  inte^e^t 
into  principal,  and  charge  interest  thereon.  Declare  that  the 
purchase  of  the  annuity  in  the  pleadings  mentioned,  made  by 
the  said  Defendant,  from  said  Thomas  L.  Kelly y  is  to  be 
deemed  to  have  been  made  by  the  said  Bivry  Edward 
Lawless,  in  trust  for  the  benefit  of  the  said  Wtdter  Henr^ 
Mansfield.  Refer  it  to  the  said  Master,  to  inqaire  aod 
report  the  sum  paid  by  the  said  Barry  Edward  LaKku, 
for  the  purchase  of  the  said  annuity :  and  declare  the  said 
Barry  Edward  Lawless  entitled  to  credit  for  such  som, 
together  with  interest  thereon,  at  the  rate  of  six  per  cent  per 
annum,  from  the  22nd  of  August,  1830,  up  to  the  5th  of 
November,  1838  ;  and  let  him  also  have  credit  for  all  suiQ) 
paid  as  premiums  of  insurance  in  relation  to  the  said  annoih 
during  the  said  period.  And  let  the  Master  take  an  ac- 
count of  all  sums  of  money  received  by  the  said  Barry  I^- 
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ward  Lawless^  on  foot  of  the  said  annuity,  from  and  inclu*  ^  \^\. 
sive  of  the  gale  due  on  the  29th  of  June,  1830,  up  to  the  5th  Lxvusa 
of  November,  1838 :  and  declare  the  said  Walter  Henry  MAir8FiEi,D. 
Mansfield  entitled  to  have  credit  for  same,  and  let  the  Decree. 
Master  strike  a  balance  thereon  accordingly*  Let  the  said 
Master  proceed  with  the  taxation  of  the  said  bill  of  costs 
included  in  the  said  second  mortgage.  Declare  that  the 
said  second  mortgage  shall  stand  as  a  security  for  such  sum, 
as  upon  the  taking  of  the  accounts  hereinbefore  directed, 
shall  appear  to  have  been  fmrly  and  justly  due  to  the  said 
Defendant  at  the  time  of  the  execution  of  the  said  mort- 
gage.  Reserve  the  question  as  to  the  validity  of  the  said 
mortgage  as  a  security  for  the  costs  contained  therein,  and 
the  right  to  charge  interest  upon  the  said  costs  from  the 
date  of  the  said  mortgage,  and  also  the  consideration  of  the 
costs  of  this  cause,  and  all  other  questions,  until  the  return 
of  the  report ;  and  as  to  the  Defendants  John  Congreve  FU-^ 
myng^  and  Anne  Sarah  his  wife,  John  Armstrong  and  Ed' 
ward  Roberts  and  the  Rev.  John  Kearney ^  let  the  bill  in 
the  first  cause  stand  dismissed  as  against  them  with  costs, 

Reg,  Lib.  85,  fol.316,  1841. 


V 

1 

I 


638  CASES  IN  CHANCERY. 


1841. 
Dee.  18. 


YOUNG  V.  HASSARD. 


he!  wm  de^^^^^^  By  indenture  of  setdement  of  the  6th  of  July,  1812,  ani 
to*nIlrt^i,^V^*  made  on  the  occasion  of  the  marriage  of  cTone  Young  tsd 
ion  r*the^*'  *^^^^  Byrne,  the  lands  of  Drutamon,  and  several  otiier  de- 
wit^  rra^nder  i»o™wation8  of  freehold  interest,  and  certain  chattels  red 
taif*** She  then  ^^^  conveyed  (subject  to  an  annuity  of  100/.,  and  a  sod 
bequeathed  a     of  1000/.  in  fevoT  of  ^«iic  YounOj   the  daufifhter  of  J«w 

number  of  an-  ^'  o 

ferenrmem^rt  ^^^)»  *^  trustees,  in  trust  for  Jan«  Yo««^,  for  her  life, 
of  her  family,    ^^d  after  her  decease,  for  such  uses,  intents,  and  purposes, 

and  among  the  »  »  r    r 

rett,  an  annul-  ^s  the  Said  Jtxne  Youno  should  by  deed  or  will  appoiot, 

ty  of  100/.  to  i^  J  rr 

the  Defendant    and  in  de&ult  of  appointment  to  the  use  of  the  said  Jm 

H.,  and  she  di-  ^'^ 

rectedthattheie  Young,  herheirs,  executors,  administrators,  orassis^. 

annuitieaihould 
be  paid  without 
any  deduction, 

and  charged  By  deed  of  the  13th  of  December,  1821,  JaneByrwu 

them,  "  on  the  -^  »  f  ^ 

land!  sodeviaed  in  pursuance  of  the  power  contained  in  the  settlement  of 

to  the  uie  of  my 

Sony.,"  the      1812,  appointed  two  of  the  denominations,  comprised  ii 

PlainUff,  and  on 

the  residue  of    that  settlement  to  her  daughter,  Jane  Henrieita  Htutari 

certain  other 

lands,  which  she  for  life,  with  remainder  to  her  children,  in  such  shares  e 

directed  to  be 

sold.    The  tes-  shc  should  appoint. 

tatrii  subse- 
quently made  a 

will,  in  which  On  the  12th  of  February,  1830,  JaneByme  madeher vill 
clause  occurred:  duly  attested,  and  thereby  after  reciting  the  settlement  of 
I  did  by  my  July,  1812,  and  the  power  therein  contained,  and  that  the 
the  lands  of  D.  devises  in  her  will  and  any  codicil  thereto  were  by  virtue  and 
•on  r.^M  there-  in  execution  of  the  said  power,  and  of  all  powers,  &c. ;  sfce 
hweby'IeToke  confirmed  the  deed  of  December,  1821,  and  devised  awl 
Idd  "wiii^aT^  bequeathed  all  her  property,  real  and  personal  to  trustees, 

gives  said  lands 

of  D.  to  my  , 

said  son  r.,  and  I  ^rectthat  my  trustees  shall  stand  seised  of  the  said  last  mentieoed  I«8*» 
the  use  of  my  daughter  H.  (the  annuitant),  for  her  life,  in  addition  to  what  1  hafekftwr^ 
my  said  wUl."— £«lii,  that  the  testatrix  merely  meant  to  substitute  one  devisee  for  the  oAer. 
and  did  not  intend  to  discharge  the  Unds  of  D.  from  contribuUng  to  the  payment  <rf  ih«  Mat- 
ties, with  which  by  the  will  they  were  charged.  , 

A  codicil  Is  never  held  to  revoke  a  wiU,  further  than  is  necessary  to  give  effect  to  the  latestnw 
of  the  testator. 
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upon  trust,  to  pay  all  her  debts  and  legacies  out  of  the  per- 
sonal estate,  and  the  produce  of  a  certain  fund  in  the  said 
^ill,  particularly  pointed  out.     The  testatrix  then  directed 
that  the  trustees  should  stand  seised  of  Tonyfole,  Lurgan- 
ruddery  and  Corduagh,  to  the  use  of  her  son,  Francis 
Smith  Young^  for  life,  and  after  his  decease  to  the  use  of 
such  of  his  sons,  and  their  heirs,  as  he  should  appoint,  and 
in  default  of  appointment,  to  his  first  and  other  sons  in  tail 
male;  with  remainder  to  the  use  of  her  second  son,  Charles 
Sheridan  Young^  in  strict  settlement.     The  testatrix  then 
directed  that  the  trustees  should  stand  seised  of  the  lands 
of  Drutamon,  Tartadreen,  and  Inverarogue,  to  the  use  of 
Charles  Sheridan  Young  for  life,  with  remainder  to  his 
sons  in  tail  male,  with  remainder  to  his  daughters  as  tenants 
in  common  in  fee. 


1841. 


Touwo 

V. 

Hassabd. 


Statement. 


The  testatrix  then  proceeded  to  give  a  number  of  annui- 
ties;  to  her  son,  William  fV.  Young  601. ;  to  her  sister 
Rebecca  Rawson^  SOL ;  to  her  daughter,  Jane  Henrietta 
Hassard^  100/. ;   to  her  daughter  Mrs.  Swanzy^  30/. ;  to 
Margaret  Clarke^  10/. ;  and  to  her  son,  John  Young^  50/. ; 
and  she  directed  that  the  said  annuities  should  be  paid  with- 
out any  deduction,  and  empowered  the  annuitants,  respec- 
tively, to  distrain  the  premises  thereinafter  charged,  with 
them,  or  any  of  them,  in  case  same  should  be  unpaid  for 
thirty  days.     The  will  then  proceeded  thus :  ^^  I  hereby 
charge  the  said  several  annuities  on  the  lands  so  devised 
to  the  use  of  my  son  Charles   Sheridan  Young,  and  on 
such  residue  as  shall  remain  of  the  lands,  so  directed  to 
be  sold,  or  the  produce  thereof,  after  paying  my  debts  and 
the  incumbrances  before  directed  to  be  paid  thereout,  and 
it  is  my  intention,  that  the  lands  so  devised  to  the  use  of 
my  son,  H'ancis  S.  Young,  shall  not  be  liable  to  any  por- 
tion of  said  annuities,  debts,  or  incumbrances.*' 
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1841. 

— V 


Yo  UNO 
V. 

Hassard. 


Statement. 


On  the  14th  of  July ,  1833,  the  testatrix  addedacodiol 
to  her  will,  by  which  she  revoked  the  devise  of  the  lands  of 
Lurganruddery  and  Corduagh  to  her  son,  Francis  S.  Yowi^, 
and  devised  said  lands  of  Lurganruddery  to  her  son  Wiihsm 
in  fee.  She  also  revoked  the  annuity  of  50/.,  given  by  the 
will  to  William  Young^  and  instead  thereof  bequeathed 
to  him  500/. ;  the  payment  of  which,  howcFer,  was  to  be 
postponed  until  after  the  payment  of  her  debts ;  and  she 
devised  the  lands  of  Cordus^h  to  her  daughter  Mrs. 
Anne  Swanzy,  for  her  life  (in  addition  to  what  she 
had  left  her  by  her  will),  for  her  separate  use ;  and  after 
her  death  among  her  children,  in  such  shares  and  propor- 
tions, as  she  should  by  deed  or  will  appoint  The  codicil 
then  proceeded  thus :  ^^  and  whereas  I  did,  by  my  said  vill, 
give  to  the  said  trustees,  the  town  and  lands  of  Dmtamon, 
in  the  county  of  Cavan,  to  the  use  of  my  son,  Charles  S, 
Young^  as  therein ;  now  I  do  hereby  revoke  so  much  of  mj 
said  will  as  gives  said  lands  of  Drutamon  to  my  said  son, 
Charles^  and  I  do  hereby  direct  that  my  said  trustees  shall 
stand  seised  and  possessed  of  the  said  last  mentioned  lands, 
to  the  use  of  my  daughter,  Mrs.  Jane  Henrietta  Hassard, 
for  her  life  (in  addition  to  what  I  have  left  her  by  my  said 
will),  for  her  sole  and  separate  use,  free  from  the  control 
and  engagements  of  her  present  or  any  future  husband,  her 
own  receipt  to  be  alone  a  sufficient  discharge ;  and  after  her 
death  in  trust  for  her  son,  Patrick  S.  S.  Hassardj  if  living 
at  the  death  of  his  mother ;  but  in  the  event  of  said  Patrick 
dying  before  he  attains  his  full  age  of  twenty-one  years,  or 
not  being  living  at  the  death  of  his  said  mother,  then  I  di- 
rect that  said  last  mentioned  lands  shall  go  to  my  own  right 
heirs.  I  do  hereby  confirm  my  said  will  in  every  partica- 
lar,  save  so  far  as  this  writing  by  way  of  codicil  alters  or 
revokes  the  same ;  and  I  do  hereby  declare  this  to  be  i 
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codicil  to  my  said  will,  and  to  be  deemed  and  taken  aB  part 
thereof." 

On  the  day  foUowbg,  the  testatrix  made  a  second  codi- 
cil to  her  will,  directing  her  furniture  and  household  pro- 
perty to  be  sold  for  payment  of  her  debts,  and  bequeathing 
some  few  articles  of  personal  property  to  her  daughters, 
Mrs.  Swanzp  and  Mrs.  Hassard;  this  codicil  did  not  in 
any  way  affect  the  questions  in  the  cause. 
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1841. 

YOUNO 

V. 

HA88ABD. 


Statenunt^ 


In  the  month  of  August  in  the  same  year  the  testatrix 
died,  leaving  six  children  her  surviving;  who  thereupon 
entered  into  possession  under  the  provisions  of  the  will  and 
codicil ;  but  subsequently  a  claim  having  been  set  up  on 
the  part  of  Mrs.  Jane  Hassard^  that  the  effect  of  the  codicil 
was  to  exonerate  the  lands  of  Drutamon  from  any  liability  to 
contribute  to  the  payment  of  the  annuities  charged  by  the 
will,  the  present  bill  was  filed  by  the  Plaintiff,  Charles 
S.  Young,  stating  the  matters  above  mentioned,  and  praying 
that  the  lands  of  Drutamon,  in  the  possession  of  the  De- 
fendant, Jane  Hassard,  together  with  the  other  lands  in  the 
will  mentioned,  and  in  the  possession  of  the  Plaintiff,  might 
be  declared  to  be  charged  with  the  payment  of  the  several 
annuities  due  and  payable  under  the  said  will ;  and  that  all 
the  said  lands  should  be  declared  liable  to  contribute  rate- 
ably  in  proportion  to  their  respective  value  in  the  payment 
of  the  said  several  annuities. 


On  the  13th  of  January,  1839,  the  cause  was  first  heard, 
when  the  Lord  Chancellor  was  pleased  to  send  a  case  to 
the  Court  of  Queen's  Bench  for  their  opinion  upon  the  fol- 
lowing question  :  ^^  Whether,  upon  the  true  construction  of 
the  will  and  codicils,  the  lands  of  Drutamon  were  liable  to 
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1841. 

YOUNO 

Hassabo. 


Statement. 


contribute  to  the  payment  of  the  sereral  anaultias  in  the 
said  will  mentioned,  or  any  of  them  ?'*  To  thifl  question  de 
Court  of  Queen's  Bench  having  returned  an  answer,  that  the 
lands  of  Drutamon  were  liable  to  contribute(a),  the  esose 
came  on  to  be  heard  on  this  certificate  on  the  4th  of  Novem- 
ber,  1839)  before  Lord  Pbgnket^  who  confirmed  die  certifi- 
cate, and  accordingly  declared  that  the  sud  lands  of  Drats- 
mon  and  the  other  lands  were  charged  with  the  payment  of  the 
sud  annuities,  and  were  liable  to  contribute  rateably  b  pro- 
portion to  their  respective  value :  and  by  the  decree  it  was 
referred  to  the  Master  to  inquire  what  was  the  value  of  the 
saidseveraltownlands  and  premises  atthe  time  of  the  decesae 
of  the  testatrix,  and  what  was  the  proportion  whidi  the  said 
lands  were  severally  liable  to  pay ;  and  whether  any  sums  bad 
been  paid  since  the  death  of  the  testatrix  by  the  Plaintiff  oat 
of  the  rents  and  profits  of  the  lands  devised  to  him,  which 
should  have  been  paid  or  contributed  out  of  the  rents  and 
profits  of  the  lands  of  Drutamon ;  and  the  amount  and  par- 
ticulars of  all  sums  retuned  by  the  PlaintifiT  on  foot  of  tiie 
annuity  payable  to  Defendant,  Jane  Hassard^  and  charged 
upon  the  lands  in  the  Plaintiff's  possession.  By  this  decree 
the  Defendants,  Richard  H,  Hassard  and  Jcme  Bauard, 
his  wife,  were  directed  to  pay  the  costs  of  the  ease  at  hw, 
and  further  directions  were  reserved. 


Agdnst  this  decree  a  petition  of  rehearing  was  presented 
on  the  part  of  the  Defendants,  Richard  H.  Hassard  and 
Jane^  his  wife. 

Argument.         Mr.  William  Brooke^  Mr.  Holmesy  and  Mr.  Burrcmghi* 
for  the  Plaintiff! 


(a)  1  Jebb&  S.  611. 
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Mr.  Serjeant  Warren^  Mr.  Litton^  and  Mr.  Warren^  for 
the  Defendants  Hassard  and  "wife. 

The  following  cases  were  referred  to :  Bechet  v.  Har^ 
den(a)y  Willett  v.  SafUt/brdQi)^  Lushington  v.  Boldero{c)y 
Doe  d.  Searle  v.  Hieks(d)j  and  Reeves  y.  3/i?tt;6iiAai»(6). 
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The  Lord  Chancellor  : — 

This  is  a  very  plain  case,  and  does  not  admit  of  any  se- 
rious doubt.  The  testatrix,  Jane  Young^  having  power  over 
certain  property,  made  her  will,  by  which  she  gave  one  es- 
tate to  the  eldest  of  her  sons,  and  another  estate  to  her 
second  son,  Charles  Young j  with  certain  uses  over,  in  strict 
settlement.  She  then  gave  a  number  of  annuities,  and  she 
directed  that  they  should  be  paid  out  of  the  estate  given  to 
her  second  son;  the  words  of  the  will  are;  ^^  I  hereby 
charge  the  said  several  annuities  on  the  lands  so  devised  to 
the  use  of  my  son,  Charles  S.  Young^  and  on  such  residue, 
as  shall  remain  of  the  said  lands  so  directed  to  be  sold,  or 
the  produce  thereof,  after  paying  my  debts  and  the  incum- 
brances before  directed  to  be  paid  thereout ;  and  it  is  my 
intention  that  the  lands  so  devised  to  the  use  of  my  son 
Francis  S.  Young,  shall  not  be  liable  to  any  portion  of  the 
said  annuities,  debts,  or  incumbrances." 

If  the  disposition  had  stopped  here,  no  question  could  have 
arisen ;  but  the  testatrix  made  a  codicil  to  her  will,  by  which 
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one  of  her  daughters,  to  whom  she  had  giyen  one  of 
the  before  mentioned  annuities,  became  the  devisee  of  part 
of  the  lands  charged  with  the  payment  of  those  Tery 
annuities ;  **  and  whereas  I  did,  by  my  said  will^  gire  to  the 
said  trustees  the  town  and  lands  of  Drutamon  to  the  use  of 
my  son,  Charles  S.  Young,  as  therein ;  now,  I  do  hereby 
revoke  so  much  of  my  said  will  as  gives  said  lands  of  Dni- 
tamon  to  my  said  son,  Charles,  and  I  do  hereby  direct  tbt 
my  said  trustees  shall  stand  seised  and  possessed  of  the  %ai 
last  mentioned  lands  to  the  use  of  my  daughter,  Mrs.  Jom 
Henrietta  Hassard,  for  her  life,  in  addition  to  what  I  hare 
left  her  by  my  said  will,  for  her  sole  and  separate  use,"  &c. 
It  is  said  that  this  was  such  a  total  revocation  of  the  derise 
in  the  will,  as  to  the  lands  of  Drutamon,  as  to  exonerate 
that  particular  estate  from  all  the  annuities  chaiged  upoo 
it,  and  to  throw  them  all  upon  the  other  denominations  not 
devised  to  this  lady.  That  is  not  a  natural  interpretation 
of  the  words  in  the  codicil ;  a  codicil  is  never  held  to  re- 
voke a  will  further  than  is  necessary  to  give  effect  to  the 
intentions  of  the  testator.  Suppose  this  had  been  a  devise 
to  any  other  person  than  an  annuitant,  and  suppose  that 
person  to  be  the  devisee  of  other  property  by  the  will, 
what  would  be  the  effect  of  it — nothing  more  than  to  give 
to  that  devisee  the  particular  estate  in  addition  to  the  be- 
nefits conferred  by  the  will.  In  that  case  it  would  be  im- 
possible to  argue  that  there  was  anything  more  than  a 
substitution  of  one  devisee  for  another.  The  charge  b? 
the  will  upon  the  three  denominations  would  remain  un- 
disturbed. 


But  then  it  is  argued,  that  because  the  devisee  in  the  co- 
dicil had  an  annuity  out  of  the  three  denominations  under 
the  will,  all  the  charges  are  to  be  thrown  upon  ibe  other 
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two  denominations;  if,  by  the  will,  but  a  single  annuity 
bad  been  devised,  and  tbat  annuity  given  to  tbis  lady,  there 
might  be  some  colour  for  the  argument ;  but  I  am  dealing 
with  a  case  in  which  there  are  a  great  many  annuitants;  I 
can  see  nothing  upon  the  face  of  the  codicil  to  show  the 
slightest  intention  to  vary  the  charge,  which  had  been  made 
by  the  will,  or  to  throw  the  annuities  exclusively  upon  the 
other  two  denominations.     The  codicil  professes  only  to 
deal  with  the  devise  of  the  land,  and  in  the  disposition  of  the 
property  by  the  will,  the  charge  of  the  annuities  is  separate 
from  the  devise  of  the  land,  and  in  quite  a  distinct  part. 
In  the  codicil  the  testatrix  refers  only  to  the  devise  of  the 
land  to  her  son,  Charles^  and  the  devise  is  to  the  lady  for 
her  life  only,  and  after  her  death  in  trust  for  her  son.  Pa-- 
tricky  if  living  at  the  death  of  his  mother,  but  in  the  event 
of  said  Patrick  dying  before  he  attained  the  full  age  of 
twenty-one  years,  or  not  being  alive  at  the  death  of  his 
mother,  then  she  directed  that  the  lands  of  Drutamon  should 
go  to  her  own  right  heirs.    Where  is  there  here  any  indication 
of  intention  that  this  estate  should  be  discharged  of  the  an- 
nuities? where  is  there  any  intention  expressed  that  it  should 
not  bear  a  proportion  of  the  charges  ?    In  the  words  ^*  in  ad- 
dition to  what  I  have  left  her  by  my  will,"  I  see  no  difficulty. 
The  testatrix  gave  to  Mrs.  Haascurd  an  annuity,  charged 
upon  the  three  denominations,  one  of  which  was  Drutamon; 
and  then  she  says,  in  addition  to  what  I  bestowed  upon 
you  by  my  will,  **  I  give  you  the  particular  denomination 
itself."   Can  any  one  predicate  of  the  gift,  that  it  was  not  in 
addition  ?     It  was  a  gift  of  the  land,  which  she  had  not  be- 
fore :  the  codicil  gave  her  one  of  the  denominations,  and  a 
further  enjoyment  of  a  thing  is  an  addition.    She  had  an  an- 
nuity out  of  all  the  three  estates  by  the  will,  and  she  also  had 
one  of  the  estates  itself  by  the  codicil.     It  is  said,  that  in 
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another  part  of  the  will,  there  is  a  gift  of  another  estate  to 
another  lady,  Mrs.  Swanzy^  in  addition  to  what  was  left 
her  by  the  will  (the  testatrix  using  the  same  ezpresnoo), 
and  that  she  takes  this  gift  really  in  addition;  andsosk 
does,  not,  however,  from  any  magic  in  the  word  '*  addi- 
tion," but  because  the  property  given  to  that  lady  was  mil 
charged  with  any  annuities  at  all,  whilst  the  other  lands 
were  so  charged.     By  the  words  ^^  in  addition,"  the  to- 
tatrix  meant  that  Mrs.  Hasseard  should  take  Drutamon  is 
addition,  no  doubt,  but  nevertheless,  as  she  found  it,  tbit 
is,  charged  with  the  annuities.  There  is,  I  obsnve,  a  dinse 
at  the  end  of  the  codicil,  confirming  the  will  in  all  other  re- 
spects, and  though  of  no  great  weight,  yet  it  is  a  drcan- 
stance  of  some  importance.     lam  clearly  of  opinion,  tint 
the  testatrix  merely  meant  to  substitute  one  devisee  for  the 
other,  and  did  not  intend  to  discharge  the  lands  of  Dn- 
tamon  from  contributing  to  the  payment  of  the  annmtia. 
with  which,  by  the  will,  they  were  charged.     I  am  of  opi- 
nion, that  there  was  not  a  point  in  the  case  deserving  tbe 
serious  consideration  of  a  court  of  law,  and  that  the  expense 
of  the  case  in  the  Queen's  Bench  was  properly  thrown  upon 
Mr.  Hastard^  and  his  wife,  who  applied  for  the  case ;  1  can- 
not, therefore,  disturb  the  decree  in  that  respect. 


With  regard  to  that  part  of  the  decree  which  dedam. 
that  the  lands  of  Drutamon,  and  the  others^  are  chaigc^l 
with  the  payment  of  the  annuities,  and  Kable  to  contributt 
rateably  in  proportion  to  thdr  respective  value,  it  must  be 
varied,  by  inserting  the  word  *^  annual"  before  the  wd 
*^  value ;"  and  an  inquiry  as  to  Uie  annual  value  of  tbe  lani$ 
and  premises  at  the  time  of  the  decease  of  the  testator  most 
be  directed.  With  respect  to  the  sums,  which  this  lady  li^ 
already  obtained,  it  is  now  insisted  that  they  oi^bt  to  be 
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repaid  by  her,  as  being  payments  made  in  wrong,  and 
under  the  fear  of  legal  proceedings.  I  cannot  accede  to 
this:  the  payment  of  these  sums  might  have  been  enforced 
by  legal  remedies  against  any  part  of  the  property,  and  her 
right  could  only  have  been  controlled  by  applying  to  this 
Court  for  contribution.  It  will  be  quite  a  matter  of  course 
to  ascertain  what  payments  have  been  made  on  the  one  side 
and  on  the  other. 
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As  regards  the  part  of  the  decree,  which  directs  an  ac- 
count, of  the  amount  and  particulars  of  all  sums  retained  by 
the  Plaintiff  on  foot  of  the  annuity,  payable  to  Jane  U* 
Hassardy  the  clause  is  ambiguously  expressed,  but  I  think 
it  was  meant  for  the  benefit  of  this  lady.   If  the  Defendants 
desire  it,  I  will  strike  it  out ;  but  it  appears  to  me  to  be 
for  the  purpose  of  ascertaining  what  was  due  to  her.  I  shall 
require  the  Plaintiff  to  obtain  an  account  of  what  is  prc^erly 
payable  to  her,  and  I  will  give  her  liberty  to  apply  from  time 
to  time  as  she  may  be  advised.  I  put  no  undue  difficulty  upon 
the  Plaintiff,  in  directing  him  to  obtain  the  report  within 
the  first  seven  days  of  the  ensuing  term.     I  will  not  per- 
mit the  Plaintiff  to  avail  himself  of  the  proceedings  in  this 
Court,  to  delay  the  payment  of  the  annuity,  upon  which  the 
lady's  existence  may  depend :  she  was  quite  right  not  to 
distrain  for  her  annuity,  as  the  Court  would  not  have  per- 
mitted her  to  enforce  her  legal  remedies,  while  the  decree 
was  being  worked  out :  but  I  must  take  care  that  no  injus- 
tice, in  the  mean  time,  is  done.      As  to  the  costs,  let  all 
parties  abide  their  own  costs  of  this  rehearing. 
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.    ^^^'    .  His  Lordship  doth  order,  that  that  part  of  the  aid  de- 

Tomio       cree,  dated  the  4th  of  November,  1839,  compliiiied  of  by 
Hassaxd.     the  said  petition  of  rehearing,  whereby  **  it  wis  dedarej 
Dtcrte.       and  ordered,  that  the  lands  of  Dmtamon,  &e.,  in  the  plead> 
ings  mentioned,  are  charged,  and  chargeable  with  tlie  pig- 
ment of  the  several  annuities  due  and  payable  under  and  It 
virtue  of  the  will  and  codicils  of  the  testatrix,  JaneBfnt 
otherwise  Young^  and  are  liable  to  contribute  ratesUy  is 
proportion  to  their  respective  value,"  be  varied  by  insertiBf 
the  word  *^  annual"  next  before  the  word  ^*  value,**  and  bj 
inserting  after  the  said  word,  a  direction  that  the  parties  be 
at  liberty  to  apply  to  the  Court  from  time  to  time,  as  tk; 
may  be  advised :  and  refer  it  to  the  Master  to  inqmresnd 
report,  what  was,  at  the  time  of  the  decease  of  the  testatrix, 
the  annual  value  of  die  said  townlands  and  premises,  aod  i 
the  amount  of  the  surplus  of  the  sale  of  the  said  chattel  luA, 
deducting  payments  duly  made  or  to  be  made  thereout 
Affirm  the  said  decree  in  other  particulars :  and  lib  Lordslq) 
doth  further  order,  that  the  Plaintiff  proceed  to  obtain  tbe 
Master's  report  under  the  said  decree,  and  under  this  pre- 
sent decree,  within  the  first  seven  days  of  the  next  ensoio; 
Term ;  and  that  in  de&ult  of  his  so  doing,  the  Defendants  be 
at  liberty  to  apply  as  they  may  be  advised :  and  tiiat  ail 
parties  abide  their  own  costs  of  this  rehearing,  I 

Beg.  Lib.  85,  fol  am,  mi 
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ACCOUNT. 

In  ordinary  cases  the  rule  is,  that  the 
establishment  of  one  mistake  is  suf- 
ficient to  induce  the  Court  to  give 
a  decree  entitling  the  party  to  sur- 
charge and  falsify  an  account.  But 
when  the  relation  of  attorney  and 
client  subsists,  the  ordinary  rule 
does  not  prevail;  for  there,  though 
the  party  only  allies  generally, 
that  the  accounts,  as  settled,  are 
erroneous,  the  Court  wiU,  if  suffi- 
cient cause  be  shown,  make  a  decree 
opening  these  accounts.  Lawlesa 
y.  Mamfidd.  557 

See  Btoons  Rbhts. 

ACCUMULATION. 

Where  the  limitations  of  an  estate, 
which  are  valid,  have  annexed  to 
them  trusts  for  accumulation,  which 
are  in  their  creation  invalid  by 
reason  of  their  indefiniteness,  the 
Court,  when  dealing  with  the  in- 
strument, will   not   support   the 


trusts  for  accumulation  so  far  as 
the  testator  might  have  carried 
them,  but  will  reject  them  altoge- 
ther. Kery,Lord  Dungannon,  509 

ACKNOWLEDGMENT  IN  WRIT- 
ING. 

See  Limitations,  Statutes  of. 

ADVEESE  POSSESSION. 
See  Limitations,  Statutes  of. 

AGENT. 

1.  A  party,  who  had,  as  regards  the 
landlord,  been  made  an  agent  to 
pay  a  moiety  of  the  head  rent,  is 
thereby  constituted  an  agent  suffi- 
ciently authorized  to  accept  a  notice 
imder  the  Tenantry  Act 

An  agent's  letter,  if  ambiguous  in 
its  terms,  is  to  receive  a  meaning 
consistent  with  his  duty,  unless  a 
case  of  fraud  is  made  out.  Buier  v 
The  Earl  of  PortarUn^on.  20 

See  SoLiciTOB. 
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ANNUAL  RESTS. 

Annual  rests  were  directed  in  the  ac- 
counts in  this  cause.  The  Ineorpo- 
rated  Society  v.  Eicharde.  258 

ANNUITY. 

1.  A  testator,  being  seised  of  an  estate 
for  lives  renewable  for  ever,  de- 
mised it,  subject  to  a  profit  i«at  of 
400Ly  to  his  biother-in-law,  E^  for 
his  life,  and  having  in  the  com- 
mencement of  his  will  recited  this 
demise,  and  that  he  had  this  profit 
rent  of  400^  per  annum,  professed 
to  devise  same  amongst  his  three 
sisters.  A,  B,  and  CI,  in  manner 
following:  to  his  sister  A^  150L  to 
her  sole  and  separate  use  for  ever, 
to  be  issuing  and  payable  out  of 
the  said  lands  and  premises ;  to  his 
sister  i?.,  150/1,  in  the  same  terms; 
and  to  his  sister  (7.,  lOOi.  in  the 
same  terms;  *'said  three  sums, 
making  together  the  stun  of  400^ 
sterling,  yearly  reserved  and  made 
payable  to  him  by  said  lease  so 
made  to  said  ff, ;"  and  then  he  de- 
vised the  reversion,  share  and  share 
alike,  amongst  his  four  sisters,  A,^ 
B.y  C.y  and/).,  the  wife  oi H^  after 
the  payment  of  the  said  bequests  of 
40(ML  yearly.  By  a  second  codicil, 
he  revoked  the  gift  of  150^  per 
annum  to  his  sister  A^  and  de- 
vised 100/.  yearly,  part  of  said  150/., 
to  the  husband  of  sud  A.  for  life, 
with  remainder  to  M.  for  life,  with 
remainder  to  MJ*9  issue  male  for 
ever,  share  and  share  alike ;  and 
as  to  the  remaining  50/1,  he  devised 
same  to  his  sister  D^  for  ever; — 


Hdd,  that  the  said  annuitants,  un- 
der the  will  and  codicil,  were  enti- 
tled to  perpetual  interests  in  the 
several  annuities,  that  oonstroction 
being  aided  by  the  class  of  cases 
which  have  decided,  that  an  inten- 
tion to  pass  the  inheritance  will  be 
effectuated,  though  the  testator  may 
have  only  dealt  in  express  terms 
with  a  limited  interest  in  that  in- 
heritance. A^Oon  V.  Adammm,  198 
2.  A  testatrix  by  her  will  devised 
the  lands  of  />.  to  trustees,  to  tiie 
use  of  her  son  F.  the  PlaintifiT  for 
life,  with  remainder  to  his  children 
in  tail.  She  then  bequeathed  a  num- 
ber of  annuities  to  different  mem- 
bers of  her  family,  and  among  the 
rest  an  annuity  of  lOOiC  to  the  De- 
fendant J7.,  and  she  directed  that 
these  annuities  should  be  paid  with- 
out any  deduction,  and  charged 
Ihem  ''on  the  lands  so  devised  to 
the  use  of  my  son  F.,"  the  Plain- 
tiff, and  on  the  residue  of  certain 
other  lands,  which  she  directed  to 
be  sold.  The  testatrix  subsequently 
made  a  codicil  to  her  will,  in  which 

the  following  clause  occurred :  *^  And 
whereas  I  did  by  my  said  will  give 
ihe  lands  of  D.  to  the  use  of  my 
son  Y.  as  therein ;  now  I  do  here- 
by revoke  so  much  of  my  said 
will  as  gives  said  lands  of  D.  to 
my  said  son  F.,  and  I  direct  that 
my  trustees  shall  stand  seised  of 
the  said  last  mentioned  lands  to 
the  use  of  my  daughter  H^  the 
annuitant,  ^r  her  life,  in  addi- 
tion to  whi^  I  have  left  her  by 
my    s^id   will."— iK;^   that  the 


INDEX  TO  THE  PRINCIPAL  MATTERS.       661 


testatrix  merely  meant  to  stibsti- 
tate  one  devisee  for  the  other,  and 
did  not  intend  to  discharge  the 
lands  of  D.  from  contributing  to 
the  payment  of  the  annuities,  -with 
which  by  the  will  they  werecharged 
Yowng  v.  HoMord,  638 

See  GsAFT. 
Leoaoy. 
Pbiority. 

APPOINTMENT. 

I.  Where  a  party  has  a  right  to  appoint 
an  estate  to  one  of  his  children,  and 
that  child  joins  his  father  in  a  set^ 
tlement  of  the  estate  upon  his  chil- 
dren, although  the  grandchildren, 
thus  provided  for,  are  not  the  ob- 
jects of  the  power,  yet  the  Court 
holds  such  a  dealing  as  an  appoint- 
ment of  the  estate  to  the  child,  and 
then  a  disposition  of  it  by  him  in 
£ftvour  of  the  grandchildren. 

Where  several  estates  are  settled 
upon  children,  the  children  may  re- 
cover a  part  of  those  estates  with- 
out showing  title  to  the  rest  of  the 
settled  property. 

But  when  estates  and  other  pro- 
perty forming  a  mixed  fiind  are  set- 
tled, subject  to  a  power  of  appoint- 
ment; there  the  Court,  where  the 
parties  entitled  to  this  mixed  fund 
are  numerous,  wlU  not,  as  against  a 
purchaser  of  part  of  the  mixed  fund, 
in  which  purchase  one  of  its  objects 
acquiesced,  act  as  against  that  pur- 
chaser without  knowing  all  the  dis- 
positions of  that  mixed  fund.  The 
Court,  therefore,  by  their  decree 


in  this  case,  directed  inquiries  as  to 
the  allied  junction  of  JS.  T,  in  the 
deed  of  1794,  and  also  as  to  what 
had  become  of  the  rest  oi  the  pro- 
perty. ThompmmY,  Simpson.  459 
2.  By  articles  of  agreement  it  was  pro- 
vided, that  the  interest  of  a  fund, 
which  was  vested  in  trustees,  should 
be  paid  to  Lady  C.  for  her  life,  and 
after  her  death,  the  principal  to  go 
amongst  the  then  unmarried  chil- 
dren of  herself  and  her  husband,  as 
the  husband  should  by  deed  or  will 
appoint;  and  in  default  of  appoint- 
ment equally  among  the  children, 
who  should  be  living  at  the  death 
of  the  husband.  The  fund  was  in- 
vested in  lands,  pursuant  to  a  trust 
in  the  articles  contained,  and  the 
testator  by  his  will  appointed  the 
lands  among  his  four  sons  as  fol- 
lows :  A.  to  ./bAA,  B.  to  Chorge^  C 
to  Henry ^  D.  to  Ndwn^  to  go  to 
them  immediately,  from  and  after 
thedeoeaseof  Lady  C,  with  a  clause 
of  survivorship  among  the  brothers, 
if  any  of  them  should  die  before 
they  became  respectively  entitled 
thereto.  The  testator,  by  two  sub- 
sequent deeds  of  apjpointment,  irre- 
vocably appointed  A.  to  Joknt  and 
C.  (before  given  to  JBWy)  to  George^ 
and  by  a  codicil  (in  which  these 
two  deeds  were  recited)  he  revoked 
the  appointment  of  C.  to  his  son 
Henry  in  the  will  contained,  and 
infftfwl  thereof  appointed  to  him  B. 
Henry  died  after  the  testator,  but 
before  the  death  of  Lady  CI,  having 
by  his  will  devised  the  lands  of  C. 
upon  certain  charitable  trusts; — 
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HMy  that  upon  the  true  constmo- 
tion  of  the  will  of  the  testator,  the 
lands  of  C.  were  to  be  considered  as 
vested,  when  BenryjnaAe  his  will; 
the  death  of  the  sons  there  provided 
for,  meaning  a  death  in  the  life-time 
of  the  testator,  and  not  of  the  tenant 
for  life,  Lady  C,  and  that  the  gift 
over  was  only  to  take  effect  in  such 
event.  The  CommissionerM  of  Char 
riiaUe  Donations  and  Bequests  v. 
Cotter.  498 

ARTICLES. 

• 

In  1770  the  lands  of  JT.  were  by  deed 
conveyed  to  F.,  his  heirs  and  assigns, 
upon  the  trusts  therein  m^itioned; 
that  is  to  say,  to  the  owner  thereof, 
G.  71,  for  life,  remainder  to  his  son 
H,  T,j  his  heirs  and  assigns.  In 
I771»  upon  the  marriage  of  IT.  21 
with  L,  Al,  he  covenanted  to  con- 
vey the  lands  of  JT.  amongst  others, 
within  six  months  after  the  celebra- 
tion of  the  marriage,  upon  trust, 
that  the  same  should  go  and  be 
vested  in  the  issue  of  the  said  ff,  21, 
by  the  said  L.  i\r.,  and  that  such 
issue  should  also  be  entitled  to  a 
further  sum  of  1000/L,  to  be  charged 
on  all  other  the  real  and  personal 
estates  of  the  said  ff.  21,  not  therein 
comprised,  but  in  such  shares  and 
proportions  as  the  said  H,  T.  should 
by  deed  or  will  appoint,  and  in  de- 
fault thereof,  as  the  said  L.  N,^  in 
case  she  survived  H.  21,  should  by 
deed  or  will  appoint,  and  failing 
such  direction,  in  equal  shares.  In 
1780,  G.  T.  died;  in  1793,  H.  T. 


and  L.  N.  levied  fines  of  the  Imds 
of  Jr.,  in  which  F.  M»  was  deman- 
dant; in  1794,  H.  T.  and  the  oc- 
heirs  of  2llevied  fines  again  of  those 
lands,  in  which  F.  M,  was  also  de- 
mandant ;  in  Hilary  Term,  1794, 
recoveries  were  suffered  of  the  same 
lands,  F.  M.  being  the  tenant  to  the 
proedpe^  and  H,  21  and  his  eldest 
son  and  heir  at  law,  R,  21,  who 
had  attained  his  age  of  twenty-one 
years,  were  both  vouched.  In  April, 
1 794,  a  deed  was  executed,  between 
H.  T.  of  the  first  part,  F.  M.  of  the 
second  part,  and  2*.  S,  of  the  third 
part,  whereby  jy.  T.  and  F.  Jf.  sold 
and  conveyed,  in  consideration  of 
lOOO/L,  the  lands  of  X:  to  F.&,  his 
heirs  and  assigns  for  ever.    Subse- 
quent to  this  sale,  R,  21,  the  eldest 
son  of  H,  21,  died,  having  suryiyed 
one  of  his  brothers,  another  of  the 
children  of  Jffl  T.  by  L.N.  In  1824, 
21  S.y  who  had  been  in  possessioD 
of  the  lands  of  JT.  under  the  deed 
of  1794,  died,  leaving  those  lands  to 
his  son  Jokn^  his  heirs  and  assigns. 
In  1820  H.  T.y  who  survived  Z.  M, 
died  without  having  executed  his 
power    of    appointment,    leaving 
M.  N.  T.  his  eldest  surviving  son, 
his  heir  at  law,  and  several  younger 
children,  issue  of  the  said  Z.  A^.; 
in  1837,  M.  N.  T.  and  the  other 
younger  children  of  ZT.  21  and  Z.  i\r. 
filed  their  bill,  praying  an  execu- 
tion of  the  articles  of  1771  as  to 
the  lands  of  X.^  and  seeking  to  set 
aside  the  sale  so  made  to  2*.  S,  :— 
Bdd^  that  a  Ck)urt  of  Equity  would 
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execute  thearticles  of  1771  bjgiy- 
ing  suooessiye  powers  of  appoint- 
ment to  H,  T.  and  L.  N,^  and  in 
default  of  such  appointments,  a  li- 
nutalion  of  the  estate  therein  com- 
prised to  the  children  of  the  mar- 
riage as  tenants  in  common  in  fee. 
Thompson  v.  Simpion,  459 

See  Afpointiceiit. 
Ybstino. 

BARON  AND  FEME. 

1.  Semble,  the  Statute  2  &  3  Victoria, 
c  54,  does  not  enable  the  wife  to 
resist  the  husband's  application  to 
the  Court  for  the  custody  of  his 
children.  CorseUie  r.Cortellis.    235 

2.  When  a  testator,  by  his  will,  pro- 
vided amply  for  his  widow,  giving 
her  a  portion  of  his  estate  for  her 
life,  and  also  an  annuity  charged 
upon  his  general  estate,  with  powers 
to  distress  and  entry  in  case  of  non- 
payment, and  there  was  contained 
in  the  will,  a  leasing  power  for  the 
trustees  thereof  which  orerrode  the 
entire  freehold  estate,  these  circum- 
stances were  held  sufficient  to  in- 
dicate an  intention  to  exclude  the 
testator's  widow  from  her  dower. 
HaB  y.  ffilL  94 

3.  G.  B.y  by  his  will,  devised  his  fee 
simple  and  freehold  estates  to  T.  L, 
upon  trust,  to  pay  several  annuities, 
and  amongst  others,  an  annuity  of 
300^  per  annum  to  T,  L^  himself 
his  heirs  and  assigns.  On  a  bill 
filed  by  the  widow  of  T.  Z.,  against 
a  purchaser  of  T.  L^e  annuity  of 
300/.  per  ^nTnim^  seeking  to  be  de- 


clared entitled  to  dower  out  of  it; 
Hddy  that  the  rent-charge  was  but 
an  equitable  interest,  and  that  the 
legal  and  equitable  estates  not  be- 
ing commensurate  the  widow  coidd 
not,  by  means  of  her  husband's  le- 
gal estate,  enforce  her  right  of  dower 
in  the  annuity  of  300/1  per  annum. 
Semble — ^the  Court,  however  anx- 
ious to  aid  the  wife's  equity  against 
the  300/. per  annum,  has  no  jurisdic- 
tion to  take  the  whole  estate  into 
its  hands,  and  so  administer  it,  as 
to  pay  the  wife  a  third  of  the  300/. 
per  annum,  Lyetery.Mahony.  236 
4.  A  fundin  Court,  amounting  to  1000/. 
the  property  of  a  married  woman, 
whose  husband  had  been  discharged 
as  an  insolvent,  ordered  to  be  ap- 
plied in  the  following  proportions, 
600/.  to  the  wife  and  children,  and 
400^  to  the  assignee  for  the  benefit 
of  the  creditors,  the  Court  declin- 
ing to  follow  the  rule  as  laid  down 
in  Brett  v.  GreenweU  (3  Younge&  C. 
230).    Napier  v.  Napier.         407 

BEQUEST. 

See  Chabitt. 
Leoact. 
Will. 

BOND. 
See  SoLiciTOB. 

BY-GONE  RENTS. 

1.  In  a  suit  for  the  administration  of 
the  real  and  personal  estate  of  ade- 
ceased  party,  an  accoimt  of  rents  and 
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profitS)  reoeiyed  since  the  deceued's 
death,  is  never  directed  at  the  ori- 
ginal hearing. 

Such  an  account  is  only  directed, 
when,  upon  the  cause  coming  back, 
a  necessity  for  it  is  apparent. 
Schomberg  y.Hun^rey.  411 

CHABGE  OF  DEBTS  UPON 
REAL  ESTATE. 

1.  A  testator  by  his  will,  which  was 
confined  exclusively  to  real  estates, 
after  devising  same  among  the  se- 
veral members  of  his  family,  con- 
cluded by  ^  desiring  that  all  his 
just  debts  should  be  paid  as  soon 
as  convenient  after  his  decease;" 
Hdd  that  under  this  will,  the  debts 
of  the  testator  were  charged  gene- 
rally upon  his  real  estate. 

Whenever  debtsare  directed  to  be 
paid,  they  becbme  a  primary  charge 
in  the  fund  out  of  which  they  are 
so  directed  to  be  paid,  unless  there 
is  something  in  the  will  to  confine 
the  generality  of  the  chazge.  Hard- 
ing V.  Grady.  430 

CHARITY. 

1.  Courts  of  Equity  in  this  country 
have  an  inherent  jurisdiction  in 
cases  of  charity. 

Cases  of  charity  were  not  included 
in  any  of  the  early  Statutes  of  Limi- 
tations, nor  were  charities  bound 
by  that  analogy  to  these  acts,  which 
equity  applied  in  all  other  cases  ; 
and  semUe^  they  would  seem  not 
to  have  been  included  within  the 
enactments  of  the  3  &  4  Will.  IV. 


a  27,  but  appear  to  lunre  faeoi  t 
BntttncL       mm^    mwotnuntid 

y.Biduardg.  2S9 

2.  A  testator,  by  a  codidl  to  his  wiH 
having  devised  certain  laods  \q 
trustees  for  charitaUe  purpoKs, 
and  having  recited,  that  tlie  aud 
lands  were  then  let  at  adear  yeazij 
rent  of  237i^  which  he  directed  tQ 
be  appropriated  in  the  particulsr 
manner  specified  in  the  codicil,  fer 
the  maintenance  of  an  alms^ioase, 
&a  &C.,  declared,  that  in  ibe  evmt 
of  there  being  an  increase  in  Hbst 
rents,  by  any  new  letting,  the  sur- 
plus so  to  arise  should  go  to  the  cnly 
use  and  behoof  of  the  person  or  per- 
sons of  the  S.  and  C  ftmilies,  who. 
for  the  time  being,  shonld  be  lord  or 
lords,  lady  or  ladies,  of  the  manor 
of  Z>. ;  and  in  case  the  said  ^M"^^^«^ 
did  not  protect  the  said  charities, 
or  if  the  said  families  should  be- 
come extinct,  then,  and  ineitho' 
of  said  oases,  the  trustees  were  to 
apply  the  said  surplus  rents  in 
addition  to  the  former  proviakm 
for  the  charily.  After  the  death 
of  the  testator,  Hie  families  of  & 
and  C.  sold  the  manor  of  D.  On  a 
bill  filed  by  the  Commissixmers  of 
Charitable  Donations,  to  carry  into 
effect  this  codicil; — HMy  that  as 
the  gift  of  the  surplus  rents  to  the 
members  of  the  &  and  CI  famili^ 
was  a  clear,  equitable  devise  in  fee, 
that  the  gift  over  to  the  tmstees  for 
the  charity  was  too  remote.  Hddj 
also,  that  the  families  of  <8w  and  C. 
had  not,  by  the  sale  of  tiie  manor 
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of  D.,  become  extinct  within  the 
meaning  of  the  oodidL 

HMy  also,  that  thoughit  appeared 
that  the  rents,  as  appropriated  by 
the  testator,  had  become  insufficient 
to  support  the  charity,  as  originally 
intended,  the  trustees  were  not  en- 
titled, as  against  the  families  of  ^S^. 
and  (7-,  to  any  portion  of  the  sur- 
plus rents.  The  Commisnanert  of 
Charitable  Ihnatione  and  BequesU 
T.  De  aiffmL  245 

3.  In  the  year  1710,  certain  members 
of  Trinitarian  Protestant  Dissent- 
ing Congregations,  subscribed  large 
sums  of  money  for  charitable  pur- 
poses, and  executed  a  trust  deed  for 
the  management  of  the  Amd.  This 
deed  recited,  that  the  objects  of 
the  trust  were;  first,  to  support 
the  Protestant  Dissenting  interest 
against  unreasonable  prosecutions; 
secondly,  to  educate  yputh  designed 
for  the  ministry  amongst  Protes- 
tant Dissenters;  and  thirdly,  to 
assist  poor  Protestant  Dissenting 
Gongr^ations; — HM^  that  Unita- 
tarian  Protestant  Dissenters  were 
not  within  the  trusts.of  the  deed. 
The  Attorney-General  YJDrummond^ 

353 

4.  A  testatrix,  by  her  will,  bequeathed 
unto  W.  Y.  and  A,  0.  such  sum 
of  stock  as  she  might  be  in  posses- 
sion of  at  her  decease,  to  be  by 
them  applied  to  charitable  pur- 
poses according  to  her  instructions, 
deposited  with  A.  0.  It  appeared 
in  the  cause,  that  the  instructions 
to  A,  0,  were  verbal,  and  that  the 


application  of  the  fund  was  left 
to  his  own  discretion; — HMj  tkit 
there  was  a  good  charitable  be- 
quest, and  a  reference  was  diretted 
to  the  Master  to  settle  a  schemi  for 
the  distribution  of  the  fund. 

The  absence  of  express  provisions 
cannot  prevent  the  execution  of  a 
charitable  trust,  although  the  iund 
may  not  be  appropriated  to  the 
precise  charity  which  the  conor 
intended.  The  Commissioners  of 
Charitable  Donations  and  Befuests 
V.  SuUivan,  501 

CHILDREN. 

1.  SenMe,—^e  Statute  2  &  3  7ict  c. 
54,  does  not  enable  the  wifa  to  re- 
sist the  husband's  applicatioa  to  the 
Court  for  the  custody  of  Ms  chil- 
dren. Cors^is  V.  Corsdlis,        235 

2.  Where  several  estates  are  settled 
upon  children,  the  children  may 
recover  a  part  of  those  estates,  with- 
out showing  title  to  the  rest  of  the 
settled  properly.  Thompson  t.  Simp- 
ton.  459 

See  Interest. 
Portions. 

CLIENT. 
^S'e^  Solicitor. 

CONTRACT. 

A  party  cannot,  by  committing  a 
breach  of  contract,  divest  himself 
of  an  estate,  subject  to  incum- 
brances, and  acquire  a  new  interest 
discharged  of  those  incumbrances. 
Jones  y*  Kearney,  134 
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CO-PLAINTIFFS. 

Stmbkj  the  statement  in  the  bill,  that 
me  co-Plaintiff  had  purchased  in 
trust  for  another,  without  any  eyi- 
dence  of  that  fact,  was  sufficient, 
nd  the  bill  was  not  at  the  hearing 
open  to  any  objection  on  the  ground 
of  misjoinder.  Butler  r^  The  Eari  of 
tortariingUm,  20 

CORPOBATION. 

1.  A  devise  to  a  corporation  for  its 
oven  purposes,  though  void  at  law, 
is  good  in  equity.  The  Ineorporated 
Society  V.  Richards.  258 

2.  Ajidgment  obtained  by  confession 
against  the  old  corporation  of  D., 
subcequently  to  the  I6th  of  Fe- 
bnury,  1836,  is  not  conclusive 
agaiist  the  new  corporation,  in  a 
case  irhere  the  Court  is  doubtful 
whetier  the  demand  upon  foot  of 
whick  the  judgment  was  obtained, 
was  or  not  within  the  terms  of  the 
6  &  7  WilL  IV.  c.  100;  and  it  was 
held,  upon  an  information  filed  by 
two  of  the  burgesses  of  the  new 
corporation,  to  stay  the  issuing  of 
execution  against  the  goods  of  the 
corporation,  upon  foot  of  that  judg- 
ment, that  they  were  entitled  to 
have  an  issue  directed,  to  try  whe- 
ther or  not  it  was  originally  such  a 
demand,  as  came  within  the  provi- 
sions of  that  Act.  The  Attorney^ 
General  v.  7%£  Corporation  of  Dub- 
tin.  545 

COSTS. 
1.  Enrolment  of  decree  opened,  on 


payment  of  costs,  the  party  idjing 
upon  a  ground  not  stated  in  his  no- 
tice of  motion.  Lambert  v.  EiB,  74 

2.  Whereamatter  is  within  the  know- 
ledge of  a  Plaintiff,  and,  by  not  sti- 
ting  such  matter  correctly,  grest 
expense  is  incurred,  the  Plsintif 
must  pay  all  the  costs  thereby  oc- 
casioned. Field  y.  Lord  Donon^ 
more,  227 

3.  A  Defendant,  setting  up  is  bis 
defence  the  Statute  of  LimitidflBs, 
and  failing  therein,  decreed  to  psj 
BO  much  of  the  costs  of  the  cause 
as  was  incurred  by  such  defence. 
The  Ineorporated  Society  v.  Ridf 
ards.  256 

4.  Where  a  suit  is  rendered  neoeaniy 
by  any  difficulty  in  the  ooostractioii 
of  a  will,  the  costs  of  such  soit 
are  payable  out  of  the  estate,  the 
testator  having  himself  created  the 
difficulty.  The  Commieeieaen  ^ 
Charitable  Bonaiietu  r.  Cotter.  496 

5.  Quasre^  as  to  the  validity  of  a  mort- 
gage intended  to  secure  untaxed 
costs  already  incurred,  as  well  « 
costs  to  be  incurred.  LawUtt  t. 
ManefM.  SSI 

COVENANT. 
See  Renewal. 

CREDITOR'S  DEED. 

Where  a  debtor  enters  into  a  deed  of 
trust  for  the  benefit  of  his  crediton, 
it  is  not  absolutely  necesssiy  that 
every  creditor  seeking  for  the  be 
nefits  to  be  derived   thereonder 
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should  actually  subscribe  the  deed ; 
but  the  Court,  before  it  permits  a 
creditor,  who  has  not  executed,  to 
take  a  benefit  under  such  deed,  is 
bound  to  see  that  he  has  performed 
all  the  fair  conditions  of  the  deed; 
and  if  such  creditor  has  taken  any 
step  inconsistent  with  the  provi- 
sions of  the  deed,  he  will  be  held 
deprived  of  all  advantage  arieing 
therefrom.  Fidd  v.  Lord  Donough- 
more,  227 

CREDITOR'S  SUIT. 

1 .  In  a  bill  for  a  foreclosure  and  sale  of 
mortgaged  lands,  all  the  judgment 
creditors  of  the  mortgagor  are  ne- 
cessary parties,  whether  such  judg- 
ments are  prior  or  puisne  to  the 
Plaintiff's  demand,  and  whether 
they  are  a  lien  upon  legal  or  equi- 
table estates.  This  doctrine  rests 
upon  a  perfectly  valid  foundation, 
whether  referred  to  the  general 
principles  of  Courts  of  Equity,  or 
to  the  effect  of  the  Statute,  3  &  4 
Vict,  c  105,  s.  22.  RoUeston  v.  Mor- 
ton. 171 

2.  Where  there  is  a  devise  of  a  fee  sim- 
ple, with  an  absolute  power  to  raise, 
by  sale  or  mortgage,  sums  of  money 
for  certain  purposes,  and  in  the 
same  devise  are  contained  provi- 
sions enabling  the  trustee  to  give 
receipts  to  the  purchasers,  such 
trustee  sufficiently  represents  the 
estate  in  a  suit  for  a  sale,  though 
the  party,  to  whom,  subject  to  such 
power,  the  first  estate  of  inheri- 
tance was  limited,  is  not  a  party  in 


the  cause.  Keon  y.Magawly,     401 

3.  In  a  suit  for  the  administration  of 
the  real  and  personal  estate  of  a 
deceased  party,  an  account  of  rents 
and  profits,  received  since  the  de- 
ceased's death,  is  never  directed  at 
the  original  hearing. 

4.  Such  an  account  is  only  directed, 
when,  upon  the  cause  coming  back, 
a  necessity  for  it  is  apparent  Schom- 
berg  v.  Humfrey,  411 

CROSS  BILL. 
When  a  Defendant,  by  his  answer, 
sets  up  as  a  defence  to  the  Plain- 
tiff's case,  that  the  original  grant, 
in  relation  to  which  the  Plaintiff 
has  come  into  a  Court  of  Equity, 
ought  not  to  have  been  executed  : 
in  general  he  will  not  be  allowed  to 
impeach  the  grant  in  such  a  way, 
but  must  file  a  cross  bill.  Ker  v. 
Lord  Dungannon.  509 

CROWN. 
1.  Scire  facias  on  a  receiver's  recog- 
nizance, bearing  teste  the  l7th  of 
June,  1841,  and  issued  on  the  24th 
of  July,  1841.  Plea  :  that  the  re- 
cognizance was  acknowledged,  sub- 
ject to  a  certain  condition,  that  the 
receiver  should  account,  from  time 
to  time,  and  pay  over,  according  to 
the  direction  of  the  Lord  Chancel- 
lor, such  sum  as  should  by  any  of 
said  accounts  appear  to  be  in  his 
hands;  that  the  recognizance  was 
taken  for  the  secxirity  of  the  par- 
ties in  the  cause,  and  not  for  the 
performance  of  any  public  duty, 
or  the  payment  of  any  debt  really 


VOL.  I. 


2y 
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due  to  the  Crown;  the  plea  then 
averred,  that  the  receiver  passed 
his  final  account  on  the  25th  of 
July,  1820,  and  that  a  certain  ba- 
lance was  then  found  to  be  in  his 
hands ;  that  he  was  ordered  to  pay 
this  over;  that  he  did  not  do  so, 
but  made  default  thereof,  and  that 
thereupon  the  said  recognizance 
became  forfeited,  and  the  sum  so 
acknowledged  in  and  by  the  said 
recognizance  was  a  debt  due  and 
payable  by  the  space  of  twenty 
years  next  before  the  issuing  of  the 
said  writ  of  scire /acias.  The  plea 
then  alleged,  that  after  the  enrol- 
ment of  the  recognizance,  and  after 
the  said  default,  and  more  than 
twenty  years  before  the  issuing  of 
the  said  writ  of  scire  facias^  &a, 
the  said  sum  in  the  said  writ  men- 
tioned, &c.,  was  duly  paid  and  sa- 
tisfied, &c.,  &C. ; — Hddy  upon  spe- 
cial demurrer,  that  this  plea  could 
not  be  supported. 
2.  A  recognizance  to  the  Crown  is  not 
within  the  operation  of  the  8  Geo.  I. 
c.  4.  Regina  y,  Bayly.  213 

DEBTOR  AND  CREDITOR 

See  Chabge  of  Debts  upon  Real 
Estate. 
Cbeditob's  Deed. 
Cbeditob's  Suit. 
Limitations,  Statutes  of. 
Pbiobity. 

DECREE. 

The  Court  will  not  rehear  a  cause,  in 
which  the  decree  is  not  made  up  but 
remains  of  minutes.    The  CommiM" 


sionere  of  CkariUxble  DomUioiu  &itd 
Bequests  v.  Hunter,  544 

See  Enbolment. 

DEMAND. 
See  Renewal. 
Tenantbt  Act. 

DEED. 

1 .  In  the  construction  of  family  deeds, 
when  the  intention  is  plain  to  gire 
interest,  the  Court  is  botmd  to  ef- 
fectuate such  an  intention,  eren 
though  there  are  no  express  words 
to  that  effect  Clayton  y.  The  Etd 
ofGlengaU.  1 

2.  In  the  year  1710,  certain  member? 
of  Trinitarian  Protestant  Dissent- 
ing Congregations,  subscribed  large 
sums  of  money  for  charitable  pur- 
poses, and  executed  a  trust  deed  for 
the  management  of  the  fund.  This 
deed  recited,  that  the  objects  of 
the  trust  were;  first,  to  support 
the  Protestant  Dissenting  interest 
against  unreasonable  prosecutioni; 
secondly,  to  educate  youth  designed 
for  the  ministry  amongst  Protes- 
tant Dissenters;  and  thirdly,  to 
assist  poor  Protestant  Dissenting 
congr^ations; — Hddy  that  Unite- 
tarian  Protestant  Dissenters  were 
not  within  the  trusts  of  the  deed. 

To  aid  in  the  construction  of  such 
a  deed,  the  Court  will  receive  evi- 
dence of  the  acts  of  the  founders, 
but  not  of  their  opinions. 

Evidence  is  also  admissible,  to 
explain  the  signification  in  whidi 
ambiguous  words  or  expressions 
were  generally  understood  at  the 
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time  of  the  execution  of  the  deed 
TAeAtt&mey'General\.Drufninand. 

353 
See  Articles. 
Interest. 

DEVISE. 

See  Corporation. 
Will. 

DOWER. 

1 .  Where  a  testator  by  his  will  provides 
amply  for  his  widow,  giving  her  a 
portion  of  his  estate  for  her  life,  and 
also  an  annuity  charged  upon  his  ge- 
neral estate,  with  powers  of  distress 
and  entry  in  case  of  non-payment, 
and  there  was  also  contained  in  the 
will,  a  leasing  power  for  the  trus- 
tees thereof,  which  overrode  the 
entire  freehold  estate;  these  cir- 
cumstances were  held  sufficient  to 
indicatean  intention  to  exclude  the 
testator's  widow  from  her  dower. 
Haa  V.  Bin.  94 

2.  G.  B.y  by  his  will,  devised  his  fee 
simple  and  freehold  estates  to  T.  L, 
upon  trust,  to  pay  several  annui- 
ties, and  amongst  others,  an  annuity 
of  300/.  per  annum  to  21  L.  him- 
self^ his  heirs  and  assigns.  On  a 
bill  filed  by  the  widow  of  T.  Z., 
against  a  purchaser  of  T,  L?e  an- 
nuity of  300/L  per  annum,  seeking 
to  be  declared  entitled  to  dower  out 
of  it; — HMy  that  the  rent-charge 
was  but  an  equitable  interest,  and 
that  the  legal  and  equitable  estates 
not  being  commensurate,  the  widow 
could  not,  by  means  of  her  hus- 

2 


band's  legal  estate,  enforce  her  right 
of  dower  in  the  annuity  of  300^. 
per  annum. 

SembUy  the  Court,  however  anx- 
ious to  aid  the  wife's  equity  against 
the  300/.  per  annum,  has  no  jurisdic- 
tion to  take  the  whole  estate  into 
its  hands,  and  so  administer  it,  as 
to  pay  the  wife  a  third  of  the  300/. 
per  annum.  Lytter  v.  Mahony,  236 

ELECTION. 
See  Dower. 

ENROLMENT. 

1.  The  enrolment  of  a  decree  vacated 
on  the  ground  of  surprise.  Enraght 
V.  Fiixgerald,  72 

2.  Enrolment  of  decree  opened  on  pay- 
ment of  costs,  the  party  relying 
upon  a  ground  not  stated  in  his  no- 
tice of  motion.  Lambert  v.  HUl.   74 

3.  An  enrolment  on  9th  of  November 
of  a  decree  pronounced  on  the  2nd 
of  February,  is  insular,  being  con- 
trary to  the  rule  of  3l8t  of  March, 
1817.    Heron  r.  Stoikee.  76 

4.  Enrolment  of  decree  vacated.  The 
General  Order  of  the  31  st  of  March, 
1817,  is  not  rescinded  by  the  order 
of  the  21st  of  October,  1835.  Prac- 
tice under  the  former  General  Rule 
settled  by  making  the  order  men- 
tioned in  that  mle  a  ten-day  rule. 
Henn  v.  Bradshaw.  78 

ESTATE. 
See  Annuity. 
Articles. 
Contract. 
Devise. 
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See  Heir  at  Law. 
Renewal. 
Will. 

EVICTION. 
See  Grapt. 

EVIDENCE. 

1.  Discussion  of  the  principles  which 
regulate  the  admission  of  parol  evi- 
dence in  cases  of  satisfaction  :  and 
the  cases  of  Huret  v.  Beack,  Weal 
y.  Bice  J  Allen  y.  Booker,  and  Lloyd 
V.  Havetfy  considered 

HallvMiU.    94 

2.  In  the  year  I7l0,  certain  members 
of  Trinitarian  Protestant  Dissent- 
ing Congregations,  subscribed  large 
sums  of  money  for  charitable  pur- 
poses, and  executed  a  trust  deed 
for  the  management  of  the  fund. 
This  deed  recited,  that  the  objects 
of  the  trust  were;  first,  to  support 
the  Protestant  Dissenting  interest 
against  unreasonable  prosecutions ; 
secondly,  to  educate  youth  designed 
for  the  ministry  amongst  Protestant 
Dissenters;  and  thirdly,  to  assist 
poor  Protestant  Dissenting  congre- 
getions ; — Held,  that  Unitarian  Pro- 
testant Dissenters  were  not  within 
the  trusts  of  the  deed. 

To  aid  in  the  construction  of  such 
a  deed,  the  Court  will  receive  evi- 
dence of  the  acts  of  the  founders, 
but  not  of  their  opinions. 

Evidence  is  also  admissible,  to  ex- 
plain the  signification  in  which  am- 
biguous words  or  expressions  were 
generally  understood  at  the  time  of 


the  execution  of  the  deed.   Tk 
AUomey^Gtneral    v.    Dnwaml 

353 

EXONERATION  OF  PERSONAL 
ESTATE. 

See  Charge  of  Debts  upoh  keil 
Estate. 

*  FEME  COVERT. 

A  feme  covert  or  infiuit  is  just  ts 

much  bound  by  notice  as  an  adult 

A  feme  covert  is  bound  by  fhud 

in  a  Court  of  Equity,  as  if  she  were 

a  feme  sole.  Jonee  t.  Kearrun.  134 

See  Baron  and  Feme. 

FINES,  STATUTE  OF. 

1.  In  1770  the  lands  of  JT.  werebjdeed 
conveyed  to  F.  his  heirs  and  as- 
signs, upon  the  trusts  therein  meo- 
tioned ;  that  is  to  say,  to  the  owner 
thereof,  G,  T.,  for  life,  remainder 
to  his  son  H,  T.,  his  heirs  and  as- 
signs. In  1771  upon  the  marriage 
of  H,  T.  with  Z.  N.,  he  covenanted 
to  convey  the  lands  of  JT.,  amongst 
others,  within  six  months  after  the 
celebration  of  the  marriage,  upon 
trust,  that  the  same  shoidd  go  and 
be  vested  in  the  issue  of  the  said 
H.  71,  by  the  said  Z.  N^  and  that 
such  issue  should  also  be  entitled 
to  a  further  sum  of  lOOOH,  to  be 
charged  on  all  other  the  real  and 
personal  estates  of  the  said  K  T^ 
not  therein  comprised,  but  in  sach 
shares  and  proportions  as  the  said 
S.  T,  should  by  deed  or  will  ap- 
point, and  in  default  thereof,  as  tk 
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said  L.  i\r.,  in  case  she  survived 
H.  T.,  should  by  deed  or  will  ap- 
point, and  failing  such  direction, 
in  equal  shares. 

In  1780,  G.  T.  died  ;    in  1793, 
H,  T.and  L.N,  levied  fines  of  the 
lands  of  jr,j  in  which  F.  M.  was 
demandant.     In  1794,  H,  T.  and 
the  co-heirs  of  Y.  levied  fines  again 
of  those  lands,  in  which  F.  M.  was 
also  demandant;  in  Hilary  Term, 
1794,  recoveries  were  suffered  of 
the  same  lands,  F,  M.  being  the  te- 
nant to  i}ie  prcBcijDe,  and  H.  T»  and 
bis  eldest  son  and  heir  at  law,  E.  71, 
who  had  attained  his  age  of  twenty- 
one  years,  were  both  vouched.     In 
April,  1794,  a  dee^  was  executed 
between  If.  T.  of  the  first  part, 
F.  M.  of  the  second  part,  and  T.  S. 
of  the  third  part,  whereby  JI.  T. 
and  F.  M.  sold  and  conveyed,  in 
consideration  of  1000/.,  the  lauds  of 
JT.  to  T.  S.-t  his  heirs  and  assigns 
for  ever.     Subsequent  to  this  sale, 
B.  Z.,  the  eldest  son  of  jET.  T.,died, 
having  survived  one  of  his  brothers, 
another  of  the  children  of  ^.  T.  by 
Z.  N.  In  1 824,  T.  S.,  who  had  been 
in  possession  of  the  lands  of  JT.  un- 
der the  deed  of  1794,  died,  leaving 
those  lands  to  his  son  John^  his 
heirs  and  assigns.   In  1820»  JET.  T., 
who  survived  L.  N.,  died,  without 
having  executed  his  power  of  ap- 
pointment, leaving  M.  N.  71,  his  el- 
dest surviving  son,  his  heir  at  law, 
and  several  younger  children,  issue 
of  the  said  L.  N.  In  1 837,  M.  N.  T. 
and  the  other  younger  children  of 


JI.  T.  and  L.  N.,  filed  their  bill, 
praying  an  execution  of  the  articles 
of  1771  as  to  the  lands  of  ^.,  and 
seeking  to  set  aside  the  sale  so  made 
to  T.  S. :— The  fine  was  held  to 
have  no  operation  in  equity  to  pro- 
tect the  purchaser. 

Heldalaoj  that  If.  T.  was  a  trustee 
for  his  children,  and  that  the  tine 
could  not  give  to  the  purchaser  a 
benefit,  which  the  father  himself 
could  not  take. 

The  Statute  of  Fines  is  not  in  pari 
materia  with  the  Registry  Acts,  for 
fines  operate  adversely  against  every 
one,  which  is  not  so  as  to  the  Re- 
gistry Acts.  Thompson  v.  Simpson. 

459 

FORECLOSURE. 
See  Mortgage. 

FORFEITURE. 

See  Renewal. 

Tenantry  Act. 

GIFT  OVER. 
See  Vesting. 

GRAFT. 

Where  a  party  is  in  possession  of  pre- 
mises as  the  assignee  of  a  lease, 
subject  to  an  annuity,  amongst 
other  charges,  and,  pending  an  evic- 
tion for  nonpayment  of  rent,  enters 
into  a  new  agreement,  whereby, 
subject  to  the  right  of  redemption, 
he  is,  in  consideration  of  a  sum  of 
750/.,  to  get  a  lease  at  a  less  rent, 
to  commence  from  the  termination 
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of  the  nine  months  allowed  for  re- 
demption :  there  though  the  eject- 
ment proceeding  has  been  perfected, 
and  the  eviction  actuallj  had,  jet 
the  new  interest  is  a  graft  upon 
the  old,  and  as  such  subject  to  the 
annuity.    Janes  v.  Kearney,      134 

HEIR. 

Devise  of  real  estate  to  W.  R.  W.  and 
his  heirs,  upon  trust,  to  receive  the 
rents  and  profits,  and  apply  same 
in  discharge  of  the  testator's  debts 
and  l^acies,  and  afW  payment 
thereof,  to  convey  a  portion  of  said 
real  estate  to  testator's  brother, 
B.  W.y  for  his  life;  and  the  resi- 
due thereof,  and  the  part  so  devised 
to  R.  W.  after  his  decease,  to  such 
of  the  sons  of  W,  R.  W.,  as  should 
at  his  decease  be  his  second  son,  for 
life,  with  remainder  to  his  first  and 
other  sons  in  tail  male  with  re- 
mainder to  the  third,  fourth,  and 
every  other  son  of  W,  R.  W,  suc- 
cessively in  strict  settlement.  The 
will  concluded  thus,  '^  and  as  to  all 

my  personal  estate,  &c,  subject, 
however,  to  my  debts  and  lega- 
cies heretofore  bequeathed,  I  give 
and  bequeath  same  to  my  relative 
W.  R.  TF.,  whom  I  appoint  exe- 
cutor of  this  my  will,  and  also  in 
case  of  any  residue,  I  appoint  him 
my  residuary  legatee."  The  debts 
and  legacies  having  been  all  paid, 
and  R.  W.  having  died  in  the  life- 
time of  the  trustee,  W.  R.  W,, — 
HMy  that  the  intermediate  rents 
and  profits  of  the  real  estate  having 


been  undisposed  of  during  tibe  lif<; 
of  W.  R.  W.y  belonged  to  the  b6i 
at  law  of  the  testator.  TTtSt  t. 
WilU.  439 

See  RssmuAST  Clause. 
Surplus  Rbnts. 
Will. 

HUSBAND  AND  WIFE. 
See  Bahok  and  Feus. 

DOWBK. 

Feicb  Covsbt. 

INFANT. 

See  Children. 
Febie  Covert. 

INHERENT  JURISDICTION. 
See  Charity. 

INSOLVENT. 

A  ftmd  in  Court,  amounting  to  lOOQL 
the  property  of  a  married  womio. 
whose  husband  had  been  disdurg^ii 
as  an  insolvent,  ordered  to  be  ap- 
plied in  the  following  proportioas. 
6001.  to  the  wife  and  children,  m 
4001.  to  the  assignee  for  the  benefi; 
of  the  creditors,  the  Court  declic- 
ing  to  follow  the  rule  as  laid  down 
in  Brett  v.  GreenweU  (3  Youngt  i 
C.  230).     Napier  v.  Napier,    407 

INTENTION. 

See  Evidence. 
Interest. 
Term  for  Yeaks. 
Will. 
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INTEEEST. 

1 .  By  deeds  of  settlement  and  appoint- 
ment, a  sum  of  15,00(V.  was  charged 
for  three  daughters,  and  appointed 
to  them  in  equal  shares,  payable  at 
twenty-one  or  day  of  marriage,  with 
interest  from  the  death  of  the  fa- 
ther :  by  a  subsequent  deed,  whereby 
the  estates  were  resettled,  a  term 
of  five  hundred  years  was  created, 
one  of  the  trusts  of  which  was  to 
raise,  in  case  aU  the  three  daughters 
should  attain  their  respective  ages 
of  twenty-one  years  unmarried,  a 
sum  of  6000^.,  and  pay  to  each  of 
the  daughters  a  sum  of  2000/.,  in 
addition  to  the  portions  provided 
for  them  by  the  previous  deeds, 
with  a  proviso,  that  if  any  of  them 
should  happen  to  die  before  twenty 
or  marriage,  the  said  sum  of6000/., 
or  any  part  thereof,  should  not  be 
raised; — Hddy  upon  the  true  con- 
struction of  this  latter  deed,  that 
interest  on  the  additional  portions 
thereby  provided,  was  only  paya- 
ble from  the  time  when  the  young- 
est daughter  attained  twenty-one 
years,  the  deed  in  every  other  in- 
stance, in  which  it  was  intended 
that  interest  should  be  given,  hav- 
ing expressly  provided  for  the  pay- 
ment of  interest. 

In  the  construction  of  family 
deeds,  when  the  intention  is  plain 
to  give  interest,  the  Court  is  bound 
to  effectuate  such  an  intention,  even 
though  there  are  not  express  words 
to  that  effect. 

An  intention  apparent  on  the  face 


of  a  particular  clause,  that  sums, 
given  in  addition  to  portions  already 
provided,  should  bear  interest,  may 
be  controlled  by  the  general  inten- 
tion appearing  on  the  entire  instru- 
ment. Clayton  v.  The  Earl  of  Glen- 
gaU.  1 

2.  By  deed  of  settlement,  5000/.  was 
charged  upon  the  estates  comprised 
within    the    settlement,    for    the 
younger  children  of  the  marriage, 
and  A,  B.^  the  husband,  was  given 
a  power  of  appointment  amongst 
those  children.    A.  B.  by  his  will 
executed  the  power  so  given  to  him, 
by  giving  the  5000/.  to  his  four 
younger  children,  in  equal  shares, 
but  declared  these  shares  should 
not  vest  till  twenty-one,  or  mar- 
riage, and  that  in  case  of  any  share 
not  vesting,  it  should  go  to  the  sur- 
vivors, and  that  the  accruing  shares 
should,  in  like  manner  as  the  ori- 
ginal share,  go  over  to  the  survi- 
vors and  survivor.     He  also  di- 
rected that  interest,  at  six  per  cent, 
per  annum,  should  be  paid  the  said 
children  upon  their  respective  por- 
tions, until  the  same  became  vested. 
By  his  will,  he  gave  a  further  sum 
of  3000/.,  to  be  equally  divided  be- 
tween his  said  younger  children; 
share  and  share  alike,  and  subject 
to  the  same  limitations,  in  all  res- 
pects, as  thereinbefore  mentioned 
with  respect  to  the  said  sum   of 
5000/.; — Eddy  that  the  younger 
children  were  not  entitled  to  inte- 
rest upon  the  additional  sum  of 
3000/.,  until  they  had  attained  their 
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ages  of  twenty- one  years,  or  were 
married     Bredin  v.  Bredin.      494 

See  Leoact. 
Mortgage. 

INTERMEDIATE  RENTS. 

See  Heir. 

Residuart  Clause. 
Surplus  Rents. 

ISSUE. 

A  testator  having  translated  the  word 
**  issue,''  to  mean  children,  the  tech- 
nical meaning  of  that  word  is  there- 
by altered.  Ridgeway  v.  MunkU- 
trick.  84 

See  Corporation. 
Will. 

JUDGMENT. 

See  Corporation. 
Mortgage. 

LANDLORD  AND  TENANT. 

See  Renewal. 

Tenantry  Act. 

LEASE. 

See  Graft. 
Notice. 
Trustee. 

LEGACY. 

1.  A  father,  upon  the  marriage  of  his 
daughter,  executed  to  the  intended 
husband  his  bond,  with  warrant  of 
attorney  for  confessing  judgment 


thereon,  conditioned  for  the  pay- 
ment of  800^  by  instalments;  pin 
thereof  to  be  paid  during  his  life. 
and  the  residue  upon  his  deoeiBe; 
and  then  by  his  will  bequeathed  to 
his  said  daughter,  a  legacy  of  800/1; 
— ffeldj  that  this  legacy  to  tk 
daughter  could  not  be  oonsidfired 
as  a  satisfaction  of  the  debt  to  the 
husband,  and  that  parol  evidence 
was  not  admissible  to  show  that 
one  was  intended  by  the  teststor, 
to  be  a  satisfaction  for  the  other. 
HaUY.HiU.  94 

2.  R.  TF.,  by  her  will,  gave  to  her 
daughter,   R.   W.   1500^  to  her 
daughter  S.  W.  lOOCWL,  and  to  her 
daughter  C.  W.  120(WL,  ''the  siid 
respective  sums  to  be  paid  to  mj 
said  daughters  respectively*  oq 
their  respective  days  of  marriige, 
*^with  lawful  interest  thereof  to 
''  be  computed  from  the  day  of  mj 
decease  until  they  shall  be  re8pe^ 
tively  fully  paid." 
Held^  that  the  legacies  being  to 
be  paid  with  interest  were  vested, 
and  only  sounded  in  contingencT. 
and  that  the  Plaintiff^  as  the  per- 
sonal representative  of  R,  IF.  and 
C.  W.y  who  had  both  survived  the 
testator,  but  died  unmarried,  was 
entitled  to  their  respective  legacies. 
Vixe  V.  Stonetf.  337 

See  Anncity. 
Charity. 
Interest. 
Priority. 
Substitution. 
Will, 
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LIMITATION  OF  ESTATES. 

See  Remoteness. 
Will. 


LIMITATIONS,  STATUTES  OF. 

1.  Scire /aciaa  on  a  receiver's  recog- 
nizance, bearing  teste  the  17tli  of 
June,  1841,  and  issued  on  the  28th 
of  July,  1841.  Plea:  that  the  re- 
cognizance was  acknowledged,  sub- 
ject to  a  certain  condition,  that  the 
receiver  shoidd  account,  from  time 
to  time,  and  pay  over,  according  to 
the  direction  of  the  Lord  Chancel- 
lor, such  sum  as  should  by  any  of 
said  accounts  appear  to  be  in  his 
hands;  that  the  recognizance  was 
taken  for  the  security  of  the  par- 
ties in  the  cause,  and  not  for  the 
performance  of  any  public  duty,  or 
the  payment  of  any  debt  really  due 
to  the  Crown ;  the  plea  then  averred 
that  the  receiver  passed  his  final 
account  on  the  25th  of  July,  1820, 
and  that  a  certain  balance  was  then 
found  to  be  in  his  hands;  that  he 
was  ordered  to  pay  this  over;  that 
he  did  not  do  so,  but  made  default 
therein,  and  that  thereupon  the 
said  recognizance  became  forfeited, 
and  the  sum  so  acknowledged  in 
and  by  the  said  recognizance  was  a 
debt  due  and  payable  by  the  space 
of  twenty  years  next  before  the  is- 
suing of  the  said  writ  of  teirefa- 
das.  The  plea  then  alleged,  that 
after  the  enrolment  of  the  recogni- 
zance,' and  after'  the  said  default, 
and  more  than  twenty  years  before 


the  issuing  of  the  said  writ  of  9eire 
faetoBj  &c,  the  said  sum  in  the  said 
writ  mentioned,  hc^  was  duly  paid 
and  satisfied,  &a  &c. ; — HdcL,  upon 
special  demurrer,  that  this  plea 
could  not  be  supported. 

A  recognizance  to  the  Crown  is 
not  within  the  operation  of  the  8 
Geo.  I.  c.  4. 

The  period,  from  which  the  twenty 
years  specified  in  the  Statute  8 
Geo.  I.  c  4,  are  to  be  reckoned,  is 
the  issuing  of  the  writ,  and  not  the 
day  upon  which  it  bears  teste.  Be- 
gina  v.  Ba^y.  213 

2.  21  M^  in  1764,  upon  his  marriage 
covenanted  to  settle  certain  estates 
upon  trust  for  himself  for  life,  with 
remainder  (subject  to  a  jointure  of 
150/1  per  annum  for  his  intended 
wife,  in  case  she  survived),  to  his 
children  in  strict  settlement^  with 
an  ultimate  remahider  to  his  own 
right  heirs;  but  in  case  he  should 
die  without  issue,  or  making  a  will, 
then  to  jr.,  her  heirs  and  assigns. 
In  1773,  T.  M.y  having  previously 
acqidred  other  estates,  and  being 
then  without  issue,  made  his  will, 
and  thereby,  after  charging  **hi8 
tmsettled  real  estate"  with  his  debts 
and  legacies,  gave  the  rest  and  re- 
sidue of  his  said  unsettled  real  es- 
tate to  his  wife,  Jane  ilf.,  for  life, 
with  remainder  to  the  Incorporated 
Society  for  promoting  Protestant 
Charter  Schools  in  Ireland,  and 
their  successors  for  ever.  In  1774, 
T.  M.  died.  In  1801,  Jane  ilf.,  who 
had  paid  ofi"  the  charges  and  lega- 
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Ucti!:.  tr^^d  '»1  iMT  intermit  «f  vii 
Jjb  1^1).  /Me  it  <Lh<L     La  l»r^i 

J.  N.  JL,  in  ft  <xfiTe«poDde»x:  wl^'.h 
]m  faftd  witfa  th«  iy^ektT.  wbast  he 
o«d  i»r/t  «lmit  1^  li^t  of  the  Sc^ 
CMty  to  the  citet«  was  free  firun 
d^jttht,  ftJwsTC  ftoted,  that  he  was 
re^7  to  aoQCNuat,  awl  had  no  fur- 
ther elaiiD  agajnft  the  eatale,  than 
what  wooJd  appear  due  on  foot  of 
nich  aa  aoovunt  In  1822,  y.  N.  ML 
died,  and  by  hif  will  deriaed  r.JtV 
«0tatet  amongtt  others,  aa  hia  own, 
upon  certain  tnuta.  After./.  N.  BJ*m 
death,  a  aitit  waa  instituted  to  carrj 
the  tnifta  of  hia  will  into  effect, 
and  in  that  tuit,  the  Incorporated 
Societjfiled  a  charge,  churning  the 
estate;  the  Master,  howerer,  re- 
ported against  them,  and  that 
J,  N.  B,  was,  at  the  time  of  his 
death,  seised  in  fee  of  the  estates; 
in  pursuance  of  that  report,  a  de- 
cree and  sale  were  had,  under  which 
O.  N.  became  the  purchaser  of  a 
portion  of  T.  Jf.'s  estate. 

In  asnit  bj  the  Incorporated  So- 
ciety, commenced  in  1837; — Held^ 
that  the  possession  of  J,  N.  B, 
and  his  representative,  was  not  an 
adverse  possession,  within  the  15th 
section  of  the  3  &  4  Will  IV.  c.  27, 
at  the  time  of  the  passing  of  that 
Act,  and,  as  the  bill  was  filed  with- 
in five  years,  the  Act  must  be  con- 
sidered as  not  to  have  operated. 


14t£ 


3A-^- 


••• 


in  any  of  die 


by  that  analogyto  thaar  Aca^  ▼. 
equity  applied  in  sD 
and  smidfe,  they  worid 
to  have  been  inrlndffd 
enactments  of  the  3  &  4  WH  7 
c.  27,  but  rather  ^ipear  to  Y^- 
been  a  eanu  otttwrt. 

The  evidence  of  Mr.  ^  die  9  •. 
citor  of  the  Society,  was  r^ecto: « 
far  as  it  was  offered  to  prore  n 
acknowledgment  by  .^  iVl  &  of  :i- 
title  of  the  Incorponted  Sodcr.. 
The  Incorporated  Society  t.  lUAtrS*. 

3.  In  1 770  the  lands  ofJT.  were  by  ^-c 
conveyed  to  Fl,  his  heirs  and  as^i  jia 
upon  the  trusts  therein  mentSooed ; 
that  is  to  say,  to  the  owner  theroeC 
G.  T,y  for  life,  remainder  to  his  sac 
H,  T,y  his  heirs  and  assigns.    In 
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1771,  upon  the  marriage  of  iT.  71 
with  L,  N.y  he  covenanted  to  cod- 
Tej  the  lands  of  ^.  amongst  others, 
within  six  months  after  the  celebra- 
tion of  the  marriage,  upon  trust, 
that  the  same  should  go  and  be 
vested  in  the  issue  of  the  said  H.  71, 
by  the  said  L,  N,^  and  that  such 
issue  shoidd  also  be  entitled  to  a 
further  sum  of  1 000/.,  to  be  charged 
on  all  other  the  real  and  personal 
estates  of  the  said  H,  71,  not  therein 
comprised,  but  in  such  shares  and 
proportions  as  the  said  H.  T,  should 
by  deed  or  will  appoint,  and  in  de- 
fault thereof,  as  the  said  L.  N,j  in 
case  she  survived  H.  71,  should  by 
deed  or  will  appoint,  and  failing 
such  direction,  in  equal  shares.  In 
1780,  Q.  T.  died;  in  1793,  H.  T. 
and  L,  N,  levied  fines  of  the  lands 
of  JC^  in  which  F.  M.  was  deman- 
dant; in  1794,  H.  T.  and  the  co- 
heirs of  T.  levied  fines  again  of  those 
lands,  in  which  F,  M,  was  also  de- 
mandant ;  in  Hilary  Term,  1794, 
recoveries  were  suffered  of  the  same 
lands,  F.  M,  being  the  tenant  to  the 
prcecipe^  and  H,  71  and  his  eldest 
son  and  heir  at  law,  B.  7*.,  who 
had  attained  his  age  of  twenty-one 
years,  were  both  vouched.  In  April, 
1794,  a  deed  was  executed,  between 
H.  T.  of  the  first  part,  F.  M.  of  the 
second  part,  and  T,  8.  of  the  third 
part,  whereby  ZT.  71  and  F,  M.  sold 
and  conveyed,  in  consideration  of 
1000/.,  the  lands  of -X;  to  F,  S.,  his 
heirs  and  assigns  for  ever.  Subse- 
quent to  this  sale,  E.  71,  the  eldest 


son  of  H,  71,  died,  having  survived 
one  of  his  brothers,  another  of  the 
children  of  iT.  T.  by  L.N.  In  1824, 
T.  S.,  who  had  been  in  possession 
of  the  lands  of  JS^,  under  the  deed 
of  1794,  died,  leaving  those  lands  to 
his  son  Jahfiy  his  heirs  and  assigns. 
In  1820  H.  71,  who  survived  L.  N., 
died  without  having  executed  his 
power  of  appointment,  leaving 
M.  N,  T.  his  eldest  surviving  son, 
his  heir  at  law,  and  several  younger 
children,  issue  of  the  said  L.  N, ; 
in  1837,  M.  N.  T.  and  the  other 
younger  children  o£H.  T.  and  L,  N. 
filed  their  bill,  praying  an  execu- 
tion of  the  articles  of  1771  as  to 
the  lands  of  X,^  and  seeking  to  set 
aside  the  sale  so  made  to  T.  S. : — 
ffeldy  that  the  Plaintiffs  were  with- 
in time,  and  not  bound  by  any  Sta- 
tute of  Limitation;  and  that  the 
2Sth  section  of  the  Statute  3  &  4 
WiU.  IV.  c  27,  did  not  apply,  until 
the  time,  when  the  party  seeking 
the  remedy  himself  became  entitled 
in  possession. 

SemUey  unless  a  man  is  a  mere 
trustee  on  express  trusts,  time  will 
run  from  the  conveyance;  but 
where  a  party  is  entitled  in  remain- 
der, he  cannot  be  boimd  before  the 
period  when  his  right  to  possession 
accrues.  Thompton  v.  Simpgan.  459 

MASTER. 

It  is  not  sufficient  for  a  report  ascer- 
taining that  a  party  is  a  trustee 
within  the  1  Will.  IV.  c.60,  to  state 
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merely  that  such  jiarty  is  a  trustee; 
the  documents,  which  make  out  the 
trust,  must  be  stated  on  the  face 
of  the  report.  In  re  Pwrdon.    500 

MERGER. 
See  Dower. 

MISJOINDER. 
See  Co-plaintiffs. 

MONEY. 

Set  Babom  and  Fbbcb. 
Insolvenct. 

MORTGAGE. 

1 .  In  a  bill  for  a  foreclosure  and  sale  of 
mortgaged  lands,  all  the  judgment 
creditors  of  the  mortgagor  are  ne- 
cessary parties,  whether  such  judg- 
ments are  prior  or  puiene  to  the 
Plaintiff's  demand,  and  whether 
they  are  a  lien  upon  legal  and  equi- 
table estates.  This  doctrine  rests 
upon  a  perfectly  valid  foundation, 
whether  referred  to  the  general 
principles  of  Courts  of  Equity,  or 
to  the  effect  of  the  Statute  3  &  4 
Yict  c.  105,  s.  22.  BoUestan  y.  Mor- 
ton. 171 

2.  In  1824,  B.  E.  L,  was  appointed  the 
solicitor  for  W.  if.,  and  also  em- 
ployed as  an  agent  for  the  purpose 
of  repurchasing,  or  redeeming  cer- 
tain annuities,  which  had  been 
granted  by  W,M,  In  1825,iB.  E.L.y 
at  his  o w  n  suggestion,  was  appointed  ' 


the  irrevocable  land  agoit  and  re- 
ceiver of  W,  M^  in  order  to  induce 
certain  of  the  anmutants  to  mike 
reductions  in  their    claims,  iDd 
B.  £  L.  from  that   period,  nntQ 
May,  1838,  furnished  various  ic- 
counts,  as  such  agent  and  solicitor* 
which  accounts  were,  from  time  to 
time,  settled  and  signed  as  betweai 
W.  M.  and  B.  E.  L.    In  1830, 
B,  E.  //.,  whilst  still  in  the  employ- 
ment of  W,  if.,  took  an  assignment 
of  one  of  the  annuities  for  his  own 
benefit,  having  paid  a  less  sum  tian 
that  which  had  been  agreed  upoa 
by  the  deed  for  its  repurchase.  In 
1838,  B.  E,  L.  obtained  a  loan  of 
12,000t  for  JT.  M^  JT,  Mh  son, 
•71  A.  JIf.,  joining  in  the  secoritj; 
this  loan  was  made  at  five  and  a 
half  per  cent  per  annum,  and  the 
deed  contained  mutual  covoiants, 
binding  the  lender  on  the  one  hind, 
not  to  call  in,  and  the  borrower  on 
the  other,  not  to  pay  off  the  loan 
for  ^^^  years.    In  1838,  and  con- 
temporaneously with  the  other  deed 
of  mortgage,  B,  E.  L.  obtained  % 
mortgage  of  the  equity  of  redemp- 
tion, to  secure  a  sum  of  6250^  at 
six  per  cent,  per  annum.  This  deed 
contained    no    clause    restraining 
B,  E,  Z.  from  calling  in  the  money. 
It  also  appeared,  that  a  portion  of 
this  sum  was  intended  to  secnre 
untaxed  costs  already  incurred,  as 
well  as  costs  to  be  incurred. 

In  1839,  the  original  bill  in  these 
causes  was  filed  by  B,  E.  L^  praj- 
ing  a  foreclosure  of  his  mortgage  of 
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1838,  and  for  liberty  to  redeem  the 
prior  mortgages. 

In  1840  fr,  M.,  and  his  son, 
J.  A.  M,,  filed  a  cross  bill,  impeach- 
ing the  mortgage  and  the  two  ac- 
counts, upon  foot  of  which  the  ba- 
lance, for  which  it  was  given,  was 
struck,  and  also  praying  to  be  de- 
clared entitled  to  the  befiefit  of  the 
purchase  made  by  B,  E.L.ial  830 ; 
— Held,  the  prior  mortgagees  de- 
clining to  be  redeemed,  that  the 
original  bill  should  stand  dismissed 
as  against  them  with  costs,  and 
that  the  original  would  also  have 
been  dismissed  as  against  Jf\  M, 
and  •/.  A.  M.,  were  it  not  for  the 
accounts  prayed  by  the  cross  bill. 

Semble.  B,  E,  L.  is  not  entitled 
to  a  sale  of  the  equity  of  redemp- 
tion. 

Quuere^  as  to  the  validity  of  the 
mortgage  as  a  security  for  the  costs 
included  therein;  and  also  as  to 
the  right  to  charge  interest  upon 
the  said  costs  from  the  date  of  the 
deed.    Lawless  v.  Mansfidd,     557 

MOTION. 
See  Emholment. 

NOTICE. 

1.  A  party  claiming  title  under  a 
lease,  or  any  instrument,  is  pre- 
sumed to  know  the  title  tmder 
which  he  takes,  and  the  circum- 
stances connected  with  it,  unless 
he  can  show  the  contrary.  Buder 
V.  The  Earl  of  PortarlingUm.       20 


2.  A  feme  covert  or  infant  is  just  as 
much  bound  by  notice  as  an  adult. 
Jones  V.  Kearney,  134 

3.  A  testator  bequeathed  certain  lease- 
holds to  trustees  upon  trust,  out  of 
the  yearly  rents  and  profits,  to  pay 
an  annuity  of  300/.  to  his  wife  for 
her  life,  and  subject  thereto  to  ap- 
ply certain  sums  for  the  mainte- 
nance of  his  grandson  A.  T,  until 
he  attained  the  age  of  twenty-one, 
and  then  to  permit  his  grandson 
A,  T,  to  take  the  profits  thereof 
for  and  during  his  life ;  and  from 
and  after  his  decease  to  permit  the 
person,  who,  for  the  time  being, 
would  take  by  descent  as  heirs  male 
of  the  body  of  the  said  A.  T.  his 
grandson,  to  take  the  profits  thereof 
until  some  such  person  should  at- 
tain the  age  of  twenty-one  years, 
and  than  to  convey  the  same  to  such 
person  so  attaining  the  age  of  twenty- 
one  years ;  but  if  no  such  person 
should  live  to  attain  the  age  of 
twenty-one  years,  then  to  permit 
such  persons,  successively,  who,  for 
the  time  being,  would  take  by  de- 
scent as  heirs  male  of  the  body  of 
B.y  the  testator^s  son,  to  receive  the 
rents  until  some  such  person  shotdd 
attain  the  age  of  twenty-one  years, 
and  then  to  convey  the  same  to  such 
heir  male  first  attaining  that  age, 
his  executors,  &c. ;  and  by  the  will 
a  limited  leasing  power  over  those 
leaseholds  was  given  to  the  trustees, 
until  some  person  should  be  enti- 
tled to  an  assignment  of  them. 

The  testator  appointed  the  trus- 
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tees  to  be  executors  of  bis  will,  and 
gave  to  one  of  them,  E,  K^  whom 
he  directed  should  act  as  agent  to 
the  trust  estate,  an  annuity  of  lOCML 
per  annum.  B.y  the  testator's  son, 
died  in  his  life-time,  and  at  the  death 
of  the  testator,  in  1771,  A.  T.  his 
grandson,  and  the  testator's  two 
daughters,  were  his  sole  next  of 
kin.  A.  71,  after  he  attained  his 
age,  continued  to  employ  £1,  K.  as 
his  agent,  and  in  1794  he  granted 
to  him  a  lease  of  part  of  the  trust 
estate,  not  according  to  the  condi- 
tions of  the  leasing  power;  and  this 
lease  was  expressed  to  be  made 
partly  in  consideration  of  the  rent 
and  covenants,  and  partly  of  the 
services  rendered  by  the  lessee 
E.  K,  In  1800,  six  years  after  the 
date  of  the  lease,  it  was  assigned  to 
R,  N.<,  under  whom  the  Plaintiff 
claimed,  in  consideration  of  a  sum 
of  2900^. 

Jffeld^  that  there  was  sufficient  on 
the  face  of  the  lease  itself,  to  put 
the  purchaser  on  inquiry  as  to  the 
nature  of  the  transaction  between 
his  vendor  and  the  lessor,  and  that 
therefore  he  must  be  treated  as  the 
lessor  himself.  Ker  v.  Lord  Dun- 
gamum.  509 

*See  Renewal. 

Tenantry  Act. 

NE  EXEAT  REGNO. 

Before  issuing  a  writ  ofne  exeat  regno^ 
the  Court  requires  something  very 
explicit  upon  which  to  act,  and  will 
not  grant  the  writ  against  a  party, 


on  a  presumed  intention  to  be  col- 
lected from  ambiguous  expreanoi& 
which  might  only  mean,  that  the 
party  intended  to  quit  his  im- 
denoe  for  another  within  the  comi- 
try.    Dariey  v.  NiekoUon.         66 

NON-ALEENATION  ACT. 
(6  &  7  Will.  IV.  c  100> 

A  judgment  obtained  by  confession 
against  the  old  corporation  of  D. 
subsequently  to  the  I6th  of  F^ 
bruary,  1836,  is  not  oondnsiTe 
against  the  new  oorporaticHi,  is  t 
case  where  the  Court  is  donbtfol 
whether  the  demand  upon  foot  of 
which  the  judgment  was  obtained, 
was  or  not  within  the  terms  of  the 
6  &  7  WilL  IV.  c  100;  and  it  wi< 
held,  upon  an  information  filed  bj 
two  of  the  burgesses  of  the  new 
corporation,  to  stay  the  issiuiig  o^ 
execution  against  the  goods  of  the 
corporation,  upon  foot  of  that  judg- 
ment, that  they  were  entitled  to 
have  an  issue  directed,  to  tiy  whe- 
ther or  not  it  was  originally  snch  t 
demand,  as  came  within  the  provi- 
sions of  that  Act.  The  AUonm- 
General  v.  The  Corporatum  ofDnh- 
lin.  545 

NOTICE  OF  MOTION. 

See  Costs. 
Enbolmbnt. 

PARENT  AND  CHILD. 

See  Appointment. 
Children. 
Interest. 
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PAROL  EVIDENCE. 
See  Evidence. 

PARTIAL  PERFORMANCE. 
See  Vendor  and  Purchaser. 

PARTIES. 

1 .  In  a  bill  for  a  foreclosure  and  sale 
of  mortgaged  lands,  all  the  judg- 
ment creditors  of  the  mortgagor  are 
necessary  parties,  whether  such 
judgments  are  prior  or  puisne  to 
the  Plaintiff's  demand,  and  whether 
they  are  a  lien  upon  legal  or  equi- 
table estates.  This  doctrine  rests 
upon  a  perfectly  valid  foundation, 
whether  referred  to  the  general 
principles  of  Courts  of  Equity,  or 
to  the  effect  of  the  Statute  3  &  4 
Vict  c.  1 05,  s.  22.  BoUestm  v.  Mor- 
ton.  171 

2.  Where  there  is  a  devise  of  a  fee  sim- 
ple, with  an  absolute  power  to  raise, 
by  sale  or  mortgage,  sums  of  money 
for  certain  purposes,  and  in  the 
same  devise  are  contained  provi- 
sions enabling  the  trustees  to  give 
receipts  to  the  purchasers,  such 
trustee  sufficiently  represents  the 
estate  in  a  suit  for  a  sale,  though 
the  party,  to  whom,  subject  to  such 
power,  the  first  estate  of  inheri- 
tance was  limited,  is  not  a  party  in 
the  cause.  Keon  v.  Magatdy.     401 

See  Co-plaintiffs. 

PERSONAL  ESTATE. 

See  Charge  of  Debts  upon  seal 
Estate. 
Priority. 


PETTY  BAG  SIDE. 

See  Crown. 

Limitations,  Statutes  of. 

PLEADING. 

See  Co-Plaintiffs. 
Creditor's  Suit. 
Cross  Bill. 
Crown. 

ENROLBiENT. 

Limitations,  Statutes  of. 

Misjoinder. 

Parties. 

PORTIONS. 
See  Interest. 

POWER. 
^0  Appointbibnt. 

PRACTICE. 

1.  In  a  suit  for  the  administration  of 
the  real  and  personal  estate  of  a  de- 
ceased party,  an  account  of  rents  and 
profits,  received  since  the  deceased's 
death,  is  never  directed  at  the  ori- 
ginal hearing. 

Such  an  account  is  only  directed, 
when,  upon  the  cause  coining  back, 
a  necessity  for  it  is  apparent. 
Schomberg  y.Humfrey,  411 

2.  It  is  not  sufficient  for  a  report  as- 
certaining that  a  party  is  a  trustee 
within  the  1  WilL  lY.  c  60,  to  state 
merely  that  such  party  is  a  trustee ; 
the  documents,  which  make  out  the 
trust,  must  be  stated  on  the  face  of 
the  report.     In  rePurdon,        500 
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See  Account. 

Baron  and  Feme. 

Costs. 

CsBDiTOB^s  Suit. 

Enrolment. 

Insolvent. 

Rehearing. 

PRINCIPAL  AND  AGENT. 

See  Agent. 
Solicitor. 
Notice. 
Trustee. 

PRIORITY. 

1.  A  testator  devised  a  freehold  es- 
tate to  his  wife,  and  in  addition 
thereto  an  annuity  of  1 OQQL  for  her 
life,  charged  upon  all  his  real  es- 
tate, except  the  portion  before  de- 
vised to  her;  and  directed  that  the 
first  payment  thereof  should  be 
made  on  the  first  of  the  gale  days, 
which  should  occur  after  his  de- 
cease: and  he  empowered  her  to 
take  all  remedies  for  the  recovery 
thereof,  as  in  case  of  rent  service 
were  usuaL>  The  testator  then 
charged  all  his  debts  upon  his  real 
estate  (except  the  portion  thereof 
devised  to  his  wife)  in  aid  of  his 
personal  estate;  and  then  devised 
another  annuity  of  100/.  to  his  sis- 
ter, and  two  annuities,  one  of  80^, 
and  the  other  of  50^.  to  two  of  his 
servants,  in  the  very  same  terms, 
that  he  had  before  employed  in  the 
gift  of  the  annuity  to  his  wife.  In- 
tervening, however,   before  these 


two  latter  annuities  the  testamr 
bequeathed  several  pecuniary  kgi- 
cies,  which  he  charged  upon  all  Im 
real  estates,  except  that  portion  de- 
vised to  his  wife; — Held^  up<m  the 
true  construction  of  this  wiU,  tfaat 
the  annuitants  w»e  not  entitled 
to  any  priority  over  the  l^tee^ 
Creed  v.  Creed.  416 

2.  A  testator  by  his  will,  which  was 
confined  exclusively  to  real  estates, 
ailker  devising  same  among  the  se- 
veral members  of  his  &mily,  con- 
cluded by  **  desiring  that  all  his 
just  debts  should  be  paid  is  soon 
as  convenient  after  his-  deoetsef 
HeM  that  under  this  will,  the  debts 
of  the  testator  were  charged  geoe- 
rally  upon  his  real  estate. 

Whenever  debts  are  directed  tobe 
paid,  they  become  a  primary  chaige 
on  the  fund,  out  of  which  thej  are 
so  directed  to  be  paid,  unless  there 
is  something  in  the  will  to  cooBoe 
the  generality  of  the  charge.  Hard- 
ing V.  Grady.  429 

PURCHASER. 
See  Vendor  and  Purchases. 

REAL  ESTATE. 

See  Charge  of  Debts  oh  bxal  Es- 
tate. 
Will. 

RECOGNIZANCE, 

See  Crown. 

Limitations,  Statutes  or. 
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REDEMPTION. 

See  MOKTGAGE. 

REHEARING. 

The  Court  will  not  rehear  a  cause  in 
which  the  decree  is  not  made  up, 
but  remains  in  minutes.  The  Com- 
missioners of  Charitable  Donations 
and  Bequests  y.  Hunter,  544 

REMOTENESS. 

1 .  A  testator,  by  a  codicil  to  his  will, 
having  devised  certain  lands  to 
trustees  for  charitable  purposes, 
and  having  recited,  that  the  said 
lands  were  then  let  at  a  clear 
yearly  rent  of  237/.,  which  he  di- 
rected to  be  appropriated  in  the 
particular  manner  specified  in  the 
codicil,  for  the  maintenance  of  an 
alms-house,  &c.  &c.,  declared,  that 
in  the  event  of  there  being  an  in- 
crease in  the  rents,  by  any  new 
letting,  the  surplus  so  to  arise 
should  go  to  the  only  use  and  be- 
hoof of  the  person  or  persons  of  the 
S.  and  C.  families,  who,  for  the 
time  being,  should  be  lord  or  lords, 
lady  or  ladies,  of  the  manor  of  D. ; 
and  in  case  the  said  families  did  not 
.  protect  the  said  charities,  or  if  the 
said  families  should  become  extinct, 
then,  and  in  either  of  said  cases, 
the  trustees  were  to  apply  the  said 
surplus  rents  in  addition  to  the 
former  provision  for  the  charity. 
After  the  death  of  the  testator,  the 
families  of  S.  and  (7.  sold  the  manor 

VOL.  I.  2 


of  D.  On  a  bill  filed  by  the  Com- 
missioners of  Charitable  Donations, 
to  carry  into  efiect  this  codicil; — 
Heldy  that  as  the  gift  of  the  sur- 
plus rents  to  the  members  of  the 
S.  and  C,  families  was  a  clear  equi- 
table devise  in  fee,  that  the  gift 
over  to  the  trustees  for  the  charity 
was  too  remote.  The  Commission' 
ers  of  Charitable  Donations  and  Be- 
quests V.  De  Clifford,  245 
2.  A  testator  bequeathed  certain  lease- 
holds to  trustees  upon  trust,  out  of 
the  yearly  rents  and  profits,  to  pay 
an  annuity  of  .300/.  to  his  wife  for 
her  life,  and  subject  thereto  to  ap- 
ply certain  sums  for  the  mainte- 
nance of  his  grandson  A.  T.  until 
he  attained  the  age  of  twenty -one, 
and  then  to  permit  his  grandson 
il.  21  to  take  the  profits  thereof  for 
and  during  his  life;  and  from  and 
after  his  decease  to  permit  the  per- 
son, who,  for  the  time  being,  would 
take  by  descent  as  heirs  male  of 
the  body  of  the  said  A,  71  his  grand- 
son, to  take  the  profits  thereof  un- 
til some  such  person  should  attain 
the  age  of  twenty-one  years,  and 
then  to  convey  the  same  to  such 
persons  so  attaining  the  age  of 
twenty-one  years;  but  if  no  such 
person  should  live  to  attain  the  age 
of  twenty-one  years,  then  to  per- 
mit such  persons,  successively, 
who,  for  the  time  being,  would 
take  by  descent  as  heirs  male  of 
the  body  of  B,^  the  testator\s  son, 
to  receive  the  rents  until  some  such 
person   should  attain  the   ago   of 
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twenty-one  years,  and  then  to  con- 
vey the  same  to  such  heir  male  first 
attaining  that  age,  his  executors, 
&c;  and  by  the  will  a  limited 
leasing  power  over  those  leaseholds 
was  given  to  the  trustees,  until 
some  person  should  be  entitled  to 
an  assignment  of  them. 

SemMe,  that  this  limitation  over 
after  the  life  estate  to  the  testator's 
grandson  A,  T.,  was  void  for  re- 
moteness, and  as  the  first  gift  is 
void,  all  the  subsequent  limitations, 
founded  upon  it,  must  fail. 

Where  a  gift  includes  in  one  de- 
scription persons  capable  and  per- 
sons incapable,  by  reason  of  re- 
moteness, the  entire  gift  is  void, 
and  the  Court  will  not  so  remodel 
the  will  as  to  support  such  of  the 
bequests  as  were  not  too  remote, 
while  it  rejects  the  rest 

Where  the  limitations  of  an  es- 
tate, which  are  valid,  have  annexed 
to  them  trusts  for  accumulation, 
which  are  in  their  creation  invalid  by 
reason  of  their  indefiniteness,  the 
Court,  when  dealing  with  the  in- 
strument, will  not  support  the 
trusts  for  accumulation  so  far  as 
the  testator  might  have  carried 
them,  but  will  reject  them  altoge- 
ther. Kerx.Lord  Dungamton,  509 

RENEWAL. 

By  indenture  of  lease  of  the  22nd  of 
April,  1727,  X.  granted  the  lands 
of  Raheen  to  (7.  for  three  lives,  with 
a  covenant  for  perpetual  renewal, 


on  the  payment  of  a  fine  of  25^  <n 
the  fall  of  each  life.     In  1794,  the 
interest  of  C.  having  vested  as  to 
one  moiety  in  G«,  and  as  to  the 
other  moiety  in  P.  F.  L.  and  Z, 
a  renewal  was  granted  to  (?.P.  F.L 
and  ^.,  their  heirs  and  assigns.  In 
1816,  one  of  the  euhU  que  wea  diei 
In   1822,  G.  wrote  to  the  agent 
of  the  lessor,  to  inquire  the  lives 
in  the  renewal  of  1794»  and  whe- 
ther any  of  them  had  fidlen.    In 
March,   1824,  G.  again  wrote  to 
make  the  same  inquiries,  and  in 
December,  1824,  P^  who  was  in 
the  habit  of  paying  the  head-rent 
of  his   own  and    Y.  L.  and  ZV 
moiety  (L.  and  Z.  being  out  of  the 
country),  wrote  to  the  agent,  say- 
ing, that  he  was  content  to  ad(^'t 
the  agent's  account  of  the  time  of 
the  death  of  the  cestui  que  vie,  and 
to  know  the  amount  of  his  share 
of  the  fine;  to  this  letter  the  agent 
replied,  that  P.'«  moiety  was30£.6<.. 
but  that  he  could  not  take  anytlung 
less  than  the  entire  fine.     On  the 
10th  of  December,   1824,  P.  jwd 
the  moiety  and  obtained  a  receipt 
for  it  from  the  agent,  on  the  condi- 
tion that  if  G.  did  not  pay  the  other 
moiety  of  the  fine,  PJe  moiety  was 
to  be  returned,  and   the  reoeip: 
given  up.     G.  not  having  paid  his 
moiety,  the  money  was  soon  after 
returned,  and  the  receipt  given  up 
and  cancelled.     No  steps  were  sob- 
sequently  taken  till  after  1831,  asd 
no  efiectual  bill  filed  till  1840,  af- 
ter the  fall  of  the  three  lives. 
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Hdd^  on  a  bill  filed  by  the  re- 
presentatiyes  of  P.  Y.  L.  and  Z.^ 
to  enforce  a  specific  performance  of 
the  covenant  for  renewal  in  the  deed 
of  the  22nd  of  April,  1727,  that  the 
correspondence  and  transactions  of 
1822  and  1824,  were  a  sufficient 
demand  within  the  Tenantry  Act, 
and  that  the  tenants  having  ne- 
glected to  renew  within  a  reasona- 
ble time  had  forfeited  their  rights. 

HM^  also,  that  P.,  who  had,  as 
r^ards  the  landlord,  been  made  an 
agent  to  pay  a  moiety  of  the  head- 
rent,  was  thereby  constituted  an 
agent  sufficiently  authorized  to  ac- 
cept a  notice  under  the  Tenantry 
Act,  and  that  Z.  and  Z^  though 
living  abroad  and  ignorant  of  the 
transactions,  were  bound  by  the 
Acts  of  P. 

A  demand  under  the  Tenantry 
Act  need  not  be  minatory  in  its 
terms. 

Qucere^  as  to  the  dictum  of  Lord 
Eldon^  in  Fitzsimon  v.  Burton^  as  to 
a  party  losing  his  right  to  renew, 
in  the  event  of  all  the  lives  drop- 
ping prior  to  his  taking  any  steps 
to  enforce  a  renewaL  BuUer  v.  The 
Earl  of  Portarlin^tan.  20 

BENT-CHARGE. 
See  Dower. 

RESIDUARY  CLAUSE. 

Devise  of  real  estate  to  W.  R.  W.  and 
his  heirs,  upon  trust,  to  receive  the 
rents  and  profits,  and  apply  same 


in  discharge  of  the  testator^s  debts 
and  legacies,  and  after  payment 
thereof,  to  convey  a  portion  of  said 
real  estate  to  testator's  brother, 
E.  W,y  for  his  life;  and  the  resi- 
due thereof,  and  the  part  so  devised 
to  B.  W,  after  his  decease,  to  such 
of  the  sons  of  W.  B.  W.,  as  should 
at  his  decease  be  his  second  sou,  fur 
life,  with  remainder  to  his  first  and 
other  sons  in  tail  male  with  re- 
mainder to  the  third,  fourth,  and 
every  other  son  of  W.  B.  W.  suc- 
cessively in  strict  settlement.  The 
will  concluded  thus,  "  and  as  to  all 

my  personal  estate,  &c.,  subject, 
however,  to  my  debts  and  lega- 
cies heretofore  bequeathed,  I  give 
and  bequeath  same  to  my  relative 
W.  B.  W.,  whom  I  appoint  exe- 
cutor of  this  my  will,  and  also  in 
case  of  any  residue,  I  appoint  him 
my  residuary  legatee." 

Heldy  that  the  residuary  clause 
was  confined  to  the  personal  estate, 
and  that  under  it,  these  rents  and 
profits  did  not  pass  to  W.  B.  W. 
for  his  life.    Wills  y.WiSs.        439 

REVOCATION. 
See  Will. 

SATISFACTION. 

A  father,  upon  the  marriage  of  his 
daughter,  executed  to  the  intended 
husband  his  bond,  with  warrant  of 
attorney  for  confessing  judgment 
thereon,  conditioned  for  the  pay- 
ment of  800/.  by  instalments;  part 


2z2 
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thereof  to  be  paid  during  his  life, 
and  the  residue  upon  his  decease; 
and  then  by  his  will  bequeathed  to 
his  said  daughter,  a  legacy  of  800/. ; 
— Hdd^  that  this  legacy  to  the 
daughter  could  not  be  considered 
a<«  a  satisfaction  of  the  debt  to  the 
husband,  and  that  parol  evidence 
was  not  admissible  to  show  that 
one  was  intended  by  the  testator, 
to  be  a  satisfaction  for  the  other. 
Hail  V.  HiU.  94 

SCIRE  FACIAS. 
See  Limitations,  Statutes  ok. 

SETTLED  ACCOUNT. 
See  Solicitor. 

SETTLEMENT. 

See  Articles. 
Deed. 
Interest. 

SOLICITOR, 

In  1824,  B,  E.  L.  was  appointed  the 
solicitor  for  W,  i/.,  and  also  em- 
ployed as  an  agent  for  the  purpose 
of  repurchasing,  or  redeeming  cer- 
tain annuities,  which  had  been 
granted  by  W,  M.  In  1 825,  B,  E.  Z., 
at  his  own  suggestion,  was  appointed 
the  irrevocable  land  agent  and  re- 
ceiver of  W»  J/.,  in  order  to  induce 
certain  of  the  annuitants  to  make 
reductions  in  their  claims,  and 
B,  E,  L,  from  that  period,  until 
May,  1838,  furnished  various  ac- 


counts, as  such  agent  and  solicitor, 
which  accounts  were,  from  time  to 
time,  settled  and  signed  as  between 
IT.  M.  and  B.  E.  L.  In  1830, 
B.  E.  Z.,  whilst  still  in  the  employ- 
ment of  W.  M,y  took  an  assignment 
of  one  of  the  annuities  for  his  own 
benefit,  having  paid  a  leas  sum  than 
that  which  had  been  agreed  upon 
by  the  deed  for  its  repurchase.  In 
1838,  B.  E.  L.  obtained  a  loan  of 
12,00(ML  for  fT.  M.,  Jr.M:»  son, 
J,  A.  M.^  joining  in  the  security; 
this  loan  was  made  at  five  and  ft 
half  per  cent,  per  annum,  and  th<r 
deed  contained  mutual  covenant*:, 
binding  the  lender,  on  the  one  hand 
not  to  call  in,  and  the  borrower  on 
the  other,  not  to  pay  ofiT  the  loan 
for  five  years.  In  1838,  and  con- 
temporaneously with  the  other  det^l 
of  mortgage,  B.  E.  L.  obtained  a 
mortgage  of  the  equity  of  redemf»- 
tion,  to  secure  a  sum  of  6250/L,  at 
six  per  cent,  per  annum.  This  deoti 
contained  no  clause  restraining 
B,  E.  L.  from  calling  in  the  money. 
It  also  appeared,  that  a  portion  of 
this  sum  was  intended  to  secure 
untaxed  costs  already  incurred,  as 
well  as  costs  to  be  incurred.  In 
1 8399  theoriginalbill  in  these  caust"? 
was  filed  hjB.E.L,,  praying  aforc^ 
closure  of  his  mortgage  of  1838,  and 
for  liberty  to  redeem  the  prior  mort- 
gages. In  1840  ^  il/.,  and  his  son. 
J.  A.  Jf., 'filed  a  cross  bill,  impeach- 
ing the  mortgage  and  the  two  ar- 
counts,  upon  foot  of  which  the  ba- 
lance, for  which  it  was  given,  wa< 
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struck,  and  also  praying  to  be  de- 
clared entitled  to  the  benefit  of  the 
purchase  made  by  B,  E,  L.  in  1 830 ; 
— Hdd^  the  prior  mortgagees  de- 
clining to  be  redeemed,  that  the 
original  bill  shotdd  stand  dismissed 
as  against  them  with  costs,  and  that 
the  original  bill  would  also  have 
been  dismissed  as  against  W,  M. 
and  J.  A.  Jf.,  were  it  not  for  the 
accounts  prayed  by  the  cross  bilL 

HM  also,  that  B,  E,  L,  was  a 
trustee  for  W.  M,  for  the  repur- 
chase of  the  annuities,  and  that 
W,  M.  was  entitled  to  the  benefit 
of  such  purchase. 

In  ordinary  cases  the  rule  is,  that 
the  establishment  of  one  mistake  is 
sidficient  to  induce  the  Court  to 
give  a  decree  entitling  the  party  to 
surcharge  and  falsify  an  account. 

But  when  the  relation  of  attor- 
ney and  client  subsists,  the  ordi- 
nary nde  does  not  prevail ;  for 
there,  though  the  party  only  alleges 
generally,  that  the  accounts,  as  set- 
tled, are  erroneous,  the  Ck)urt  will, 
if  sufficient  cause  be  shown,  make  a 
decree  opening  these  accounts. 

A  solicitor,  to  whom  his  client 
has  given  bonds  or  bills,  cannot 
rely  upon  them  as  another  person 
might,  to  prove  the  existence  of 
Ills  debt ;  but  must,  irrespective  of 
such  securities,  prove  the  debt,  for 
which  those  securities  were  given. 

Qiuere^  as  to  the  validity  of  the 
mortgage  as  a  security  for  the  costs 
included  therein;  and  also  as  to 
the  right  to  charge  interest  uj)on 


the  said  costs  from  the  date  of  the 
deed.    Latdess  v.  Mansfield,     557 

SPECIFIC  PERFORMANCE. 
See  Renewal. 

SUBSTITUTION. 

1.  By  {Ir tides  of  agreement  it  was  pro- 
vided, that  the  interest  of  a  fund, 
which  was  vested  in  ti^ustees,  should 
be  paid  to  Lady  C  for  her  life,  and 
after  her  death,  the  principal  to  go 
amongst  the  then  unmarried  chil- 
dren of  herself  and  her  husband,  as 
the  husband  should  by  deed  or  will 
appoint;  and  in  default  of  appoint- 
ment equally  among  the  children, 
who  should  be  living  at  the  death 
of  the  husband.  The  fund  was  in- 
vested in  lands,  pursuant  to  a  trust 
in  the  articles  contained,  and  the 
testator,  by  his  will  appointed  the 
lands  among  his  four  sons  as  fol- 
lows :  A.  to  John^  B.  to  George^  C. 
to  Htnry^  D.  to  Ndaon^  to  go  to 
them  immediately,  fropi  and  after 
the  decease  of  Lady  C,  with  a  clause 
of  survivorship  among  the  brothers, 
if  any  of  them  should  die  before 
they  became  respectively  entitled 
thereto.  The  testator,  by  two  sub- 
sequent deeds  of  appointment,  irre- 
vocably  appointed  A.  to  John,  and 
C.  (before  given  to  Henry)  to  George^ 
and  by  a  codicil  (in  which  these 
two  deeds  were  recited)  he  revoked 
the  apj)ointment  of  C.  to  his  sun 
Henry  in  the  will  contained,  and 
instead  thereof  a])poiutcd  to  him  B. 
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Henry  died  after  the  testator,  but 
before  the  death  of  Liadj  C,  having 
by  his  will  devised  the  lands  of  C. 
upon  certain  charitable  trusts; — 
Heldy  that  upon  the  true  construc- 
tion of  the  will  of  the  testator,  the 
lands  of  C.  were  to  be  considered  as 
vested,  when  Henry  made  his  will ; 
the  death  of  the  sons  there  provided 
for,  meaning  a  death  in  the  life-time 
of  the  testator,  and  not  of  the  tenant 
for  life.  Lady  (7.,  and  that  the  gift 
over  was  only  to  take  effect  in  such 
event.  Tlie  Commissioners  of  Cha- 
riUible  Donations  and  Bequests  v. 
Cotter,  498 

2.  A  testatrix  by  her  will  devised 
the  lands  of  D,  to  trustees,  to  the 
use  of  her  son  Y.  the  Plaintiff  for 
life,  with  remainder  to  his  children 
in  tail.  She  then  bequeathed  a  num- 
ber of  annuities  to  different  mem- 
bers of  her  family,  and  among  the 
rest  an  annuity  of  lOOl.  to  the  De- 
fendant H,,  and  she  directed  that 
these  annuities  should  be  paid  with- 
out any  deduction,  and  charged 
them  "  on  the  lands  so  devised  to 
the  use  of  my  son  F.,"  the  Plain- 
tiff, and  on  the  residue  of  certain 
other  lands,  which  she  directed  to 
be  sold.  The  testatrix  subsequently 
made  a  codicil  to  her  will,  in  which 

the  following  clause  occurred :  "And 
whereas  I  did  by  my  said  will  give 
the  lands  of  D.  to  the  use  of  my 
Bon  Y.  as  therein  ;  now  I  do  here- 
by revoke  so  much  of  my  said 
"will  as  gives  said  lands  of  D.  to 
my  said  son  F.,  and  I  direct  that 


my  trustees  shall  stand  seised  of 
the  said  last  mentioned  lands  to 
the  use  of  my  daughter  H^  ^ 
annuitant,  for  her  life,  in  addi- 
tion to  what  I  have  left  her  bj 
my  said  wUV'—Beid,  tbat  the 
testatrix  merely  meant  to  substi- 
tute one  devisee  for  the  other,  and 
did  not  intend  to  discharge  the 
lands  of  D.  from  contribntiiig  tj 
the  payment  of  the  annuities,  idth 
which  by  the  will  they  werechax^ged 
Young  v.  Hassard.  638 

SURPLUS  RENTS. 

2.  A  testator,  by  a  codicil  ^  his  will 
having  devised  certidn  lands  to 
trustees  for  charitable  purpose?, 
and  having  recited,  that  the  said 
lands  were  then  let  at  a  clear  jearlj 
rent  of  237^,  which  he  directed  to 
be  appropriated  in  the  particular 
manner  specified  in  the  codicil,  for 
the  maintenance  of  an  akns-house, 
&c.  &C.,  declared,  that  in  the  cren: 
of  there  being  an  increase  in  the 
rents,  by  any  new  letting,  the  sur- 
plus so  to  arise  should  go  to  the  only 
use  and  behoof  of  the  person  or  per- 
•sons  of  the  8.  and  C.  families,  wha 
for  the  time  being,  should  be  lord  or 
lords,  lady  or  ladies,  of  the  manor 
of  D.  \  and  in  case  the  said  toilie^ 
did  not  protect  the  said  charities, 
or  if  the  said  families  should  h- 
come  extinct,  then,  and  in  either 
of  said  cases,  the  trustees  were  to 
apply  the  said  surplus  rents  Ui 
addition   to  the  former  provi?ion 
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for  the  charity.  After  the  death 
of  the  testator,  the  £eanilies  of  S. 
and  C,  sold  the  manor  of  D.  On  a 
bill  filed  by  the  Commissioners  of 
Charitable  Donations,  to  carry  into 
effect  this  codicil; — ffeldy  that  as 
the  gift  of  the  surplus  rents  to  the 
members  of  the  S.  and  C,  families 
was  a  clear,  equitable  devise  in  fee, 
that  the  gift  over  to  the  trustees  for 
the  charity  was  too  remote. 

Heidj  also,  that  though  it  appeared 
that  the  rents,  as  appropriated  by 
the  testator,  had  become  insufficient 
to  support  the  charity,  as  originally 
intended,  the  trustees  were  not  en- 
titled, as  against  the  families  of  S. 
and  C;  to  any  portion  of  the  sur- 
plus rents.  The  Commimonera  of 
Cliaritable  Donations  and  BequesU 
V.  De  diffbrd.  245 

TAXATION. 

See  Solicitor. 

TENANT  FOR  LIFE. 

See  Appointment. 
Substitution. 

TENANTRY  ACT. 

By  indentures  of  lease  of  the  22nd  of 
April,  1727,  -X'.  granted  the  lands 
of  Raheen  to  C.  for  three  lives,  with 
a  covenant  for  perpetual  renewal, 
on  the  payment  of  a  fine  of  26/.  on 
the  fall  of  each  life.  In  1794,  the 
interest  of  C,  having  vested  as  to 
one  moiety  in  G.,  and  as  to  the 


other  moiety  in  P.  F.  L,  and  Z,^  a 
renewal  was  granted  to  G,  P.  Y,  L. 
and  2r.,  their  heirs  and  assigns.   In 
1816,  one  of  the  ce^ui  que  vies  died. 
1822,  G'  wrote  to  the  agent  of  the 
lessor,  to  inquire  the  lives  in  the 
renewal  of  1794,  and  whether  any 
of  them  had  fallen.  In  March,  1824, 
G,  again  wrote  to  make  the  same 
inquiries,  and  in  December,  1824, 
P.,  who  was  in  the  habit  of  paying 
the  head-rent  of  his  own  and  F.  L. 
and  Z,^8  moiety  (L.  and  Z.  being 
out  of  the  country),  wrote  to  the 
agent,  saying,  that  he  was  content 
to  adopt  the  agent's  account  of  the 
time  of  the  death  of  the  cestui  que 
vie,  and  to  know  the  amount  of  his 
share  of  the  fine;  to  this  letter  the 
agent  replied,  that  P.'«  moiety  was 
301.  6s,,  but  that  he  could  not  take 
any  thing  less  than  the  entire  fine. 
On  the  10th  of  December,  1824,  P. 
paid  the  moiety  and  obtained  a  re- 
ceipt for  it  from  the  agent,  on  con- 
dition that  if  G.  did  not  pay  the 
other  moiety  of  the  fine,  P.'#  moi- 
ety was  to  be  returned  and  the  re- 
ceipt given  up.  G.  not  having  paid 
his  moiety,  the  money  was   soon 
returned,  and  the  receipt  given  up 
and  cancelled.    No  steps  were  sub- 
sequently taken  till  after  1831,  and 
no  effectual  bill  filed  till  1840,  after 
the  fall  of  the  three  lives. 

Held,  on  a  bill  filed  by  the  repre- 
sentatives of  P.  F.  L,  and  Z.,  to 
enforce  a  specific  performance  of  the 
covenant  for  renewal  in  the  deed 
of  the  22nd  of  April,  1727,  that  the 
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oorrespondt'Lico  and  transactions  of 
1822  and  1824  were  a  sufEcient 
demand  within  the  Tenantry  Act, 
and  that  the  tenants  having  ne- 
glected to  renew  within  a  reasona- 
ble time  had  forfeited  their  rights. 

HM  also,  that  P.,  who  had,  as 
regards  the  landlord,  been  made  an 
agent  to  pay  a  moiety  of  the  head- 
rent,  was  thereby  constituted  an 
agent  sufficiently  authorized  to  ac- 
cept a  notice  under  the  Tenantry 
Act>  and  that  L.  and  Z.^  though 
living  abroad  and  ignorant  of  the 
transactions,  were  bound  by  the 
acts  of  P, 

The  Tenantry  Act  considered, 
and  how  it  is  to  be  construed. 

A  demand  under  the  Tenantry 
Act  need  not  be  minatory  in  its 
terms. 

Qucerej  as  to  the  dictum  of  Lord 
EldoHj  in  Fitzsimon  v.  Buriouy  as  to 
a  party  losing  his  right  to  renew, 
in  the  event  of  all  the  lives  drop- 
ping prior  to  his  taking  any  steps 
to  enforce  a  renewaL  Buder  v.  The 
Earl  of  PortarlingUm,  20 

TERM  FOR  YEARS. 

Scmhle^  the  dictum  in  Fartk  v.  Chap- 
man (1  P.  Wms.  666),  and  the  doc- 
trine in  Doe  v.  Cooke  (J  East,  269), 
that  where  there  appears  to  be  an 
intention  on  the  face  of  a  will,  to 
give  the  whole  of  a  term  of  years 
away  from  an  executor,  a  bequest 
of  it  though  only  for  a  day,  is  a 
gift  of  the  whole  term,  in  case  the 


limitations  over  are  void,  caonotbe 
sustained.  Ker  v.  Lord  Dun^u- 
turn,  5(1(1 

TRUST  DEED. 

See  Creditor's  Deed. 
Deed. 

TRUSTEE. 

1 .  Where  there  is  a  devise  of  a  fee  s-im- 
pie,  with  an  absolute  power  to  raise, 
by  sale  or  mortgage,  sums  of  monev 
for  certain  purposes,  and  in  tbe 
same  devise  are  contained  pR<vi* 
sions  enabling  the  trustee  to  gire 
receipts  to  the  purchaser?,  su:b 
trustee  sufficiently  represents  tV 
estate  in  a  suit  for  a  sale,  thougl) 
the  person,  to  whom,  subject  to  such 
power,  the  first  estate  of  inheri- 
tance was  limited,  is  not  a  party  in 
the  cause.  Keon  v.  Magawly.    401 

2.  It  is  not  suffident  for  a  report  u- 
certaining  that  a  party  is  a  trustee 
within  the  1  WilL  I V.  c  60,  to  sUk 
merely  that  such  party  is  a  trustee; 
the  documents,  which  make  out  the 
trust,  must  be  stated  on  the  face  of 
the  report     In  re  Purdon,      600 

3.  A  testator  bequeathed  certain  lease- 
holds to  trustees  upon  trust,  out  oi 
the  yearly  rents  and  profits,  to  pay 
an  annuity  of  30(V.  to  his  wife  U 
her  life,  and  subject  thereto  to  ap- 
ply certain  sums  for  the  mainte- 
nance of  his  grandson  A.  T.  until 
he  attained  the  age  of  tweuty-one. 
and  then  to  permit  his  gl■aD<^^^^n 
A.  T.   to  take  the  profits  tkmi 
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for  and  during  his  life;  and  from 
and  after  his  decease  to  permit  the 
person,  who,  for  the  time  being, 
would  take  by  descent  as  heirs  male 
of  the  body  of  the  said  A,  T,  his 
grandson,  to  take  the  profits  thereof 
until  some  such  person  should  at- 
tain the  age  of  twenty-one  years, 
and  then  to  convey  the  same  to  such 
person  so  attaining  the  age  of  twenty- 
one  years ;  but  if  no  such  person 
should  live  to  attain  the  age  of 
twenty-one  years,  then  to  permit 
such  persons,  successively,  who,  for 
the  time  being,  would  take  by  de- 
scent as  heirs  male  of  the  body  of 
B.^  the  testator's  son,  to  receive  the 
rents  until  some  such  person  should 
attain  the  age  of  twenty-one  years, 
and  then  to  convey  the  same  to  such 
heir  male  first  attaining  that  age, 
his  executors,  &c. ;  and  by  the  will 
a  limited  leasing  power  over  those 
leaseholds  was  given  to  the  trustees, 
until  some  person  should  be  enti- 
tled to  an  assignment  of  them. 

The  testator  appointed  the  trus- 
tees to  be  executors  of  his  will,  and 
gave  to  one  of  them,  £t.  K,y  whom 
he  directed  should  act  as  agent  to 
the  trust  estate,  an  annuity  of  100/. 
per  annum.  J9.,  the  testator's  son, 
died  in  his  life- time,  and  at  the  death 
of  the  testator,  in  1771>  A,  T.  his 
grandson,  and  the  testator's  two 
daughters,  were  his  sole  next  of 
kin.  A.  T.y  after  he  attained  his 
age,  continued  to  employ  E.  K.  as 
his  agent,  and  in  1796  he  granted 
to  him  a  lease  of  part  of  the  trust 


estate,  not  according  to  the  condi- 
tions of  the  leasing  power ;  and  this 
lease  was  expressed  to  be  made 
partly  in  consideration  of  the  rent 
and  covenants,  and  partly  of  the 
services  rendered  by  the  lessee  E,  K. 
In  1800,  six  years  after  the  date  of 
the  lease,  it  was  assigned  to  B,  K,, 
under  whom  the  Plaintiff  claimed, 
in  consideration  of  a  sum  of  2900^ 
Lord  />.,  the  eldest  son  of  A .  71, 
upon  the  death  of  his  father,  im- 
peached this  lease  of  1795,  and 
having  obtained  the  legal  estate, 
thereupon  brought  an  ejectment 
in  order  to  defeat  the  lease.  On  a 
bill  filed  by  the  PlaintiflT,  claiming 
as  assignee,  to  restrain  Lord  D. 
from  so  proceeding: — Held,  that 
E.  jr.,  being  a  trustee  in  the  will, 
was  not  at  liberty  to  take  from  the 
tenant  for  life  a  greater  interest 
than  he  was  authorized  under  the 
leasing  power,  and  that  in  thus  ob- 
taining this  beneficial  lease,  he  was 
guilty  of  a  breach  of  trust,  and 
that  the  lease,  consequently,  could 
not  be  sustained. 

Held  also,  that  there  was  sufii- 
cient  on  the  face  of  the  lease  itself, 
to  put  the  purchaser  on  inquiry  as 
to  the  nature  of  the  transaction  be- 
tween his  vendor  and  the  lessor,  and 
that  therefore  he  must  be  treated 
as  the  lessor  himself.  Ker  v.  Lord 
Dungannon.  509 

See  Charity. 

Graft. 

Limitations,  Statutes  of. 

Solicitor. 
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UNITAEIAN8. 
See  Crasitt. 

UNSETTLED  REAL  ESTATE. 

1.  T,  M.y  in  1764,  upon  his  marriage 
covenanted  to  settle  certain  estates 
upon  trust  for  himself  for  life,  with 
remainder  (subject  to  a  jointure  of 
150/.  per  annum  for  his  intended 
wife,  in  case  she  survived),  to  his 
children  in  strict  settlement,  with 
an  ultimate  remainder  to  his  own 
right  heirs ;  but  in  case  he  should 
die  without  issue,  or  making  a  will, 
then  to  jr.,  her  heirs  and  assigns. 
In  1773,  T,  M.f  having  previously 
acquired  other  estates,  and  being 
then  without  issue,  made  his  will, 
and  thereby,  after  charging  "  his 
unsettled  real  estate"  with  his  debts 
and  legacies,  gave  the  rest  and  re- 
sidue of  his  said  unsettled  real  es- 
tate to  his  wife,  Jane  J/.,  for  life, 
with  remainder  to  the  Incorporated 
Society  for  promoting  Protestant 
Charter  Schools  in  Ireland,  and 
their  successors  for  ever. 

In  a  suit  by  the  Incorporated 
Society,  it  was  held,  that  the  es- 
tates comprised  in  the  articles  of 
1764,  passed  under  the  will  of  T, 
ilf.,  by  the  words  "his  unsettled 
real  estate,"  together  with  his  other 
estates.  The  Incorporated  Society 
V.  Richards,  258 

VENDOR  AND  PURCHASER. 

1.  A  Court  of  Equity  will  not  at  the 
end  of  half  a  century  fix  upon  a 


purchaser  a  difficult  ccmstnictioii 
of  an  ambigaouB  instnimeiit,  wliicii 
it  might  have  done  as  between  tk 
original  parties,  in  case  thcce  btd 
been  no  sale. 

Where  estates  and  other  pro- 
perty forming  a  mixed  ted  are  set- 
tled, subject  to  a  powsr  of  ^ipost- 
ment;  there  the  Coiirt»  where  tk 
parties  entitled  to  ibis  mixed  fund 
are  numerous,  will  not,  asagaijistft 
purchaser  of  part  of  the  mixed  frnd, 
in  which  purchase  one  of  its  ol:9ecu 
acquiesced,  act  as  against  that  pur- 
chaser without  knowing  all  tiie 
dispositions  of  that  mixed  iamA. 
Thomp9on  v.  Simpmm,  459 

2.  A  testator  bequeathed  certain  lease- 
holds to  trustees  upon  trust,  out 
of  the  yearly  rents  and  profits,  to 
pay  an  annuity  of  300/1  to  his  wife 
for  her  life,  and  subject  thereto  to 
apply  certain  sums  for  the  mab- 
tenance  of  his  grandson  A,  T.  uatU 
he  attained  the  age  of  twenty-ooe, 
and  then  to  permit  his  grandson 
A,  7*.  to  take  the  profits  thereof 
for  and  during  his  life;  and  from 
and  after  his  decease  to  permit  tk 
person,  who,  for  tho  time  being, 
would  take  by  descent  as  heirs 
male  of  the  body  of  the  said  A.  T. 
his  grandson,  to  take  the  profits 
thereof  until  some  such  person 
should  attain  the  age  of  twenty- 
one  years,  and  then  to  convey  tbe 
same  to  such  person  so  attaining 
the  age  of  twenty-one  years;  but 
if  no  such  person  should  live  to  at- 
tain the  age  of  twenty-one  years. 
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then  to  permit  such  persons,  suc- 
cessively, who,  for  the  time  being, 
would  take  by  descent  as  heirs 
male  of  the  body  of  B.^  the  testa- 
tor's son,  to  receive  the  rents  until 
some  such  person  should  attain 
the  age  of  twenty-one  years,  and 
then  to  convey  the  same  to  such 
male  heir  first  attaining  that  age, 
his  executors,  &c. ;  and  by  the  will 
a  limited  leasing  power  over  those 
leaseholds  was  given  to  the  trus- 
tees, until  some  person  should  be 
entitled  to  an  assignment  of  them. 

The  testator  appointed  the  trus- 
tees to  be  executors  of  his  will,  and 
gave  to  one  of  them,  E.  Al,  whom 
he  directed  should  act  as  agent  to 
the  trust  estate,  an  annuity  of  100/. 
per  annum.  J?.,  the  testator's  son, 
died  in  his  life-time,  and  at  the 
death  of  the  testator,  in  1771,  il.  T. 
his  grandson,  and  the  testator's  two 
daughters,  were  his  sole  next  of  kin. 
A.  T.,  after  he  attained  his  age, 
continued  to  employ  E.  K,  as  his 
agent,  and  in  1795,  he  granted  to 
him  a  lease  of  part  of  the  trust  es- 
tate, not  according  to  the  condi- 
tions of  the  leasing  power;  and  this 
lease  was  expressed  to  be  made 
partly  in  consideration  of  the  rent 
and  covenants,  and  partly  of  the 
services  rendered  by  the  lessee i?.  K. 
In  1800,  six  years  after  the  date 
of  the  lease,  it  was  assigned  to  R,  A*., 
under  whom  the  Plaintiff  claimed, 
in  consideration  of  a  sum  of  2900/. 

Lord  />.,  the  eldest  son  of  A .  T., 
upon  the  death  of  his  father,  im- 


peached this  lease  of  1795,  and  hav- 
ing obtained  the  legal  estate,  there- 
upon brought  an  ejectment  in  or- 
der to  defeat  the  lease.  On  a  bill 
filed  by  the  Plaintiff,  claiming  as 
assignee,  to  restrain  Lord  Z>.  from 
so  proceeding :  Hdd^  that  E,  JT., 
being  a  trustee  in  the  will,  was  not 
at  liberty  to  take  from  the  );enant 
for  life  a  greater  interest  than  he 
was  authorized  to  grant  under  the 
leasing  power,  and  that  in  thus  ob- 
taining this  beneficial  lease,  he  was 
guilty  of  a  breach  of  trust,  and  that 
the  lease,  consequently,  could  not 
be  sustained. 

Held  vlso,  that  there  was  suffi- 
cient on  the  face  of  the  lease  itself, 
to  put  the  purchaser  on  inquiry  as 
to  the  nature  of  the  transaction 
between  his  vendor  and  the  lessor, 
and  that  therefore  he  must  be 
treated  as  the  lessor  himself.  Ker 
V.  Lard  Dungannon,  509 

VESTING. 

^y  articles  of  agreement  it  was  pro- 
vided, that  the  interest  of  a  fund, 
which  was  vested  in  trustees,  should 
be  paid  to  Lady  (7.  for  her  life,  and 
after  her  death,  the  principal  to  go 
amongst  the  then  unmarried  chil- 
dren of  herself  and  her  husband,  as 
the  husband  should  by  deed  or  will 
appoint;  and  in  default  of  appoint- 
ment equally  among  the  children, 
who  should  be  living  at  the  death 
of  the  husband.  The  fund  was  in- 
vested in  lands,  pursuant  to  a  trust 
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in  the  articles  contained,  and  the 
testator  by  his  will  appointed  the 
lands  among  his  four  sons  as  fol- 
lows: A.  to  Jokny  B.  to  George^  C. 
to  Henry ^  D.  to  Ndson^  to  go  to 
them  immediately,  from  and  after 
the  decease  of  Lady  C.  with  a  clause 
of  survivorship  among  the  brothers, 
if  any  of  them  should  die  before 
they  became  respectively  entitled 
thereto.    The  testator  by  two  sub- 
sequent deeds  of  appointment  irre- 
vocably appointed  A.  to  John^  and 
C.  (before    given    to    Henry)   to 
Georgty  and  by  a  codicil  (in  which 
these  two  deeds  were  recited)  he 
revoked  the  appointment  of  C.  to 
his  son  Henry  in  the  will  contained, 
and  instead  thereof  appointed  to 
him  B.     Henry  died  after  the  tes- 
tator, but  before  the  death  of  Lady 
CI,  having  by  his  will  devised  the 
lands  of  C.  upon  certain  charitable 
trusts; — Hdd,  that  upon  the  true 
construction  of  the  will  of  the  tes- 
tator, the  lands  of  C.  were  to  be 
considered  as  vested,  when  Henry 
made  his  will ;  the  death  of  the  sons 
there  provided  for  meaning  a  death 
in  the  life-time  of  the  testator,  and 
not  of  the  tenant  for  life.  Lady  C, 
and  that  the  gift  over  was  only  to 
take  place  in  such  event.  The  Com- 
missioners of  Charitable  Donations 
and  Bequests  v.  Cotter,  498 

See  Legacy. 

WILL  I 

1.  Where  in  a  will,  there  is  a  general  " 


absolute  devise  of  real  and  persoul 
estate,  and  in  a  subsequent  ckuse, 
the  testator  uses  language  phdnlj 
restrictive  of  the  absolute  gift  m 
one  species  of  property,  but  not  in 
words  confining  it  to  that  one,  the 
restriction  will  be  held  applicable 
to  both,  unless  there  exists  a  deir 
necessity  for  excluding  the  o^ 
from  its  operation. 

The  testator  having  translated 
the  word  "  issue,"  to  mean  "chil- 
dren," the  technical  meaning  cf 
that  word  is  thereby  altered. 

When  a  word  occurs  twice  in 
the  same  instrument,  it  is  to  re- 
ceive  the  one   meaning  in  both 
places,  unless  there  appear  a  clear 
intention  to  the  contrary.    Ridge- 
way  V.  MunkittricL  &4 
2.  A  testator,  being  seised  of  an  estate 
for  lives  renewable  for  ever,  de- 
mised it,  subject  to  a  profit  rent  d* 
400/.,  to  his  brother-in-law,  H^  for 
his  life,  and  having  in  the  com- 
mencement of  his  will  recited  this 
demise,  and  that  he  had  this  profit 
rent  of  4Q01.  per  annum,  profess&i 
to  devise  same  amongst  his  three 
sisters.  A,,  B.,  and  CI,  in  manner 
following:  to  his  sister  A.,  150/.  to 
her  sole  and  separate  use  for  erer, 
to  be  issuing  and  payable  out  of 
the  said  lands  and  premises ;  to  hb 
sister  B,^  150/.,  in  the  same  terms: 
and  to  his  sister  C,  lOOL  in  tb.- 
same  terms;    '*said   three    suras, 
making  together  the  sum  of  40lV. 
sterling,  yearly  reserved  and  made 
payable  to  him  by  said  lease  ^') 
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indae  to  said  H, ;"  and  then  he  de- 
vised the  reversion,  share  and  share 
alike,  amongst  his  four  sisters,  A,^ 
JB,y  C,  and  /).,  the  wife  of  H.,  after 
the  payment  of  the  said  bequests  of 
400/.  yearly.  By  a  second  codicil, 
he  revoked  the  gift  of  150/.  per 
annum  to  his  sister  ii.,  and  de- 
vised 100/.  yearly,  part  of  said  150/., 
to  the  husband  of  said  A,  for  life, 
with  remainder  to  M,  for  life,  with 
remainder  to  M.^s  issue  male  for 
ever,  share  and  share  alike  ;  and 
as  to  the  remaining  50/.,  he  devised 
same  to  his  sister  />.,  for  ever; — 
Hdd^  that  the  said  annuitants,  un- 
der the  will  and  codicil,  were  enti- 
tled to  perpetual  interests  in  the 
several  annuities,  that  construction 
being  aided  by  the  class  of  cases 
which  have  decided,  that  an  inten- 
tion to  pass  the  inheritance  will  be 
effectuated,  though  the  testator  may 
have  only  dealt  in  express  terms 
with  a  limited  .interest  in  that  in- 
heritance. ^«^n  v.  ^(/am^on.  198 
3.  A  testator,  by  a  codicil  to  his 
will,  having  devised  certain  lands 
to  trustees  for  charitable  purposes, 
and  having  recited,  that  the  said 
lands  were  then  let  at  a  clear  yearly 
rent  of  237/.,  which  he  directed  to 
be  appropriated  in  the  particular 
manner  specified  in  the  codicil,  for 
the  maintenance  of  an  alms-house, 
&c.  &c.,  declared,  that  in  the  event 
of  there  being  an  increase  in  the 
rents,  by  any  new  lease,  the  surplus 
so  to  arise  should  go  to  the  only 
use  and  beho«f  of  the  person  or 


persons  of  the  8,  and  C.  families, 
who,  for  the  time  being,  should  be 
lord  or  lords,  lady  or  ladies,  of  the 
manor  of  D. ;  and  in  case  the  said 
families  did  not  protect  the  said 
charities,  or  if  the  said  families 
should  become  extinct,  then,  and 
in  either  of  said  cases,  the  trustees 
were  to  apply  the  said  surplus 
rents  in  addition  to  the  former 
j)rovision  for  the  charity.  After 
the  death  of  the  testator,  the  fami- 
lies of  8.  and  C,  sold  the  manor  of 
D.  On  a  bill  filed  by  the  Com- 
missioners of  Charitable  Donations, 
to  carry  into  effect  this  codicil ; — 
Hdd,  that  as  the  gift  of  the  surplus 
rents  to  the  members  of  the  8,  and 
C.  families  was  a  clear  equitable 
devise  in  fee,  the  gift  over  to  the 
trustees  for  the  charity  was  too  re- 
mote. 

Hddy  also,  that  the  families  of 
8.  and  C.  had  not,  by  the  sale  of 
the  manor  of  D.,  become  extinct 
within  the  meaning  of  the  codiciL 

Hdd^  also,  that  though  it  ap- 
peared that  the  rents,  as  appro- 
priated by  the  testator,  had  become 
insufiSicient  to  support  the  charity, 
as  originally  intended,  the  trustees 
were  not  entitled,  as  against  the 
families  of  8,  and  C,  to  any  portion 
of  the  surplus  rents.  The  Com- 
mmioners  of  Chariiahle  Danaiwns 
and  Bequests  v.  De  Clifford.  245 
4.  T.M,^  in  1764,  upon  his  marriage, 
covenanted  to  settle  certain  estates 
upon  trust  for  himself  for  life,  with 
remainder  (subject  to  a  jointure  of 
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16QL  per  aanuxn  for  his  intended 
wife,  in  case  she  stmrived)  to  his 
children  in  strict  settlement,  with 
an  ultimate  remainder  to  his  own 
right  heirs;  but  in  case  he  should 
die  without  issue,  or  maJung  a  will, 
then  to  2r,j  her  heirs  and  assigns.  In 
1773,  T.  M.J  having  previously  ac- 
quired other  estates,  and  being  then 
without  issue,  made  his  will,  and 
thereby,  after  charging  **his  un- 
settled real  estate"  with  his  debts 
and  legacies,  gave  the  rest  and 
residue  of  his  said  unsettled  real 
estate  to  his  wife  Jane  if.,  for  life, 
with  remainder  to  the  Incorporated 
Society  for  promoting  Protestant 
Charter  Schools  in  Ireland,  and 
their  successors  for  ever. 

In  a  suit  by  the  Incorporated 
Society,  it  was  held,  that  the  es- 
tates comprised  in  the  articles  of 
1764,  passed  under  the  will  of  T. 
M,<,  by  the  words  '^his  unsettled 
real  estate,"  together  with  his  other 
estates.  The  Incorporated  Society 
Y.  Rkharde  258 

5.  B.  W^  by  his  will,  gave  to  his 
daughter,  IL  W.  1500/.,  to  his 
daughter  8.  W.  1000/.,  and  to  his 
daughter  CI  W.  1200/.,  <'the  said 
respective  sums  to  be  paid  to  my 
said  daughters  respectively,  on 
their  respective  days  of  marriage, 
"with  lawful  interest  thereof,  to 
"  be  computed  from  the  day  of  my 
<^  decease  until  the  same  shall  be 
"  respectively  fully  paid." 

Held^  that  the  legacies  being  to 
be  paid  with  interest  were  vested, 


«( 


(C 


<c 


and  only  sounded  in  ocmtingency. 
and  that  the  Plaintifi^  as  the  pn- 
sonal  representative  of  J2.  W.  and 
C  IT.,  who  had  both  survived  thc» 
testator,  but  died  unmarried,  was 
entitled  to  their  respective  legacies 
Vize  V.  Stoney,  337 

6.  By  articles  of  agreement  it  waa  pro- 
vided, that  the  interest  of  a  fund, 
which  was  vested  in  trustees,  should 
be  paid  to  Lady  C.  for  her  life,  and 
after  her  death,  the  principal  to  go 
amongst  the  then  unmarried  chil- 
dren of  herself  and  her  husband,  as 
her  husband  shotdd  by  deed  or  will 
appoint;  and  in  default  of  appcnnt- 
ment  equally  among  the  children, 
who  should  be  living  at  the  death 
of  the  husband.  The  fund  was  in- 
vested in  lands,  pursuant  to  a  trust 
in  the  articles  contained,  and  the 
testator  by  his  will  appointed  the 
lands  among  his  four  sons  as  fol- 
lows: A.  to  JakUf  B.  to  Greoryej  C. 
to  Henry ^  D.  to  Neieon^  to  go  to 
them  immediately,  from  and  al^ 
the  decease  of  Lady  C,  with  a  dause 
of  survivorship  among  the  brothers, 
if  any  of  them  should  die  before 
they  became  respectively  entitled 
thereto.  The  testator  by  two  sub- 
sequent deeds  of  appointment  irre- 
vocably appointed  A.  to  John,  and 
C.  (before  given  to  Henry)  to  GetnyCy 
and  by  a  codicil  (in  which  tliese 
two  deeds  were  recited)  he  revoked 
the  appointment  of  C.  to  his  son 
Henry  in  the  will  contained,  and 
instead  thereof  appointed  to  him  B. 
Henry  died  after  the  testator,  but 
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before  the  death  of  Lady  C,  having 
by  his  will  devised  the  lands  of  C. 
upon  certain  charitable  trusts; — 
Hddj  that  upon  the  true  construc- 
tion of  the  will  of  the  testator,  the 
lands  of  G.  were  to  be  considered  as 
vested,  when  Henry  made  his  will ; 
the  death  of  the  sons  there  provided 
for,  meaning  a  death  in  the  life-time 
of  the  testator,  and  not  of  the  tenant 
for  life,  Lady  C,  and  that  the  gift 
over  was  only  to  take  effect  in  such 
event.  The  Commissioners  of  Cha- 
ritable Donations  and  Bequests  v. 
Cotter.  498 

7.  A  testator  devised  a  freehold  es- 
tate to  his  wife,  and  in  addition 
thereto  an  annuity  of  1000/.  for  her 
life,  charged  upon  all  his  real  es- 
tate, except  the  portion  before  de- 
vised to  her ;  and  directed  that  the 
first  payment  thereof  should  be 
made  on  the  first  of  the  gale  days, 
which  should  occur  after  his  de- 
cease: and  he  empowered  her  to 
take  all  remedies  for  the  recovery 
thereof,  as  in  case  of  rent  service 
were  usual.  The  testator  then 
charged  all  his  debts  upon  his  real 
estate  (except  the  portion  thereof 
devised  to  his  wife)  in  aid  of  his 
personal  estate;  and  then  devised 
another  annuity  of  100^.  to  his  sis- 
ter, and  two  annuities,  one  of  80/., 
and  the  other  of  60/.  to  two  of  his 
servants,  in  the  very  same  terms, 
that  he  had  before  employed  in  the 
gift  of  the  annuity  to  his  wife.  In- 
tervening, however,  before  these 
two  latter  annuities  the   testator 


bequeathed  several  pecuniary  l|ga* 
cies,  which  he  charged  upon  all  his 
real  estates,  except  that  portion  de- 
vised to  his  wife; — Held,  upon  the 
true  construction  of  this  will,  that 
the  annuitants  were  not  entitled 
to  any  priority  over  the  legateet^ 
Creed  v.  Creed.  416 

8.  A  testator  by  his  will,  wlvich  was 
confined  exclusively  to  real  estates, 
after  devisibg  same  amongithe  se- 
veral members  of  his  family,  con- 
cluded by  "desiring  that  all  his 
just  debts  should  be  paid  as  soon 
as  convenient  after  his  decease;" 
Hdd  that  under  this  will,  the  debts 
of  the  testator  were  charged  gene- 
rally upon  his  real  estate.    * 

Whenever  debts  are  directed  tobe 
paid,  they  become  a  primary  charge 
on  the  fimd,  out  of  which  they  are 
so  directed  to  be  paid,  unless  there 
is  something  in  the  will  to  confine 
the  generality  of  the  charge.  Hard- 
ing V.  Grady,  429 

9.  Devise  of  real  estate  to  W.  B,  W. 
and  his  heirs,  upon  trust,  to  receive 
the  rents  and  profits,  and  apply  the 
same  in  discharge  of  the  testator's 
debts  and  legacies,  and  after  pay- 
ment thereof,  to  convey  a  portion 
of  said  real  estate  to  tontator's  bro- 
ther, jB.  if.,  for  his  lifb;  and  the 
residue  thereof,  and  the  part  so 
devised  to  B,  W.  after  his  decease, 
to  such  of  the  sons  of  W.  B.  W.  as 
should  at  his  decease  be  his  second 
son  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male, 
with  remainder  to  the  third,  fourth, 
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nnd  every  other  son  of  W.  R,  W. 
suce^saivelj  in  strict  settlement. 
The  will  concluded  thus,  ^'  and  as 
to  all  my  personal  estate^  &c.|  sub- 
ject, however,  to  my  debts  and  le- 
gacies heretofore  bequeathed,  I  give 
and  bequeath  same  to  my  relative, 
W.  R,  Jf^»^  whom  I  appoint  execu- 
tor of  this  my  will,  and  also  in  case 
of  any  residue,  I  appoint  him  my 
residjgary  legatee."  fThe  debts  and 
legacies  having  been  all  paid,  and 
R,  W,  having  died  in  the  life-time 
of  the  trustee,  W,  R.  fr.—Heldy 
that  the  intermediate  rents  and 
profits  of  the  real  estate  having 
been  undisposed  of  during  the  life 
of  IK  R,  W.^  belonged  to  the  heir 
at  law  of  the  testator. 

HeMy  that  the  residuary  clause 

*  was  confined  to  the  personal  estate, 

and  that  under  it,  these  rents  and 

profits  did  not  pass  to  ^.  R,  W^» 

for  his  life. 

Quaere  as  to  the  case  of  Htbxstep 
V.  Broormn  (1  Bro.  C.  C.  427). 
WiUa  V.  WUh.  439 

10.  A  testatrix  by  her  will  devised 
the  lands  of  D.  to  trustees,  to  the 
use  of  her  son  Fl,  the  Plaintifi*,  for 
life.  With  remaindef  to  his  children 
in  tail.  Sbf^  then  bequeathed  a  num- 
ber of  annuities  to  dififerent  mem- 
bers of  her  fkmily,  and  among  the 
rest,  an  annuity  of  100/.  to  the  De- 


fendant H^  and  she  directed  tk: 
these  annuities  should  be  pud  with- 
out any  deduction,  and  char^ii 
them  "  on  the  lands  so  devised  t.< 
the  use  of  my  son  Yl,"  the  Pkb- 
tiff,  and  on  the  residue  of  cerUii 
other  lands,  which  she  directed :  > 
be  sold.  The  testatrix  subsequent  7 
made  a  codicil  to  her  will,  in  wli- 
the  following  clause  occumn 
"  And  whereas  I  did  by  my  5au 
will  give  the  lands  of  D.  to  the  u<^ 
of  my  son  F.  as  therein;  now  I 
I  do  hereby  revoke  so  much  ofmr 
said  will  as  gives  said  lands  of  D. 
to  my  son  F.,  and  I  direct  that  my 
trustees  shall  stand  seised  oftls 
said  last  mentioned  lands  to  xh 
use  of  my  daughter  H.  (the  annui- 
tant), for  her  life,  in  addition  t) 
what  I  have  left  her  by  nij  sail 
wilL"^£r«W.  that  the  tesUtm 
merely  meant  to  substitute  one  de- 
visee for  the  other,  and  did  not  in- 
tend to  discharge  the  lands  of  D. 
from  contributing  to  the  paymeDi 
of  the  annuities,  w^ith  which  by  ^^ 
wjU  they  were  charged. 

A  codicil  is  never  held  to  reroke 

a  will,  further  than  is  necessary  to 

give  effect  to  the  intentions  of  th? 

testator.   Young  v.  HoMord, 

See  Charity. 

Remoteness. 

Term  for  Years. 
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